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Edwaed  J.  Chapin,  Eespondent,  v.  Walter  J.  Foster, 
Appellant. 

The  coart  lias  do  authority  to  impose  as  a  condition  of  granting  an  order 
to  set  aside  an  execution  against  the  person,  unlawfully  Issued,  that  de- 
fendant shall  stipulate  not  to  sue  for  damages  for  an  arrest  under  the 
unlawful  process;  nor  does  the  fact  that  the  order  awards  costs,  author, 
ize  the  condition. 

It  seemn  that  if  the  condition  be  attached  to  the  award  of  costs  only,  it 
would  be  proper. 

Where  the  order  imposes  such  a  condition,  defendant  has  the  right  to  appeal 
from  that  portion  thereof,  so  long  as  he  has  not  availed  himself  of  the 
portion  awarding  costs;  it  is  not  necessary  to  appeal  from  the  whole 
order. 

The  complaint  In  this  action  alleged  in  substance  that  plaintiff,  having  in 
his  possession  certain  property  pledged  to  him  as  security  for  a  debt, 
delivered  the  same  to  the  defendant  under  an  agreement  between  the 
parties  and  the  pledgor,  that  defendant  should  receive  the  property,  sell 
the  same,  and  out  of  the  proceeds  pay  plain tlfTs  claim;  that  defendant 
sold  the  property  and  has  in  his  possession  sufficient  of  the  avails  to  pay 
plaintiflTfl  debt,  but  refuses  so  to  do.  Held,  that  the  action  was  ex  con- 
tractu and  no  order  of  arrest  having  been  issued  therein  a  judgment  In 
plaintifTs  favor  did  not  authorize  an  execution  against  the  person.  (Code 
of  Civ.  Pro.,  §  549.) 

BarOeU  v.  SUnJUm  (L.  R.,  1  C.  P.  488),  distinguished. 

(Argued  November  24, 1885 ;  decided  December  8,  1885.) 
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Statement  of  case. 


Appeal  from  a  portion  of  an  order  of  the  General  Term  of 
the  Supreme  Court  in  the  third  judicial  department  made 
November  20,  1883,  which  reversed  with  costs  an  order  of  the 
Special  Term  denying  a  motion  to  vacate  or  set  aside  an  ex- 
ecution against  the  person  of  defendant,  and  granted  the  mo- 
tion with  costs  of  motion  "  upon  the  defendant  stipulating  not 
to  sue  for  false  imprisonment  on  account  of  his  arrest  or  im- 
prisonment under  said  execution."  Tte  appeal  was  from  that 
portion  of  the  order  imposing  the  condition. 

The  complaint  alleged  in  substance  that  plaintiif  in  October, 
1875,  had  in  his  possession  certain  property  pledged  to  him  as 
security  for  a  debt.  That  the  pledgors  and  defendant  being 
desirous  of  obtaining  possession  of  said  property,  entered  into 
an  agreement  with  plaintiff,  by  which  defendant  agreed  to  re- 
ceive said  property,  sell  the  same,  and  out  of  the  proceeds,  to 
pa  among  other  debts,  plaintiff's  claim.  That  in  pursuance 
of  said  agreement,  plaintiff  delivered  the  property  to  defendant, 
who  sold  and  converted  the  same  into  money  ;  realizing  more 
than  sutticient  to  pay  for  all  the  indebtedness  specified  in  the 
contract  including  plaintiff's  claim ;  but  that  although  he  has 
the  money  in  his  possession  ho  refuses  to  pay  said  claim.  No 
order  o^  rrest  was  obtained.  Plaintiff  obtained  judgment, 
and  upon  return  of  execution  against  property  unsatisfied  the 
execution  in  question  was  issued,  and  defendant  was  arrested 
by  virtue  thereof. 

Geo,  W.  Stephens  for  appellant.  Whenever  a  party  is  enti- 
tled to  a  vacation  of  an  order  as  a  matter  of  right,  the  court 
cannot  abridge  that  right  by  compelling  him  in  order  to  obtain 
it  to  surrender  another.  {Matter  of  Bradner,  87  N.  Y.  171 ; 
Tompkins  v.  Smithy  62  How.  449 ;  Wilder  v.  Ouernsexj^  19 
Alb.  L.  J.  401 ;  Mayer  v.  Rothschild^  59  How.  510;  Faulk- 
7\^  T.  Morey,  22  Hun,  379 ;  CroUy  v.  KimbaU  [MSS.]  Gen. 
Term,  Sup.  Ct.,  Oct.  1885.) 

John  W.  Stone  for  respondent.  The  action  being  for  con- 
^version  and  misappropriation,  a  body   execution   was  prop- 
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erly  issued.  {Rcherta  v.  Proaser^  63  N.  Y.  260;  Wood  v. 
Uenryy  40  id.  124 ;  Segelken  v.  Meyer^  94  id.  473.)  The  court 
had  power  to  impose  the  condition  not  to  sue  for  false  im- 
prisonment.    {In  re  Bradner^  87  N.  Y.  176 ;  Morangue  v. 

Waldm^  6  Hun,  629  ;  Mobnow  v.  Kenan^  22  How.  190  \  Par- 
cher  V.  Billows,  23  id.  421 ;  Broimi  v.  Teat,  1  Hill,  221 ; 
Chandler  v.  BrzckneU,  4  Cow.  49 ;  liobh  v.  Moffai,  3  Johns. 
397.)  The  appellant  should  have  appealed  from  the  entire  or- 
der. {Wallaces.  Castel,  68  N.  Y.  370;  BarOettY.  Stinton, 
L.  R.,  1  C.  P.  483.)  The  defendant  cannot  enforce  that  por- 
tion of  the  direction  that  was  favorable  to  him  and  appeal 
from  the  portion  that  was  unfavorable.  {B&n/nettv.  VaTisylder, 
18   N.   Y.   481;  Greenherg  v.    BlumendaJd,  66   How.    62; 

Wheeler  v.  Tracy,  47  N.  Y.  368  ;  Tribune  v.  Smith,  40  id. 
81 ;  MaUer  of  Water-  Works,  86  id.  478,  648.) 

Rapalix),  J.  This  case  comes  within  the  decision  in  Segecken 
V.  Meyer  (94  N.  Y.  473).  The  action  was  not  one  of  those 
specified  in  section  549  of  the  Code  of  Civil  Procedure,  but 
was  ex  contractu  for  neglecting  and  refusing  to  pay  a  debt  due 
to  the  plaintiff  out  of  the  proceeds  of  property  which  had  been 
•placed  in  the  hands  of  the  defendant  to  be  by  him  ^^  ^<J  for  the 
purpose  of  paying  certain  debts,  among  which  was  that  due 
the  plaintiff.  No  order  of  arrest  having  been  issued  in  the 
action,  the  judgment  therein  did  not  authorize  an  execution 
against  the  person.  The  execution  against  the  person  of  the 
defendant  was,  therefore,  unlawfully  issued,  and  the  defendant 
had  a  legal  right  to  a  reversal  of  the  order  of  the  Special 
Term,  which  denied  his  motion  that  it  be  set  aside  and  he  be 
released  from  the  custody  of  the  sheriff. 

The  General  Term  consequently  erred  in  attaching  to  its 
order  of  reversal  the  condition  that  the  defendant  should  stip- 
ulate not  to  sue,  etc.  {Matter  of  Bradner,  87  N".  Y.  171 ; 
Crotty  V.  EimJxdl,  N.  Y.  Gen.  Term,  Oct.  1885.) 

It  is  claimed  that,  as  the  order  of  reversal  awards  costs  to  the 
defendant,  and  such  award  of  costs  was  in  the  discretion  of 
the  court,  it  had  the  right  to  attach  the  condition  in  question  to 
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its  order.  If  the  condition  had  been  attacjhed  to  the  award  of 
costs  simply,  it  could  stand,  but  it  is  not  so  limited.  It  is 
attached  to  the  whole  order,  and  the  consequence  is,  that  if  the 
defendant  declined  to  give  the  stipulation,  the  erroneous  order 
of  the  Special  Term  and  the  execution  against  his  person  would 
remain  in  force.  The  plaintiff  claims  that  the  defendant  should 
have  appealed  from  the  whole  order.  This,  it  is  obvious,  he 
could  not  bo  required  to  do,  for  a  reversal  of  the  whole  order 
would  have  left  the  order  of  the  Special  Term,  and  the  execu- 
tion, in  full  force. 

It  does  not  appear  that  the  defendant  has  collected  or  de- 
manded the  costs  awarded  to  him  by  the  order  of  reversal,  and 
the  case,  therefore,  does  not  come  within  that  class  of  cases 
which  hold  that  a  party  who  has  availed  himself  of  provisions 
in  his  favor,  contained  in  an  order,  has  thereby  waived  the  right 
to  appeal  from  other  provisions  therein  which  are  adverse  to 
him. 

The  case  is  distinguishable  from  that  of  Bartlett  v.  Stmtan 
(L.  R.,  1  C.  P.  483).  In  that  case  the  moving  party,  by  his 
notice  of  motion,  asked  the  court  for  the  eiercise  of  its  discre- 
tionary power  in  his  favor,  and  his  motion  was  granted  on  terms. 
In  the  present  case  the  decision  of  the  Special  Terra  was  against 
him.  He  did  not,  by  his  appeal  to  the  General  Term,  ask  for 
the  exercise  of  any  discretion,  nor  submit  himself  to  its  discre- 
tion to  impose  terms  upon  him.  His  appeal  was  based  upou 
a  purely  legal  point,  and  the  effect  of  the  appeal  was  to  demand, 
as  matter  of  right,  that  the  erroneous  order  appealed  from  be 
reversed.  Whatever  the  General  Term  added  to  that  reversal 
was  of  its  own  volition,  and  the  defendant  had  the  right  to  ap- 
peal from  that  part  of  the  order  which  prejudiced  him,  so  longi 
at  all  events,  as  he  bad  not  undertaken  to  enforce  any  other 
part  of  the  order  which  rested  in  the  discretion  of  the  General 
Term. 

The  order  of  the  General  Term  should  be  modified  by  strik- 
ing  out  the  condition  specified  in  the  notice  of  appeal,  with 
costs. 

All  concur. 

Ordered  accordingly. 
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Sallie  G.  Thoringtox  et  al.,  Appellants,  v.  J.  Yaughn  Mer-    147     i6o| 
BiOK  et  al.,  Bespondents. 

In  an  aetion  to  compel  a  trustee  to  accoant  and  pay  over  the  sam  found 
due,  and  to  convej  to  plaintiffs  the  trust  estate,  an  attachment  will  not 
lie.     (Code  of  Civ.  Pro.,  §  635.) 

The  afiSdavit  upon  which  an  attachment  was  issued  in  such  an  action 
stated  that  "  the  amount  of  plaintifiTs  claim  in  said  action  is,  to-wit : 
$10,000,  or  other  larger  sum  with  interest  *  *  *  over  and  above  all 
discounts  and  set-offs,"  and  as  grounds  of  the  claim,  alleged  in  substance 
that  a  claim  for  $9,000,  secured  by  mortgage,  was  put  into  defendants' 
hands  for  collection,  they  agreeing  to  account  for  and  turn  over  the  pro- 
ceeds ;  that  thpy  collected  and  discharged  the  claim,  receiving  on  such 
settlement  certain  real  estate  "of  great  value,"  the  title  to  which  they 
took  in  their  own  names,  a  portion  of  which  they  collusively  and  without 
the  knowledge  of  the  owners  of  the  claim  disposed  of,  and  the  balance  they 
hold  ;  but  refuse  to  convey  or  to  account  for  moneys  received.  Held, 
that  the  affidavit  was  insufficient,  under  the  Code  of  Civil  Procedure  (§ 
686),  to  warrant  the  attachment,  as  it  did  not  state  that  a  specific  sum  was 
due  over  and  above  all  counter-claims,  or  that  plaintiffs  were  entitled  to 
recover  any  sum ;  and  that  the  facts  stated  fail  to  show  that  plaintiffs  are 
entitled  to  recover  the  sum  named. 

The  order  appealed  from  affirmed  a  Special  Term  order  vacating  the  at. 
tachment.  Neither  order  stated  the  ground  for  the  decision.  Heidy  that  it 
was  discretionary  with  the  court  below  to  determine, from  the  facts  stated 
whether  a  case  for  an  attachment  was  made,  and  its  decision  was  not 
reviewable  here. 

(Submitted  November  24,  1885  ;  decided  December  8,  1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  February  15, 
1885,  which  affirmed  an  order  of  Special  Term  vacating  and 
setting  aside  a  warrant  of  attachment  issued  herein. 

The  affidavit  upon  which  the  attachment  was  issued  alleged 
''  that  a  cause  of  action  exists  in  favor  of  said  plaintiffs  against 
said  defendants,  for  which  said  action  is  commenced,  or  is  about 
to  be,  and  the  amount  of  plaintiffs'  claim  in  said  action  is,  to-wit : 
$10,000  with  interest  from  the  Ist  day  of  January,  1883,  over 
and  above  all  discounts  and  set-offs,  and  that  the  ground  of 
said  claim  and  cause  of  action  is  as  follows : "  The  grounds 
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stated  were,  in  substance,  that  deponent,  as  trustee  for  the  plain- 
tiflfs,  held  a  certain  mortgage  clahn  which  he  placed  in  the 
hands  of  defendants  for  collection,  in  pursuance  of  an  agree- 
ment, in  writing,  by  which  defendants  agreed  to  collect  the 
same,  and  to  duly  account  and  turn  over  the  proceeds  to  the 
deponent  as  trustee,  or  to  the  cestui  que  trusts  /  that  defendants 
collected  and  discharged  the  claim,  but  have  not  accounted  as 
agreed  ;  that,  in  the  settlement  of  said  claim,  defendants  took  cer- 
tain real  estate  of  great  value,  which  they  caused  to  be  conveyed 
to  themselves  ;  that  a  portion  of  said  real  estate  they  collusively 
resold  and  reconveyed  to  the  mortgagor  without  the  authority 
or  consent  of  deponent  or  the  cestui  que  trusts  /  that  the  bal- 
ance of  the  real  estate  they  still  hold  and  refuse  to  convey  to 
those  entitled  thereto,  and  that  defendants  are  non-residents  but 
have  property  in  this  State. 

e/".  S.  Winter  for  appellants.  "Where  the  affidavit  for  an  at- 
tachment sets  forth  enough  to  call  on  the  officer  for  the  exer- 
cise of  his  judgment,  it  gives  jurisdiction.  {Oonklin  v.  Dutcher^ 
5  How.  386  ;  1  Code  R.  [N.  S.]  49  ;  Skinnsr  v.  KeUy,  18 IST.  Y. 
355.)  On  motion  to  set  aside  the  attachment  for  irregularity, 
it  will  be  held  sufficient.  {Talcot  v.  Rosevihxirg^  3  Daly,  203  ; 
Niles  v.  YandergeSj  14  IIow.  547  ;  Yan  Loon  v.  Lyons^  61  N. 
Y.  24 ;  Schoonmaker  v.  Spencer^  54  id.  366 ;  Furman  v.  Walter^ 
13  How.  348.)  It  seems  sufficient  to  confer  jurisdiction  when  the 
affidavit  makes  out  a  aledi^r prima  f(ioie  case.  {Mott  v.  Lawrence^ 
17  How.  559 ;  1  Code  K  [N.  S.]  104 ;  3  Sandf.  703 ;  Woodhouse 
V.  Todd,  10  Weekly  Dig.  59  ;  9  Rep.  621.)  The  affidavit  should 
contain  a  statement  of  the  facts  out  of  which  the  claim  arose, 
and  they  should  appear  to  warrant  the  claim  or  conclusion  de- 
duced from  them.  {Manton  v.  Poole,  67  Barb.  330 ;  JS,  C,  4 
Hun,  638 ;  JEaston  v.  Molavasa,  7  Daly,  147 ;  Allen  v. 
Meyer,  id.  229.)  An  averment  that  the  amount  of  plaintiff's 
claim  in  the  action  is  a  sum  stated  over  and  above  all  discounts 
and  set-offs,  is  the  equivalent  of  the  statement  that  said  claim 
is  the  sum  stated  "  over  and  above  all  counter-claims  known  to 
plaintiffs."    {LamMn  v.  Douglass,  27  Hun,  517;   Alfordy. 
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Cobb,  28  id.  22 ;  Trow  P.  Co.  v.  Hart,  60  How.  190 ;  Bup&rt 
V.  Haitg,  1  Civ.  Pro.  417;  87  N.  Y.  141.)  In  order  to  jus- 
tify the  issuing  of  an  attachment  under  the  Code,  it  is  not 
necessary  that  the  plaintiff  should  have  a  cause  of  action  for 
the  payment  of  the  money  'merely.  It  is  enough  that  a  cause 
of  action  exists  against  the  defendant,  and  that  the  amount  of 
the  claim,  and  the  grounds  thereof  are  stated.  (  Ward  v.  Bagg^ 
18  Barb.  139 ;  Eaton  v.  Molavasa,  7  Daly,  147 ;  AUm  v. 
Meyer,  id.  229.)  It  is  no  objection  that  the  action  is  ex  con- 
tractu even  though  it  is  in  whole  or  in  part  for  unliquidated 
damages,  if  the  claim  is  for  money,  and  the  debt  of  an  actual 
character,  actually  due  and  not  dependent  on  any  contingency; 
(Drake  on  Attach.  [5th  ed.]  13-25,  §§  13-23 ;  Lennox  v. 
Rowland,  3  Gai.  323 ;  In  re  Francisco  Marty,  3  Barb.  229 ; 
Laibton  v.  Rid,  51  id.  30 ;  Ward  v.  Bogg,  18  id.  139 ; 
Hagood  v.  Jordans,  12  Ala.  180.)  Where  the  defendant's 
non-feasance  or  default  is  of  a  duty  created  by  contract,  the 
action  should  be  in  assumpsit.  (1  Chitty's  PL  153.)  The 
affidavit  is  imquestionably  sufficient,  if,  after  setting  forth  the 
dealings  betweenthe  parties  and  the  nature  of  the  indebtedness, 
it  alleges  that  the  defendant  by  means  of  the  premises  is  in- 
debted to  the  plaintiff  in  a  sum  stated,  and  that  the  defendant 
is  not  a  resident  of  the  State.  (Drake  on  Attach.  34,  §  34 ; 
Humphreys  v.  Matthews,  11  HI.  471 ;  Burger  v.  Griffiji,  2 
La.  Ann.  154.)  Assumpsit  is  sustainable  where  there  has 
been  an  express  contract  or  where  the  law  implies  a  contract. 
(1  Chitty's  PL  112.)  Where  there  is  an  express  promise  and 
a  legal  obligation  results  from  it,  then  the  plaintiff's  cause  is 
accurately  described  in  assumpsit.     (1  Chitty's  PL  152.) 

Douglass  cfe  Minton  for  respondents.  The  action  is  not 
"  one  to  recover  a  sum  of  money  only."  (Code,  §  635.)  At- 
tachment will  not  lie  in  actions  of  this  nature.  {Achroyd  v. 
Achroyd,  20  How.  Pr,  93 ;  GuUhon  v.  Lhids,  9  Bosw.  601 ; 
Ketchum  v.  Ketchum,  1  Abb.  Pr.  [N.  S.]  157 ;  Kneeland  on 
Attach.,  §  111.)  It  is  necessary  that  facts  sufficient  to  con- 
stitute a  cause  of  action  should  be  stated.     {Reilly  v.  Sisson^ 
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31  Hun,  572.)  'It  is  essential  that  the  affidavit  should  show 
that  the  plaintiffs  are  entitled  to  recover  a  specific  sam.  A 
general  averment  of  damage  is  not  sufficient.  {Golden  G.  G, 
Co,  V.  Jaohson^  13  Abb.  N.  0.  476;  Walts  v.  Nichola,  32 
Hun,  276.)  The  action,  if  not  in  equity,  is  one  brought  to  re- 
cover "damages  for  a  breach  of  contract."  The  affidavit,  then, 
should  have  shown  "that  the  plaintiffs  are  entitled  to  recover 
a  sum  stateU  therein,  over  and  above  all  counter-claims  known 
to  them."  (Code,  §  636 ;  Lyon  v.  Blakely^  19  Hun,  299  ; 
Donnell  v.  WiUiama^  21  id.  216 ;  Dickey  v.  Ooe^  13  Weekly 
Dig.  318 ;  Rupert  v.  Haug^  87  N.  Y.  141 ;  Murray  v.  Hanhin^ 
30  Hun,  37;  Chray  v.  GUes^  2  Law  Bull.  12.) 

Per  Curiam.  The  action  here  is  in  equity,  and  from  the 
facts  set  forth  in  the  affidavit  the  plaintiffs  are  only  entftled 
to  a  judgment  that  the  defendants  hold  the  pine  lands,  therein 
mentioned,  in  trust  for  the  plaintiffs,  and  that  they  convey  the 
same  to  the  plaintiffs,  and  that  an  accounting  of  their  transac- 
tions be  taken  as  trustees  for  the  plaintiffs,  and  that  they  pay 
over  the  sum  foimd  due  to  them  upon  such  accounting. 

It  is  manifest  that  in  such  a  case  an  attachment  will  not  lie, 
within  the  provisions  of  section  635  of  the  Code  of  Civil  Pro- 
cedure. We  are  also  of  the  opinion  that  the  affidavit  was  in- 
sufficient, inasmuch  as  it  did  not  state  that  a  specific  sum  was 
due,  over  and  above  all  counter-claims  known  to  the  plaintiffs, 
in  accordance  with  the  provisions  of  section  636  of  the  Code  of 
Civil  Procedure.  It  was  upon  this  ground,  as  appears  from 
the  opinion,  that  the  Qeneral  Term  affirmed  the  order  vacat- 
ing the  attachment.  The  affidavit,  on  its  face,  does  not  show 
that  the  plaintiffs  are  entitled  to  more  than  nominal  damages. 
It  places  no  value  upon  the  real  estate  mentioned  therein,  and 
for  which  the  plaintiffs  are  called  upon  to  account,  but  it 
simply  alleges  that  it  was  of  great  value.  It  sets  forth  "  that 
the  amount  of  plaintiffs'  claim  in  said  action  is,  to-wit :  $10,- 
000,  or  other  larger  sum,  with  interest  from  the  Ist  day  of 
January,  1883,  over  and  above  all  discounts  and  set-offs." 
The  value  of  the  property  is  the  basis  upon  which  the  amount 
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of  the  attachmeDt  is  fixed,  and  this  is,  as  we  have  seen,  not 
specifically  stated.  The  facts  stated  do  not  show  that  the 
plaintiffs  are  entitled  to  recover  the  sura  named,  or  any  sum 
whatever,  and  it  is  not  alleged  in  the  affidavit  that  they  are  en- 
titled to  recover  any  sum.  It  may  also  be  observed  that  it 
was  discretionary  with  the  courts  below,  in  view  of  tlie  facts 
stated  in  the  affidavit,  to  determine  whether  a  case  was  made 
ont  for  an  attachment,  and  as  the  order  of  tlie  Special  Term 
and  the  order  appealed  from  do  not  state  the  ground  upon 
which  the  attachment  was  vacated,  the  decision  may  be  upheld 
upon  this  ground. 

The  appeal  should  be  dismissed. 

All  concur. 

Appeal  dismissed. 


Board  of  Water  Commissioners  of  the  Village  of  Clinton, 
Respondent,  v.  Theodore  W.  Dwight  et  al.,  Appellants. 

The  act  of  1885  (Chap.  17,  Laws  of  1885),  entitled  "An  act  for  the  relief  of 
the  Tillage  of  Clinton,"  is  not  violative  of  the  constitutional  provision 
(State  Const.,  art.  8,  §  16),  declaring  that  no  private  or  local  bill  "shall 
embrace  more  than  one  subject  and  that  shall  be  expressed  in  the 
title  " ;  and  said  act  was  within  the  authority  of  the  legislature  and  is 
valid. 

Said  act,  although  a  local,  is  not  a  private  one. 

Where  prior  to  the  passage  of  said  act  proceedings  had  been  commenced 
hy  the  board  of  water  commissioners  of  said  village  under  the  act  of  1875 
(Chap.  181,  Laws  of  1875),  authorizing  villages  to  furnish  pure  and 
wholesome  water  to  their  inhabitants,  and  an  application  for  the  appoint- 
mjBnt  of  commissioners  to  appraise  damages  had  been  denied  at  Special 
Term,  on  the  ground  of  non-compliance  with  the  requirements  of  the  act 
last  mentioned — ffeld,  that  the  act  of  1885  was  properlj  before  the  General 
Term  on  appeal  from  the  Special  Term  order,  and  rendered  a  decision  upon 
the  original  proceedings  unimportant;  and  that,  therefore,  a  reversal  of 
the  order  of  Special  Term  with  leave  to  makp  "  application  to  the 
Special  Term  for  the  appointment  of  commissioners,"  was  proper. 

(Argued  November  24, 1885  ;  decided  December  8, 1885.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  21,  1885, 
which  reversed  an  order  of  Special  Term,  denying  an  applica- 
tion for  the  appointment  of  commissioners  in  proceedings  under 
the  act  of  1875  (Chap.  181,  Laws  of  1875)  to  appraise  the  dam- 
ages by  reason  of  the  taking  of  water  from  Miller  creek  to 
supply  the  village  of  Clinton.  The  General  Term  order 
authorized  application  to  be  made  to  the  Special  Term  for  the 
appointment  of  commissioners. 

The  material  facts  are  stated  in  the  opinion. 

William  Kernan  for  appellants.  Chapter  17  of  the  Laws 
of  1885  is  unconstitutional  as  violating  article  3,  section  16  of 
the  State  Constitution,  which  provides  that  no  private  or  local 
bill  which  may  be  passed  by  the  legislature  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title. 
{Rochester  v.  Briggs,  50  N.  Y.  553  ;  Matter  of  Blodgett,  89 
id.  392.)  The  act  under  consideration  is  a  "local"  bill. 
{People  V.  Supervisors^  43  N.  Y.  10;  Kerngan  v.  Jforce^ 
68  id.  383.)  The  General  Term  erred  in  resorting  to  chap- 
ter 17  of  the  Laws  of  1885,  passed  since  the  argument  before 
that  court,  as  a  ground  for  reversing  the  judgment  at  Special 
Term.  A  court  cannot  take  ''  judicial  notice "  of  a  private 
statute.  (1  Greeni.  on  Ev.  ri4th  ed.]  8  ;  Broad  S.  H.  Co. 
V.  Weaver  J  57  Ala.  26 ;  Perdecaris  v.  Treiitbrty  5  Dutch. 
[N.  J.]  367 ;  Alleghany  v.  Nelson,  25  Penn.  St.  332 ;  Code 
of  Civ.  Pro.,  §  530.)  Documentary  evidence  can  be  put 
in  evidence  at  the  General  Terra,  or  even  in  the  Court  of 
Appeals,  only  to  uphold  a  judgment,  not  to  reverse  it.  {Still- 
well  V.  Carpenter,  62  N.  Y.  639 ;  Porter  v.  Waring,  69  id. 
250.)  An  appellate  court  can  reverse  a  judgment  only  wlien 
it  is  shown  that  the  court  below  erred  in  deciding  the  case 
on  the  evidence  before  it.  {Stillwell  v.  Carpenter,  62  N.  T. 
639 ;  Portei^  v.  Waring,  69  id.  250 ;  Bowrel  v.  Bigler,  19 
Ohio,  362 ;  The.  Grace  Werdle?-,  7  Wall.  196.) 

O.  D.  Adams  for  respondent.     The  proceedings  on  the  part 


1885.]  Bd.  Watee  Com'ks  of  Clintoit  v.  Dwight  efc  al.        11 
Opinion  of  the  Court,  per  Danforth,  J. 

of  the  village  or  water  commissioners,  under  the  Laws  of  1875, 
were  legal  and  regular.  {Fleming  v.  Village  of  Stispensioii 
Bridge,  92  K  Y.  368.)  Chapter  17,  Laws  of  1885,  was  suffi- 
cient to  cure  any  supposed  irregularities  or. defects  in  such  pro- 
ceedings. (63  N.  Y.  239,  2U ;  66  id.  129-137 ;  82  id.  204-210 ; 
Cooley  on  Const.  Lim.  371,  379.) 

Danfobth,  J.  The  proceeding  was  instituted  by  the  board 
of  water  commissioners  of  the  village  of  Clinton,  for  the  pur- 
pose of  acquiring  water  from  Miller  brook  for  the  use  and 
supply  of  that  village.  To  that  end,  under  section  6  of  the 
act  of  1875,  entitled  "  An  act  to  authorize  the  villages  of  the 
State  of  New  York  to  furnish  pure  and  wholesome  water  to 
the  inhabitants  thereof  "  (Chap.  181),  they  presented  a  petition 
to  the  Supreme  Court,  asking  that  commissioners  be  appointed 
to  determine  the  damages  sustained  by  its  owners  by  reason 
"  of  the  taking  and  use  of  said  water."  The  application  was 
opposed  by  them,  and  denied  at  Special  Term  upon  the  ground 
that  certain  provisions  of  the  act  of  1875  {supra)  had  not  been 
complied  with  by  the  petitioners,  but  the  decision  was  reversed 
at  General  Term,  and  leave  given  to  make  "  application  to  the 
Special  Term  for  the  appointment  of  commissioners,"  upon 
the  ground,  as  stated  in  the  order,  that  the  errors  and  omis- 
sions complained  of  were  cured  by  the  act  of  1885  (Chap.  17), 
entitled  "  An  act  for  the  relief  of  the  village  of  Clinton,"  and, 
therefore,  it  was  deemed  unnecessary  for  the  court  to  examine 
the  merits  of  the  controversy. 

The  appellant  contends  that  the  court  erred  in  giving  that 
eftect  to  the  statute,  saying,^*^,  that  it  violates  article  3,  section 
16,  of  the  Constitution,  which  provides  that  "  no  private  or  local 
bill,  which  may  be  passed  by  the  legislature,  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 

It  must  be  conceded  that  the  words  of  the  title  are  very  gen- 
eral, but  they  are  comprehensive  and  do  express  a  single  intent, 
which  the  body  of  the  act  neither  exceeds  nor  contradicts.  It 
has  been  held  that  the  purpose  of  the  provision  was,  that  neither 
the  members  of  the  legislature  nor  the  public  should  be  mis- 
led by  the  title  of  an  act,  and  thereby  various  objects,  having 
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no  necessary  or  natural  connection  with  each  other,  be  united 
in  one  bill.  There  is  here  neither  that  danger  nor  that  result. 
The  board  of  water  commissioners  represented  the  village  of 
Clinton,  and  the  irregularities  complained  of,  and  which,  if 
they  existed,  rendered  inoperative  the  commissioners'  act, 
affected  proceedings  in  which  the  village  was  alone  interested, 
and  by  the  non-completion  of  which  they  were  prejudiced. 
The  first  section  confirms  and  makes  those  acts  effective  and 
legal.  The  second  section  relates  to  the  vote  of  the  electors, 
without  which,  duly  given,  the  commissioners  had  no  power 
to  proceed  with  any  duty  under  the  act  of  1875  {supra).  This 
vote  and  the  certificate  of  the  result,  it  (§  2)  declares  valid  and 
lawful,  and  authorizes  and  requires  the  commissioners  to  per- 
form each  duty  and  act  imposed  by  the  statute  of  1875.  The 
subject  in  each  section  and  the  enactment  are  for  the  relief 
of  the  village  of  Clinton,  and  we  think  tliat  well  expressed  in 
the  title,  although  it  states  neither  the  mode  in  which  the  sub- 
ject is  treated,  nor  the  means  by  which  the  end  is  to  be  reached. 
{Conner  v.  Mayor,  etc,,  1  Seld.  285;  Brewster  v.  Syracuse, 
19  N.  Y.  116;  People  v.  Lawrence,  41  id.  137;  Gordon  v. 
Comes,  47  id.  608.) 

Other  objections  to  the  act  of  1885  are  made  by  the  learned 
counsel  for  the  appellant,  but  we  think  them  untenable.  Al- 
though a  local,  it  is  not  a  private  act.  It  concerns  a  whole 
commimity  and  not  particular  persons  nor  a  private  enterprise. 
The  act,  therefore,  was  properly  before  the  Supreme  Court, 
and  that  court  could  not  be  required  to  pass  upon  the  merits 
of  the  controversy,  unaffected  by  it.  {Oeer'^s  Case,  82  N. 
T.  575.)  The  statute  was  within  the  authority  of  the  legislar 
ture,  and  seems  to  have  been  passed  to  prevent  public  incon- 
venience. It  is  not  denied  by  the  appellant  that,  if  valid, 
it  cures  the  defects  and  errors  under  the  original  proceedings, 
and  we  do  not  consider  them.  But  upon  the  ground  that  the 
act  of  1885  is  valid  and  sufficient,  and  a  decision,  therefore, 
upon  the  original  proceedings  unimportant,  wo  think  the 
order  appealed  from  should  bo  affirmed. 

All  concur. 

Order  affirmed. 
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Mabgabet  0.  WALLAOBy  as  Executrix,  etc.,  Kespondent,  v. 
JKoBBBT  H.  Bebdell  et  al.,  Appellants. 

Where,  on  reversal  of  a  Judgment,  this  court  directed  immediate  restitution 
of  certain  real  estate  of  which  one  of  the  appellants  had  been  dispossessed 
by  means  of  the  erroneous  judgment,  and  that  the  mesne  profits  up  to  the 
time  of  the  restitution  be  ascertained  and  paid  to  him,  —  held,  the  intent 
was  to  provide  for  the  same  compensation  for  withholding  the  real  estate 
to  which  the  appellant  would  have  been  entitled  on  recovering  the  same 
in  an  action  of  ejectment ;  and  that  an  order  entered  upon  the  decision 
providing  that  '*  the  value  of  the  rents  and  profits  "  be  ascertained  was 
substantially  in  accord  with  the  decision. 

The  provisions  of  the  Code  of  Civil  Procedure  (§§  1496, 1531),  providing  for 
recovery  in  an  action  of  ejectment  as  damages  for  withholding  the  prop- 
erty,  '*  the  rents  and  profits,  or  the  value  of  the  use  and  occupation  of  the 
property,"  may  be  regarded  as  the  legislative  definition  of  the  ancient 
technical  term  '*  mesne  profits." 

The  owner  of  the  property  withheld  is  not  confined  to  the  rents  actually 
roceived  by  the  party  required  to  make  rostitution.  The  owner  should 
have  either  these  or  the  rontal  value,  as  may  be  just  under  the  circum- 
stances. 

The  mesne  profits  consist  of  the  net  rents,  rental  value,  or  value  of  the 
use  and  occupation,  and  in  ascertaining  either,  all  necessary  payments 
for  taxes  and  ordinary  repairs  aro  to  be  deducted. 

The  order  of  restitution  coatained  a  provision  not  contained  in  the  decision, 
to  the  effect  that  the  restitution  and  payment  should  be  witliout  pre- 
judice to  the  right  of  the  owner  to  commence  and  maintain  any  suit  or 
proceeding  for  waste  or  injury  to  the  property.  Held,  that  while  perhaps 
the  provision  was  superfluous,  as  it  was  not  the  intent  of  the  court  to  de- 
prive said  owner  of  any  such  right  of  action,  if  he  had  any,  the  order  as 
entered  was  proper. 

(Argued  December  1, 18S5  ;  decided  December  8,  1885.) 

Motion  to  recall  and  amend  remittitur  etc. 
The  case  is  reported  in  98  N.  T.  480. 

Senry  Bacon  for  motion. 

Alfred  Taylor  opposed. 

Rapallo,  J.    The  opinion  in  this  case  on  the  motion  for 
reatitutioD,  after  holding  that  the  remittitur  should  be  amended 
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by  inflerting  a  direction  for  the  immediate  restitution  of  the 
real  estate  in  question,  held  that  there  should  be  inserted  a 
further  direction,  that  the  mesne  profits  of  said  real  estate,  up 
to  the  time  of  such  restitution,  be  ascertained  and  be  paid  by 
Ambrose  8.  Murray  to  Charles  P.  Berdell.  (See  98  N.  T. 
480.) 

The  order  entered  upon  the  decision  of  the  motion,  instead 
of  following  the  words  of  the  opinion,  provided  that  the  direc- 
tions should  be  that  "  the  value  of  the  rents  and  profits,  etc.," 
be  ascertained. 

The  counsel  for  Mr.  Murray  seems  to  be  apprehensive  tliat 
this  deviation  from  the  language  of  the  opinion  may  subject 
his  client  to  liability  for  the  gross  rents  or  rental  value  of  the 
property,  without  any  allowance  for  amounts  paid  by  him  for 
taxes  and  necessary  repairs,  etc.,  and  he  now  moves  for  a  recall 
of  the  remittitur  for  the  purpose  of  making  the  direction  con- 
form to  the  language  of  the  opinion. 

The  intention  of  the  court  was  to  provide  for  the  same  com- 
pensation to  the  defendant  for  withholding  from  him  the  pos- 
session of  his  real  estate,  to  which  he  would  have  been  entitled 
on  recovering  the  same  in  an  action  of  ejectment,  and  we  see 
no  diflEerence,  in  substance  or  eflEect,  between  the  language  of 
the  opinion  and  that  inserted  in  the  order. 

Whatever  uncertainty  there  may  have  been  in  former  times 
as  to  the  rule  of  damages  in  an  action  for  mesne  profits,  has  been 
removed  by  the  provisions  of  the  Revised  Statutes  and  of  the 
Code  of  Civil  Procedure  and  the  decisions  thereon. 

At  common  law  the  action  for  mesne  profits,  after  recovery 
in  ejectment,  was  in  the  form  of  an  action  of  trespass,  and 
although  the  general  rule  was  that  the  plaintiff  was  entitled  to 
recover  in  such  an  action  the  annual  value  of  the  land,  it  was 
held  in  some  cases  that  he  was  not  confined  to  that,  and  it  was 
said  by  the  court  in  OoodtiHe  v.  Tomhs  (3  Wils.  118) :  «  The 
plaintiff  is  not  confined  in  this  case  to  the  very  m,esne  profits 
only,  but  he  may  recover  for  his  trouble.  I  have  known  four 
times  the  value  of  the  mesne  profits  given  by  a  jury  in  this 
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sort  of  action  of  trespass.  If  it  were  not  so,  sometimes  com- 
plete justice  could  not  be  done  to  the  party  injured." 

In  Jackson  v.  Loomis  (4  Cowen,  168),  which  was  an  action 
of  trespass  for  tnesne  profits  after  a  recovery  in  ejectment,  it 
was  held  that  a  defendant,  whose  possession  was  honafide^  was 
entitled  to  be  allowed  in  mitigation  of  damages  the  value  of 
permanent  improvements,  beneficial  to  the  freehold,  made  in 
good  faith.  The  court,  by  Savage,  Ch.  J.,  after  stating  that 
it  could  find  no  case  in  point,  either  in  this  country  or  in  Eng- 
land, cited,  in  support  of  its  decision,  from  the  opinion  of  Kent, 
J.,  in  the  Court  of  Errors,  in  Murray  v.  Oouverneur  (2  Johns. 
Cas.  441.)  :  "As  to  the  sum  expended  for  repairs,  it  may  bo  left 
for  liquidation,  in  an  action  for  meane  profits,  if  the  respondents 
should  think  proper  to  sue  for  the  rents  and  profits.  The 
action  for  Tnesne  profits  is  a  liberal  and  equitable  one  and  will 
allow  of  every  kind  of  equitable  defense."  The  Eevised 
Statutes  (2  R.  S.  310,  %  4A  et  8eq.\  substitute,  in  place  of  the 
action  of  trespass  for  mesne  profits,  a  suggestion  to  be  entered 
on  the  record  of  the  judgment  in  ejectment,  and  direct  that 
such  suggestion  be  in  the  form  in  use  for  a  declaration  in  an 
action  for  use  and  occupation.  Section  48  requires  the  plaintiff 
to  prove  on  the  trial  of  the  issue,  to  be  framed  on  such  sugges- 
tion, the  valibe  of  the  mesne  profits  during  the  time  for  which 
the  plaintiff  is  entitled  to  recover,  and  by  section  49  allowances 
are  directed  to  be  made  for  permanent  improvements  and  for 
the  value  of  their  use. 

In  WoodhuU  V.  RosenthaJ,  (61  N.  Y.  394)  the  rule  of  dam- 
ages is  stated  by  Dwioht,  Commissioner,  to  be  the  rental  valite 
of  the  premises  recovered ;  and  the  whole  subject  is  provided  for 
by  the  Code  of  Civil  Procedure,  which  provides  (§  1496)  that 
in  an  action  to  recover  real  property  or  the  possession  thereof, 
the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper 
case  recover,  damages  for  withholding  the  property,  and  section 
1497,  that  "  those  damages  include  the  rents  and  profits  or 
the  value  of  the  use  and  occupation  of  the  property  where 
either  can  be  legally  recovered,"  and  section  1531  uses  the  same 
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language  as  to  the  amount  of  damages  aUowcd  in  ejectment, 
viz. :  ^'  The  rents  and  profits  or  the  value  of  the  use  and  occu- 
pation of  the  real  property  recovered,"  so  this  may  be  regarded 
as  the  legislative  definition  of  the  ancient  technical  term 
^^  mesne projits  ^^  used  in  the  opinion.  The  term  ^^  value  of 
the  rerhts^^^  employed  in  the  order,  does  not  essentially  depart 
from  this  definition. 

It  would  be  manifestly  unjust  to  confine  the  owner  of  the 
property  withheld  from  him  to  the  rents  actually  received  by 
the  party  required  to  make  restitution.  The  owner  should 
have  either  those  rents,  or  the  rental  value,  as  may  be  just 
under  the  circumstances.  In  either  case,  payments  necessarily 
made  for  taxes  and  ordinary  repairs  would  be  involved  in 
ascertaining  the  rents  received  or  the  rental  value.  The  mesne 
profits  consist  of  the  net  rents  after  deducting  all  necessary 
repairs  and  taxes,  or  the  net  rental  value,  or  the  value  of  the 
use  and  occupation.  That  is  all  of  which  the  party  from 
whom  the  possession  has  been  withheld  has  been  deprived. 
For  this  he  sliould  be  made  whole,  and  he  should  not  suffer 
from  any  mismanagement,  negligence  or  improvident  expendi- 
ture by  the  party  in  possession.  On  the  other  hand  he  should 
not  be  relieved  from  any  necessary  diminution  of  the  gross 
rents  or  rental  value,  or  gross  value  of  the  use  and  occupation, 
to  which  he  would  have  been  himsolf  subjected  had  he  not 
been  disturbed  in  his  possession. 

The  amonnt  justly  chargeable  for  the  rents  which  the  owner 
derived,  or  might  with  reasonable  diligence  have  derived 
from  the  property,  and  the  amount  of  the  expenditures  which 
have  been  properly  made  and  which  the  owner  would  have 
been  obliged  to  make  had  he  remained  in  possession,  are  mat- 
ters to  be  determined  by  the  referee. 

The  order  contains  a  further  provision  which  was  not  con- 
tained in  the  opinion,  viz.:  "  That  the  restitution  and  payment 
ordered  be  without  prejudice  to  the  right  of  Charles  P.  Berdell 
to  commence  and  maintain  any  suit  or  proceeding  for  waste  or 
injury  to  tlie  property,  etc." 

This  provision  determines  no  question  in  relation  to  any 
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such  action,  but  leaves  the  parties  to  their  legal  rights,  whatever 
they  may  be.  That  under  certain  circumstances  such  an  action 
may  be  brought,  after  Recovery  in  ejectment,  was  decided  by 
the  court  of  errors  in  Dewey  v.  Osbom  (4  Oow.  329).  The 
provision  in  the  order  was  perhaps  superfluous,  as  no  such 
damages  could  have  been  rec^overed  in  the  proceeding  for  resti- 
tution. It  was  not  intended  to  deprive  Mr.  Berdell  of  such 
right  of  action,  if  he  had  any,  and  we  see  no  occasion  for 
amending  the  order  in  that  respect. 

The  motion  should  be  denied  without  costs. 

All  concur. 

Motion  denied. 
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HiBAic  W.    Lane,    Appellant,  v.   Josiah  H.   Wheeler, 
Respondent. 

A  notice  of  appeal  to  this  court  from  an  order  granting  a  new  trial,  which 
does  not  contain  an  assent  on  the  part  of  the  appellant  as  required  bj  the 
Code  of  Civil  Procedure  (Subd.  1,  §  191)  that,  if  the  order  is  affirmed  judg- 
ment absolute  shall  be  rendered  against  him,  is  fatally  defective. 

Assuming  that  the  time  to  appeal  from  an  order  granting  a  new  trial  might 
be  extended  by  the  facts  that  the  appeal  cannot  be  taken  without  leave 
of  the  Qeneral  Term,  and  that  such  leave  could  not  be  obtained  until  the 
next  Qeneral  Term,  the  notice  of  appeal  must  at  least  be  served  within 
sixty  days  after  leave  is  granted.  It  is  immaterial  that  the  appellant 
fails  to  enter  the  order  granting  leave ;  he  cannot  extend  his  time  to 
appeal  by  delaying  to  enter  an  order  obtained  for  himself,  upon  his  own 
motion. 

(Aigaed  December  1,  1885  ;  decided  December  8,  1885.) 

Motion  to  dismiss  appeal  on  the  grounds  that  the  notice  of 
appeal  is  defective  and  was  not  served  in  time. 
The  material  facts  are  stated  in  the  opinion. 

Cook  (&  Lockwood  for  motion. 

Smith  i&  Fisher  opposed. 
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Per  Oariam.  The  notice  of  appeal  is  defective  because  it  does 
not  contain  an  assent  on  the  part  of  the  appellaut  that,  if  the 
order  is  affirmed,  judgment  absohite  shall  be  rendered  against 
him,  as  required  by  subdivision  1  of  section  191  of  the  Code. 

The  claim  of  the  respondent  is  also  well  founded,  that  the 
notice  of  appeal  was  not  served  in  time.  The  Code  (§  1325) 
requires  that  an  appaal  to  this  court  from  an  order  must  be 
taken  within  sixty  days  after  service  upon  the  attorney  for  the 
appellant  of  a  copy  of  the  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof.  A  copy  of  the  order  with  the 
written  notice  was  served  on  the  attorneys  for  the  appellant  on 
the  20th  day  of  May,  1885,  and  the  notice  of  appeal  to  this 
court  was  not  filed  with  the  clerk  until  October  fourteenth,  and 
was  not  served  on  the  respondent's  attorney  until  October  six- 
teenth, nearly  five  months  after  the  twentieth  day  of  May.  But 
the  claim  is  made  for  the  appellant,  that  the  limitation  of  time 
for  an  appeal  from  an  order,  specified  iu  section  1325,  is  not 
applicable  to  this  case,  because  the  appeal  could  not  be  taken 
without  leave  of  the  General  Term,  and  that  such  leave  could 
be  obtained  only  at  the  next  General  Term,  which  was  held  in 
June,  1885.  Assuming  that  the  time  to  appeal  might  be  ex- 
tended by  the  circumstance  mentioned,  the  notice  of  appeal 
must  be  served  at  least  within  a  reasonable  time  after  leave  to 
appeal  has  been  granted.  Plaintiff's  motion  for  leave  to  appeal 
was  granted  at  the  June  General  Term,  and  the  decision  was 
handed  down  July  third.  The  appeal  should  have  been  taken, 
at  least,  within  sixty  days  from  that  date,  and  yet  it  was  de- 
layed more  than  ninety  days  from  that  date.  It  matters  not 
that  the  appellant  did  not  enter  a  formal  order  granting  leave 
to  appeal  until  September  first.  He  could  not  extend  his  time 
to  appeal  by  delaying  to  enter  an  order  obtained  for  himself 
upon  his  own  motion.  It  is  clear,  therefore,  that  the'  appeal 
was  not  taken  in  time,  and  upon  both  grounds  mentioned  it 
should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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I.  E.  Jefferson,  Plaintiff  in  Error,  v.  The  People  of  the     \i5_4?? 
State  of  New  York,  Defendant  in  Err6r. 

Where  the  enacting  clause  of  a  statate,  forbidding  the  doing  of  an  act, 
contains  one  or  more  exceptidns,  an  indictment  for  a  violation  of  the 
statute  must  contain  averments  showing  that  the  case  is  not  within  any 
of  the  exceptions  ;  but  an  exception  in  a  subsequent  clause  or  statute  is 
simply  matter  of  defense,  and  it  is  not  necessary  to  negative  it  in  the 
indictment. 

Accordingly  heid,  that  an  indictment  under  the  provision  of  the  excise  law 
of  1857  (Laws  of  1857,  chap.  625,  §  14),  prohibiting  the  sale  of  intoxicating 
liquors,  to  be  drank  on  the  premises,  without  a  license  therefor,  '*  as  an 
inn,  tavern  or  hotel-keeper,"  was  sufficient  which  alleged  a  sale  of  certain 
specified  liquors,  among  them  ale  and  beer,  without  such  a  license,  but 
did  not  negative  a  license,  as  authorized  by  the  Amendatory  Act  of  1869, 
to  sell  ale  and  beer.    (Laws  of  1869,  chap.  856,  §  4.) 

(Submitted  December  1,  1885  ;  decided  December  15, 1885.) 

Ebeor  to  the  General  Term  of  the  Supreme  Court,  in  the 
fourth  judicial  department,  to  review  judgment  entered  upon  an 
order,  made  October  20,  1882,  which  affirmed  a  judgment  of 
the  Court  of  Sessions  of  Wyoming  county,  entered  upon  a 
verdict  convicting  plaintiff  in  error  of  a  violation  of  the  excise 
law.     (Mem.  of  decision  below,  28  Hun,  52.) 

The  questions  discussed  arose  under  the  following  count  of 
the  indictment : 

"  And  tlie  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  I.  E.  Jefferson  on  the  third  day 
of  May,  in  the  year  last  aforesaid,  at  the  town  of  Attica  and  in  the 
county  last  aforesaid,  with  force  and  arms,  did  unlawfully  sell 
divers  strong,  spirituous  and  intoxicating  liquors  and  wines,  to 
be  drank  in  the  house,  shop,  and  out-house  of  him,  the  said  I. 
E.  Jefferson  there  situate,  that  is  to  say :  wines,  whisky,  beer, 
lager  beer,  Dutch  beer,  ale,  gin,  rum,  brandy,  and  other  strong, 
intoxicating  and  spirituous  liquors  to  the  jurors  aforesaid  un- 
known, without  having  obtained  a  license  therefor  as  an  inn, 
tavern  or  hotel-keeper,  contrary  to  the  (orm  of  the  statute  in 
such  case  provided,"  etc. 
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M,  E,  <&  E.  M,  Bartlett  for  plaintiff  in  error.  The  right 
to  sell,  to  be  drank  on  the  premises,  is  expressly  given  to  inn, 
tavern  and  hotel-keepers  by  chapter  625  of  the  Laws  of  1857. 
{CfRourke  v.  People^  3  Hun,  232.)  The  rule  of  pleading  in 
indictments  is  ''  that  a  party  pleading  must  show  that  his  ad- 
versary is  not  within  the  exceptions."  [People  v.  Brown^  6 
Park.  Or.  66 ;  Stark.  Or.  PI.  171.) 

/.  Samjohisoriy  district  attorney,  for  defendant  in  error.  The 
motion  to  quash  should  have  been  made  before  the  defendant 
entered  his  plea  of  not  guilty.  (1  Colby's  Cr.  Law.  269.)  In 
statutory  offenses  it  is  always  sufficient  to  charge  in  the  indict- 
ment the  offense  in  the  words  of  the  statute.  [People  v.  AdamSy 
17  Wend.  275 ;  People  v.  OUkenaoUy  4  Park.  26 ;  Osgood  v. 
PeopU,  39  K  T.  449 ;  HaffataUr  v.  People,  5  Hiin,  23.) 

Danfobth,  J.  The  indictment  in  question  was  found  in 
May,  1881,  and  as  the  Code  of  Criminal  Procedure  hM  not 
then  taken  effect  (§  963),  it  is  to  be  construed  without  regard 
to  the  provisions  of  that  act.  It  contains  four  counts.  At  the 
close  of  the  evidence  the  court  ruled  that  there  could  be  no  con- 
viction under  the  first  three  counts,  but  against  the  exception  of 
the  defendant's  counsel,  submitted  the  case  as  one  in  which  the 
defendant  might  be  found  guilty  under  the  fourth  count,  saying 
to  the  jury :  "  You  are  only  to  consider  whether  or  not  the  de- 
fendant, at  the  time  and  place  mentioned  in  the  indictment, 
gold  strong,  spirituous  and  intoxicating  liquors,  to  be  drank  on 
his  premises,  without  having  a  license  therefor  as  an  inn,  tavern, 
or  hotel-keeper."  There  was  no  exception  to  this  charge,  but 
it  followed  a  denial  of  a  motion  by  the  defendant's  counsel  to 
direct  a  verdict  of  not  guilty  upon  the  indictment  generally, 
and  also  an  unsuccessful  motion  to  quash  the  fourth  count  in 
the  indictment,  upon  the  ground,  among  other  things,  that  it 
was  not  necessary  to  have  a  license  as  an  inn,  tavern,  or  hotel- 
keeper,  "to  sell,  to  be  drank  on  his  premises,  all  of  the  liquors 
mentioned  in  that  count."    The  motion  was  denied,  and  the 
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exception  then  taken  to  the  ruling  of  the  court  is  tlie  only 
error  now  relied  upon. 

The  indictment  was  evidently  drawn  under  section  14  of  the 
act  entitled  "  An  act  to  suppress  intemperance,  and  to  regulate 
the  sale  of  intoxicating  liquors,"  passed  in  1857,  and  constitut- 
ing chapter  628  of  the  laws  of  that  year.  That  section 
prohibits  the  sale  of  such  liquors  by  any  person  "to  be 
drank  in  his  house,  or  shop,  or  any  out-house,  yard,  or  garden 
thereof,  without  having  obtained  a  license  therefor  as  an  inn, 
tavern,  or  hotel-keeper,"  and  it  is  obvious  that  if  this  were  all, 
the  appeal  would  be  without  merit,  but  in  1869,  the  act  of  1857 
was  amended  (Laws  of  1869,  chap.  856),  and  among  other 
things,  it  was  declared  by  section  4  that  the  provisions  of  the 
act  of  1857  should  be  held  '^  to  apply  to  the  sale  of  ale  or  beer, 
except  so  much  thereof  as  forbids  the  granting  a  license  to  any 
person,  except  such  persons  as  propose  to  keep  an  inn,  tavern,  or 
hotel,  and  the  commissioners  of  excise  were  authorized,  in  their 
discretion,  to  grant  a  license  for  the  sale  of  ale  or  beer  to  persons 
other  than  those  who  proposed  to  keep  an  inn,  tavern,  or  hotel." 
By  these  provisions,  the  operation  of  the  act  of  1857  was 
restricted  {People  v.  Smith,  69  N.  Y.  175)  and  a  new  exception 
added  to  that  already  given  by  section  14  of  that  act,  so  that  a 
person  might  sell  alo  or  beer,  to  be  drank  upon  his  premises, 
if  lie  either  kept  a  tavern  there,  or  had  been  licensed  under  the 
act  of  1869. 

It  is  not  suggested  by  counsel  on  either  side  that  the  act  of 
1870  (Chap.  176),  regulating  the  sale  of  intoxicating  liquors, 
has  in  any  respect  contravened  the  provisions  of  the  acts  of 
1857  and  1869,  to  which  I  have  referred.  The  precise  objec- 
tion raised  by  the  learned  counsel  for  the  appellant  is  that  the 
indictment  does  not  allege  in  form  or  substance,  that  de- 
fendant had  not  permission  to  sell  ale  or  beer ;  and  as  such 
articles  are  enumerated  among  those  alleged  to  have  been  sold, 
he  contends  that  the  indictment  should  have  negatived  the  ex- 
ception made  by  the  act  of  1869  {supra). 

It  is  no  doubt  ar  general  rule  that  if  a  statute  forbids  the 
doing  of  any  act,  without  the  authority  of  either,  one  of  two 
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things,  the  indictment  must  negative  the  existence  of  both 
before  it  can  be  supported,  and  it  is  well  settled  that  if  excep- 
tions are  stated  in  the  enacting  clause,  it  Would  be  necessary  to 
negative  them  in  order  that  the  description  of  the  crime  may 
correspond  with  the  statute,  but  if  there  be  an  exception  in  a 
subsequent  clause  or  subsequent  statute,  that  is  matter  of  de- 
fense, and  is  to  be  shown  by  the  defendant. 

It  has,  therefore,  been  held  that,  where  the  statute  imposes  a 
penalty  on  the  selling  of  spirituous  liquors  without  a  license,  it 
is  necessary  to  aver  the  want  of  a  license  in  the  indictment. 
But  in  Fleming  v.  People  (37  J?".  Y.  329),  it  was  said  to  be 
unnecessary  in  an  indictment  for  bigamy  to  negative  certain 
exceptions,  although  they  were  referred  to  in  a  section  defining 
the  offense,  and  that,  as  matter  of  pleading  as  well  as  proof,  it 
was  for  the  defendant  to  bring  himself  within  the  excep- 
tions ;  and  as  illustrating  that  rule,  the  court  referred  to  the 
case  of  a  physician  practising  without  a  license,  and  the  sell- 
ing spirituous  liquors  without  a  license,  saying,  the  prosecu- 
tion need  not  prove  the  want  of  qualification.  It  was  also  held 
that  the  omission  of  such  allegations  was  within  the  meaning 
of  the  Revised  Statutes,  which  declare  that  no  indictment  shall 
be  deemed  invalid  by  reason  of  any  defect  or  imperfection  in 
matters  of  form,  other  than  those  which  are  enumerated,  which 
shall  not  tend  to  the  prejudice  of  the  defendant. 

In  either  view,  therefore,  the  case  was  well  disposed  of. 
The  act  of  1869  extended  the  authority  of  the  commission- 
ers to  grant  a  license  for  the  sale  of  ale  or  beer,  and  affected 
many  of  the  provisions  of  the  act  of  1857.  But  the  indict- 
ment contains  the  language  of  section  fourteen  of  that  act,  and 
stated  an  offense.     We  think  that  was  enough. 

The  defendant  was  at  liberty  to  show  either  that  he  had  a 
license  to  sell  strong  or  spirituous  liquors,  as  provided  in  the 
fourteenth  section  of  the  act  of  1857,  or  a  license  for  the  sell- 
ing of  ale  or  beer  under  the  act  of  1869.  He  did  neither.  The 
record  shows  that  the  evidence  on  the  part  of  the  people  tended 
to  prove  that  the  defendant  sold  strong  and  intoxicating  liquors 
in  quantities  less  than  five  gallons,  to  be  drank  on  his  premises, 
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and  that  tlie  same  were  so  drank  on  his  premisos,  and  rested. 
The  character  of  the  liquor  does  not  appear,  but  the  defendant 
then  proved  by  the  admission  of  tho  disfrict  attorney  that  he 
had  a  license  covering  the  periods  alleged  in  tho  indictment, 
and  mentioned  in  the  evidence,  ^'for  tho  sale  ot  strong  and 
spirituous  liquors  in  quantities  less  than  jSve  gallons,  not  to  bo 
drank  on  the  premises."  No  other  evidence  was  given  by 
him,  and  it  is  clear  that  ho  neither  negatived  the  exception  in 
section  14  of  the  act  of  1857,  nor  brought  himself  within 
tho  proviso  or  condition  of  section  4,  of  the  act  of  1869. 
Under  the  circumstances,  the  court  committed  no  error,  and 
tho  judgment  rendered  upon  tho  conviction  was  properly 
af&rmed  by  the  Gteneral  Term. 

The  judgment  appealed  from- should,  therefore,  bo  aflSrmed. 

All  concur. 

Judgment  affirmed. 
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James  J.  O'Dea,  Appellant,  v.  Mary  O'Dka,  Respondent.       la?  4ir 

llOl  8 
In  July,  1844,  defendant,  who  was  then  residing  in  Toronto,  Canada,  married 
K.,  in  this  State  and  lived  with  him  liere  as  his  wife  until  Janu&rj,  18G0, 
when  she  left  him  and  returned  to  Toronto,  where  she  continued  to  reside 
until  1865.  K.  removed  to,  and  became  a  resident  of  Ohio,  and  in  1864, 
after  a  residence  there  of  more  than  a  year,  he  commenced  an  action  in 
that  State  for  divorce  on  the  ground  that  defendant  had  been  willfully 
absent  from  him  for  more  than  three  years.  A  copy  of  the  petition  and 
summons  were  mailed  to  defendant  at  Toronto,  and  were  received  by  her. 
Notice  of  the  filing  of  the  petition,  the  purpose  thereof,  the  time  for 
hearing,  and  that  depositions  would  be  taken  at  Toronto  at  a  time  and 
place  named,  was  duly  published.  Depositions  were  taken  in  pursuance 
of  said  notice,  defendant  being  present  but  taking  no  part  personally  or 
by  counsel.  No  other  service  was  made  upon  defendant ;  the  service 
made  was.  under  the  laws  of  Ohio,  a  legal  service.  A  divorce  was  granted 
in  1864.  By  the  terms  of  the  decree,  each  party  was  '*  restored  to  the 
rights  and  privileges  of  unmarried  persons."  Defendant  afterward  mar- 
ried  the  plaintifT,  and  they  lived  together  as  husband  and  wife  until  1880. 
Plaintiff,  prior  to'his  marriage,  knew  of  defendant's  former  marriage  and 
of  the  divorce  proceedings,  but  not  of  the  particular  circumstances  under 
which  the  decree  of  divorce  was  obtained.    At  the  time  of  such  marriage 
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K.  was  and  is  still  living  in  Oliio.  In  an  action  to  have  the  marriage  be- 
tween  the  parties  annulled,  on  the  ground  ihat  defendant,  at  the  time  of 
finch  marriage,  had  a  husband  living,  and  that  her  former  marriage  was 
still  in  full  force,  held  (Millbr,  Danporth  and  Finch,  JJ.,  dissenting), 
that  the  Ohio  court  acquired  no  jurisdiction  over  the  defendant  and  the 
decree  of  divorce  was,  as  to  her,  inoperative  and  void;  that,  therefore,  the 
marriage  between  her  and  plaintiff  was  illegal  and  void. 

Argued  October  12,  1885  ;  decided  December  22,  1885.) 

Appeal  from  oraer  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  the  second  Tues- 
day of  June,  1883,  which  reversed  a  judgment  in  favor  of  plain- 
tiflE  entered  upon  the  report  of  a  referee. 

The  complaint  in  this  action  alleges  and  it  was  proved  that 
the  parties  intermarried  in  this  State  on  the  30th  day  of  August, 
1866,  and  from  that  time  until  shortly  before  the  commence- 
ment of  the  action  in  1880,  lived  and  cohabited  together  as  man 
and  wife.  The  husband  sued  to  have  the  marriage  contract 
declared  void  and  the  marriage  annulled  upon  the  ground  that 
at  the  time  it  took  place  a  former  husband  of  the  defendant 
was  living  and  the  marriage  with  him  was  then  in  full  force. 
The  defendant  by  answer  denied  all  the  criminatory  allega- 
tions. 

The  referee  before  whom  the  issue  was  tried  found  upon  evi- 
dence sufficient,  if  admissible,  that  in  July,  18J4,  the  defendant 
resided  in,  and  always  before  that  tims  had  been  a  resident 
of,  Toronto,  Canada  West,  but  at  that  date  was  married  in 
Lewiston,  in  this  State,  to  one  K.  and  lived  with  him  as  his 
wife  until  January,  1860,  when  she  left  him  and  returned  to 
Toronto,  where  she  continued  to  reside  until  1865,  and  he  re- 
moved from  this  State  "  to,  and  became  a  resident  of,  Cuyahoga 
county  in  the  State  of  Ohio,"  where  in  March,  1864,  and  after 
a  residence  of  more  than  one  year,  he  commenced  an  action  in 
the  Court  of  Common  Pleas  of  that  county,  "for  the  purpose 
of  obtaining  a  divorce  from  the  defendant  in  this  action,  for  the 
reason,  as  stated  in  the  petition  then  filed,  that  she  had  been 
willfully  absent  from  him  for  three  years  or  more.  That  a  copy 
of  this  petition  and  of  the  summons  issued  thereupon  were  on 
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the  24th  of  March,  1864,  sent,  by  mail,  to  the  defendant  at 
Toronto,  where  she  then  resided,  and  were  received  by  her  Boon 
after,  that  by  said  summons  she  was  required  to  answer  in  the 
action  by  the  9th  day  of  April,  1864.  That  a  notice  of  the  fil- 
ing of  the  petition,  and  of  the  purpose  thereof,  and  that  said 
petition  would  be  presented  for  hearing  at  the  May  Term  of  said 
court  of  Common  Pleas,  and  that  depositions  would  be  taken  in 
Toronto  at  a  time  and  place  mentioned,  were  duly  published 
in  a  newspaper  in  said  Cuyahoga  county.  "  That  on  the  20tli 
day  of  April,  1864,  depositions  in  said  action  were  taken  in 
pursuance  of  said  notice.  Tliat  the  defendant  was  present  when 
such  depositions  were  taken,  but  took  no  part  personally,  or 
by  counsel,  at  the  taking  of  the  same.  That  no  other  service 
of  the  process  or  proceedings  in  the  action  was  made  upon  the 
defendant  than  is  above  stated ;  and  that  such  service  so  made 
was,  according  to  the  Laws  of  the  State  of  Ohio,  a  legal  service 
upon  the  defendant,  but  that  she  never  in  any  way  appeared  in 
said  action." 

It  also  appeared  that  on  the  24th  day  of  May,  1864,  the  Ohio 
court,  upon  the  proofs,  found  the  facts  stated  in  the  petition  to 
be  true,  that  the  defendant  was  willfully  absent  from  the  peti- 
tioner without  cause,  for  more  than  three  years  anterior  to  the 
filing  of  the  petition,  and  had  at  all  times  remained  so  willfully 
absent  from  him,  and  therefore  it  was  decreed  that  the  marriage 
contract  alleged  in  petition,  and  heretofore  existing  between 
the  parties,  be  and  the  same  was  "  declared  annulled,  cancelled 
and  yoid,  and  no  longer  binding  on  the  parties,"  and  each  was 
"restored  to  the  rights  and  privileges  of  unmarried  persons." 
The  referee  further  found  that  t  lie  defendant  afterward  married 
the  plaintiff  and  lived  with  him  as  above  stated.  It  appeared 
from  uncontradicted  evidence  that  plaintiff  knew  the  person  he 
was  about  to  marry  had  been  a  wife  and  was  not  a  widow ;  that 
he  also  knew  of  the  divorce  proceeding  during  its  pendency,  and 
in  1864  was  informed  of  the  result,  but  the  referee  finds  that 
"  he  had  no  knowledge  of  the  particular  manner  or  circum . 
stances  under  which  the  divorce  was  obtained,"  and  that  when 
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the  plaintiflE  and  defendant  married,  K.  was  living  in  Ohio  and 
is  still  living  there. 

'  As  conclusions  of  law  the  learned  referee  found  that  the 
Court  "  of  Common  Pleas  of  Cuyahoga  county,  Ohio,  never  ac- 
quired jurisdiction  over  the  person  of  the  defendant  in  the  pro- 
ceeding prosecuted  in  that  court,  and  therefore  that  the  decree 
made  and  entered  in  it  was  without  jurisdiction  and  so  void  and 
of  no  eflfect."  He  directed  judgment  in  favor  of  the  plaintiff, 
declaring  his  marriage  with  the  defendant  to  be  ill^al  and  void. 

Oeorge  J.  Greenfield ,  for  appellant.  A  suit  to  dissolve  a 
marriage  is  a  proceeding  in  jpersonam  And  not  in  rem.  (People 
Y.  Baker,  76  N.  Y.  78;  Hunt  v.  Ilunty  72  id.  217.)  To  sus- 
tain a  foreign  divorce,  jurisdiction  of  the  person  of  the  defend- 
ant, not  a  resident  of  that  State,  must  be  acquired,  as  in  any 
other  action,  by  the  personal  service  of  the  summons  within 
the  territorial  jurisdiction  of  the  court,  or  by  voluntary  appear- 
ance. {Borden  v.  Mich,  15  Johns.  12;  Shumway  v.  StiU" 
man,  6  Wend.  447;  Bradehnw  v.  Heath,  13  id.  407;  Vischer 
V.  ViacheTy  12  Barb.  640;  MoGiffeH  v.  MoQiffert,  31  id.  69, 
Kerr  v,  Kei-r,  41  N.  Y.  272  ;  Hoffman  v.  Hoffman,  46  id.  30; 
Todd  V.  Kerr,  42  Barb.  317;  Jloe  v.  Moe,  2  T.  &  C.  647; 
Phelps  V.  Baker,  60  Barb.  107 ;  People  v.  Baker,  76  N.  Y. 
78.)  The  alleged  desertion  of  her  husband,  Kollmyer,  by  the 
defendant,  occurred  in  this  State,  before  Kollmyer  removed  to 
Ohio,  and  acquired  a  domicile  there.  Such  desertion  was  not 
a  valid  ground  of  divorce  in  this  State,  and  jurisdiction  was  not 
acquired  by  the  Ohio  court  {Holmes  v.  Holmes,  4  Lans. 
388;  JHoe  v.  Moe,  2  T.  &  C.  647;  3  Am.  L.  Reg.  [N. 
S.]  193.)  The  actual  notice  of  the  Ohio  suit,  and  the  pres- 
ence of  the  defendant  at  the  taking  of  testimony  in  Toronto, 
did  not  confer  jurisdiction  on  the  Ohio  court.  {Shepard  v. 
Wright,  60  How.  512;  Holmes  v.  Holmes,  4  Lans.  388 ;  Dunn 
V.  Dunn,  4  Paige,  425 ;  Shetzler  v.  Shetzler,  2  Ed.  Ch.  584 ; 
Fenton  v.  Oarlick,  8  Johns.  94 ;  Phelps  v.  Baker,  60  Barb. 
107 ;  Jones  v.  Jones,  36  Hun,  414 ;  Ewer  v.  Coffin,  1  Gush.  23 ; 
Whart  Confl.  of  Law,  §  649  ;  Confl.  of  Law  affecting  marriage 
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and  divorce  bj  Judge  Eedfibxd,  3  Am.  L.  Reg.  (N.  S.)  210 ; 
Irby  V.  WiUon^  1  Dev.  and  Bat.  Eq.  568 ;  Prosser  v.  Warner^ 
47  Vt.  667;  Reed  v.  Reed,  52  Mich.  117;  Wetkerle  v. 
Weiherbej  20  Wis.  499 ;  Lyon  v.  Zijon,  2  Gray,  367 ;  Gamer 
V.  Gamer,  56  Md.  127;  Pennoyer  v.  Jfef,  95  U.  S.  714; 
Prioj  V.  Hickok,  89  Vt.  292;  Bischoff  v.  TTi^^m,  9  Wall. 
812;  Ilower  v.  Parker,  3  Mason,  251 ;  ^«eZ  v.  ^W^,  62 
Penn,  308;  Hart  v.  Samson,  110  U.  S.  151;  Penn  v.  ^ay- 
-M^ar^,  14  Ohio  St.,  302 ;  Williams  v.  WUton,  2S  id.  451.)  Mere 
acquiescence  in  a  void  deci-ee  does  not  render  it  binding  on  the 
defendant.  {Holmes  v.  Hdt/mes,  4  Lans.  388 ;  Todd  v.  Kerr, 
42  Barb.  817 ;  Jones  v.  Jones,  36  Hun,  414.)  Even  if  the 
Canada  law  should  come  in  question,  it  cannot,  in  the  absence 
of  evidence,  be  presumed  that  it  is  contrary  to  the  law  of  this 
State  or  the  principles  of  natural  justice.  {SAepard  v. 
Wright,  60  How.  512.)  The  defendant  was  not  subject  to  the 
jurisdiction  of  the  Ohio  court.  {Mdlen  v.  MeUen,  10  Abb. 
N.  O.  331,  333;  Hunt  v.  Hunt,  72  N.  Y.  243;  Cheevef*  v. 
Wilson,  9  Wall.  108 ;  Story's  Confl.  of  Laws  (8th  ed.),  311 ; 
Dutcher  v.  Dutcher,  39  Wis.  051 ;  Schonwald  v.  Schonwald, 
2  Jones  Eq.  (N.  0.)  367 ;.  Colvin  v.  Reed,  55  Penn.  St.  375  ; 
Reel  V.  Elder,  62  id.  308;  Irhy  v.  Wilson,  1  Dev.  and 
Bat.  Eq.  (N.  0.)  568 ;  Briggs  v.  Briggs,  L.  R,  5  P.  D.  163 ; 
Harvey  v.  Famie,  6  id.  35  ;  Pitt  v.  PiU,  4  Maeq.  640.)  The 
plaintiff  has  a  standing  in  court,  and  is  not  estopped  by 
reason  of  his  knowledge  of  the  divorce  decree.  {Kinnier  v. 
Kinnier,  45  N.  Y.  543;  Singer  v.  Singer,^!  Barb.  139; 
WUmon  V.  Flack,  96  N.  Y.  520 ;  Thorp  v.  Thorp,  90  N.  Y. 
602 ;  Smith  v.  Smith,  79  Mass.  210 ;  Hdm^es  v.  Holmes,  4 
Lans.  392 ;  Todd  v.  Kerr,  42  Barb.  317 ;  Oollvns  v.  CoUins, 
80  N.  Y.  1 ;  Mann  v.  Ji/ann,  75  id.  614.) 

DeLancey  Crittenden  for  respondent.  As  a  basis  for  relief 
the  plaintiff  in  an  action  to  annul  a  marriage,  upon  the  ground 
that  the  former  husband  was  living,  must  establish  the  fact  that 
the  former  marriage  was  in  force  at  the  time  of  the  commence- 
ment of  his  action.    (Code  of  Civ.  Pro.,  §  1743  ;  Roberts  v.  <?. 
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cJ&  Z.  0.  li.  li.  Co.,  3i  Hun,  324 ;  Moore  v.  Jlegefitan,  92  N.  Y. 
521.)  The  court  in  Ohio,  or  in  this  State,  were  Kollmyer  to 
seek  relief,  would  not  permit  hiin  to  question  that  divorce. 
(Kifinier  v.  Kinnierj  45  N.  Y.  535;  Nichols  v.  NichoU^ 
25  N.  J.  Eq.  60 ;  Elliott  v.  WoUfrom,  6  So.  Law  Rev.  [N. 
S.]  618.)  Were  Kollmyer  to  die  during  the  defendant's 
life,  the  courts  would  not  listen  to  a  claim  that  she  held  the 
status  of  widowhood.  (  WhitseU  v.  MiUs^  6  Ind.  22t) ;  Claim 
of  Burr,  11  Opin.  Att'y-Gen'l,  1  ;  William's  Appeal,  92  Penn. 
St.  69  ;  In  re  Ensign,  33  Alb.  L.  J.  262  ;  Moore  v.  Hegeman, 
02  N.  Y.  522 ;  Roth  v.  Both,  104  111.  48.)  Upon  the  granting 
of  the  decree  respondent  had  no  former  husband  living,  and  at 
the  time  of  her  marriage  in  this  State  she  was  not  a  wife 
of  her  former  husband,  for  dosver  or  distribution,  in  his 
real  or  personal  property.  (2  Bish.  on  Mar.  and  Div.  §  705  ; 
2  id.  [6th  ed],  §§165,  166,  167:  People  v.  Baker,  76 
N.  Y.  78.)  Full  jnrisdiclion  in  the  Ohio  court  was  conferred 
over  both  parties  to  that  action.  {Hunt  v.  Hunt,  72  N.  Y. 
242 ;  Kinnier  v.  Kinnier,  45  id.  540  ;  Lange  v.  Benedict,  73 
id.  26 ;  Pennoyer  v.  Neff,  95  U.  S.  727 ;  WiUiams  v.  Arm- 
royd,  7  Cranch,  423 ;  Whar.  Confl.  of  Laws,  §§  236,  237.) 
Respondent  had  no  election  to  treat  "  at  her  pleasure "  the 
judicial  decree,  as  legal  or  illegal,  as  her  feelings  or  interests 
should  dictate.  Status  of  the  parties  was  controlled  by  the 
law  of  the  Nation  or  State  in  which  the  domicile  had  been 
gained.  {PeopU  v.  N.  Y.  C.  <&  IL  B.  B.  B.  Co.,  74  N.  Y. 
304 ;  Thornton  v.  IF.  By.  Co.,  81  id.  467 ;  Powers  v.  Bene- 
diet,  88  id.  609.)  Full  faith  is  to  be  given  the  decree  and 
judicial  proceedings  of  the  State  of  Ohio  in  the  action  between 
the  parties  to  such  former  marriage,  wherein  the  defendant 
was  respondent  and  upon  which  not  only  she  but  the  plaintiff 
in  that  action  and  the  appellant  here  have  each  and  all  relied, 
given  full  faith  and  credit  and  acted.  (Swan  &  Critch.  Stat, 
of  Ohio,  1  R.  S.,  chap.  37,  509,  510,  511,  §§  1,  3,  4,  5,  6,  8, 15 ; 
note  2,  §  3,  511.)  That  State  had  supreme  and  unlimited  con- 
trol over  the  status  of  its  citizen,  and  the  marital  relation,  as  it 
affects  the  citizen,   forms  part  of  his  status.     {Strader  v. 
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Graham,  10  How.  [U.  S.]  82 ;  Pennayer  v.  Neff,  95  U.  S. 
714;  Oheeoer  v.  WUaon,  9  Wall.  108.)  To  banish  the  idea  of 
secrecy  and  fraud,  notice  of  sonfie  character  is  required.  {People 
V.  T.  H.  Car  Co.^  87  N.  Y.  140.)  Abstruse  definition  is  not 
required  as  to  what  constitutes  "  actual  notice,"  respondent's 
receipt  of  the  process  having  been  a  fact,  and  actual  notice 
given  to  and  served  upon  her,  she  being  the  sole  defendant 
and  the  only  person  to  be  affected  by  it.  (  WiUiamson  v. 
Brown,  15  N.  T.  354 ;  ParJcer  Mills  v.  Jacot,  8  Bosw.  175.) 
The  respondent's  status  and  matrimonial  relation  pendente  lite 
and  upon  the  entry  of  the  decree  dissolving  her  marriage  was 
not  that  of  a  citizen  of  the  State  of  New  York,  nor  was  it 
sought  to  affect  the  rem  there.  {Ennie  v.  Smith,  14  How. 
[U.  S.]  400  ;  lioth  v.  Poth,  104  111.  46  ;  ffunt  v.  Bunt,  72  N. 
Y.  217  ;  Kinnier  v.  Kinnier,  45  id.  635 ;  WiUiama  v.  Armr- 
royd,  7  Cranch,  423 ;  Poth  v.  Ehiaan,  104  111.  35 ;  Stcfry's 
Confl.  of  Laws,  §^  223-4,  228,  230 ;  Whar.  Confl.  of  Laws, 
§  211 ;  Bish.  on  Mar.  &  Div.  [5th  rev,  ed.]  113,  113a,  162, 
164.)  All  the  matters  involved  in  the  Ohio  action  are  res 
adjudicata.  {Ramp  v.  Kamp,  59  N.  Y.  215.)  This  marriage 
of  respondent  and  appellant  is  neither  contra  honos  mores,  nor 
in  any  manner  void  at  law  or  upon  application  of  equities  or 
good  conscience.  {Singer  v.  Singer,  41  Barb.  139 ;  Nichols 
V.  Nichols,  25  N.  J.  Eq.  60.)  By  reason  of  his  laches  creating 
estoppel,  the  conclusive  judgment  dissolving  the  former  mar- 
ri%e,  unaffected  by  any  act  of  either  party  to  that  action, 
plaintiff  cannot  recover.  {Kinnier  v.  Kinnier,  45  N.  Y.  535 ; 
Simmons  v.  Simmons,  37  Hun,  551 ;  Hynes  v.  McDermott,  91 
N.  Y.  451 ;  20  Weekly  Dig.  522.) 

Per  Curiam,  We  think  the  case  of  People  v.  Baker  (76  N. 
Y.  7S),  is  conclusive  on  the  question  brought  up  by  this  appeal, 
viz. :  Whether  the  court  in  the  State  of  Ohio  had  jurisdiction 
to  try  the  issue  raised  by  the  petition  of  K.,  as  between  him  and 
his  wife,  she  then  being  a  non-resident  of  Ohio,  and  never  a 
resident  of  that  State,  nor  at  any  time  there  served  with  pro- 
cess of  the  court.    There  are  some  differences  in  the  detail  of 
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the  circumstances  of  the  two  cases,  but  wo  think  not  enough 
to  lead  to  any  change  in  the  result,  nor  sufficient  to  require  a 
reconsideration  of  the  law  aflEecting  it.  The  Baker  Case  was 
of  great  importance,  involving,  as  it  did,  the  liberty  of  a  citizen ; 
it  was  most  fully  argued,  and  we  do  not  perceive  that  the  dis- 
cussion in  the  case  at  bar  has  developed  any  new  principle,  or 
brought  to  light  any  authority  which  was  not  then  weighed  by 
us.  We  do  not  think  the  question  can  be  more  fully  investi- 
gated. Concerning  the  result  there  was,  it  is  true,  a  dissent 
by  the  late  learned  chief  judge,  and  the  opinion  recognized 
the  fact  that  in  other  States,  judgments  contrary  to  the  author- 
ities followed  in  this  State  liad  been  rendered.  This  conflict 
of  opinion,  however  much  to  be  regretted,  continues,  and  it 
yet  remains  for  some  ultimate  authority  to  relieve  the  point 
iroxti  the  difficulties  now  attending  it,  and  determine  the  civil 
rights  of  parties  whose  relations,  as  legally  defined  by  differ- 
ent State  tribunals,  are  liable  to  bo  regarded  on  one  side  of  the 
State  line  as  matrimonial,  and  on  the  other  side  as  meretrici- 
ous. Adhering,  however,  to  the  rule  established  in  this  State, 
a  majority  of  the  court  are  of  opinion  that  the  order  appealed 
from  should  be  reversed  and  the  judgment  of  the  Special  Term 
affirmed,  but  without  costs. 

Danforth,  J.  (dissenting).  The  jurisdiction  of  the  Supreme 
Court  to  grant  the  relief  sought  for  in  this  action  is  purely 
statutory  (Code,  §  1745),  and  depends  upon  the  existence  of 
two  facts  there  stated,  and  in  substance  repeated  in  the  com- 
plaint. First.  That  the  former  husband  was  living  at  the  time 
of  the  marriage  in  question ;  and  second^  that  the  marriage 
between  that  former  husband  and  the  defendant  was  then  in 
force.  As  to  the  first  there  is,  upon  the  evidence,  no  dispute. 
The  controversy  is  over  the  second,  and  is  to  be  determined  as 
effect  is  given  or  denied  to  the  judgment  rendered  by  the  Ohio 
court.  In  Kinnier  v.  Kinnier  (45  N.  Y.  635),  full  effect  was 
given  to  a  judgment  of  divorce  granted  by  a  sister  State, 
although  for  a  cause  not  deemed  sufficient  in  this  State,  while 
in  People  v.  Baker  (76  N.  Y.  82),  it  did  not  avail  the  defend- 
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ant  who  set  it  up.  In  the  Kmnier  Case  the  plaintiflE  was  the 
second  husband  and  unsuccessfully  invoked  the  judgment  of 
the  courts  of  this  State  to  annul  his  marriage.  There  both 
parties  to  the  divorce  proceedings  were  in  the  State  when  they 
were  had,  and  parties  to  the  suit.  In  the  Baker  Case  the  de- 
fendant was  served  with  process  by  publication  only,  and  his 
second  marriage  was  held  to  be  bigamous.  The  present  suit 
was  commenced  soon  after  the  determination  of  "the  Baker 
Cas6j  and  as  stated  on  the  argument,  was  suggested  by  it.  The 
learned  counsel  for  the  appellant  now  relies  upon  it  as  furnish- 
ing a  decisive  answer  to  the  decibion  of  the  court  below. 

The  judgment  in  Baker^s  Case  (76  N.  Y.  78)  was  in  assumed 
compliance  with  the  rule  theretofore  uniformly  laid  down  by 
the  courts  of  this  State,  and  is  to  be  followed  as  a  precedent 
in  similar  cases,  but  it  should  be  taken  in  connection  with  the 
facts  which  seemed  to  warrant  it,  and  so  taking  it,  I  feel  at 
liberty  to  dissent  from  the  conclusion  of  the  majority  of  the 
court  in  the  one  at  bar,  and  more  readily  because  a  limitation 
to  the  doctrine  appears  to  have  been  in  the  mind  of  the  court 
in  that  instance. 

'  In  the  language  of  the  learned  judge,  whose  opinion  declared 
the  views  of  his  brethren,  "  it  presents  this  question  :  Can  a 
court,  in  another  State,  adjudge  to  be  dissolved  and  at  an  end, 
the  matrimonial  relation  of  a  citizei\  of  .this  State,  domiciled 
and  actually  abiding  here  throughout  the  pendency  of  the 
judicial  proceedings  there,  without  a  voluntary  appearance  by 
him  therein,  and  with  no  actual  notice  to  him  thereof,  and 
without  personal  service  of  process  on  him  in  his  State. 

"  We  assume,  in  putting  this  proposition,"  says  the  learned 
judge,  '*■  that  the  defendant  in  error  was  in  the  situation  therein 
stated."  "  We  think,"  he  adds,  "  that  it  may  properly  be  thus 
assumed ; "  and  that  importance  was  attached  to  this  assumed 
situation  of  Baker,  is  apparent,  not  only  from  the  care  taken  in 
stating  the  proposition,  but  by  the  argument  by  which  it  is 
sustained  in  the  face  of  some  evidence  to  the  contrary.  It 
appears,  then,  in  the  Baker  Case^  firsts  that  the  person  whose 
rights  the  court  in  Ohio  sought  to  affect  is  not  only  character- 
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ized  as  being  at  the  time  a  citizen  of  this  State,  but  as  one 
actually  abifiing  here  during  the  judicial  proceedings  which 
were  aimed  at  him.  In  the  CAse  at  bar,  the  defendant  in  the 
divorce  suit  was  neither  domiciled  nor  a  resident  in  this 
State,  nor  was  she  within  its  borders  during  the  pendency 
of  the  proceedings  therein.  She  was  either  domiciled  in 
Ohio,  because  her  husband's  domicile  was  there,  or  she  was 
domiciled  in  Canada,  to  which  place  she  went,  and  where  she 
resided.  The  latter  place,  it  is  said,  was  her  domicile  of  choice. 
Assuming  that  to  be  so,  that  her  husband's  domicile  was  in 
Ohio,  and  her  own  in  Canada,  the  question  is  whether  the  pro- 
ceedings instituted  by  him  were  valid  by  the  laws  of  those  two 
places.  Valid  by  the  laws  of  Ohio  they  are  conceded  to  have 
been,  and  there  is  no  finding  or  evidence  that  they  were  not 
valid,  also,  by  the  Jaws  of  Canada.  Second,  In  the  next  place 
there  was  in  the  Baher  Case  no  notice  of  the  proceedings  save 
by  publication.  It  is  clearly  implied  in  the  proposition  I  have 
quoted,  that  if,  first,  the  defendant  had  voluntarily  appeared  in 
the  divorce  suit ;  or,  second^  been  personally  served  with  process 
in  the  State  where  it  was  pending ;  or,  thirds  had  actual  notice 
of  the  suit,  a  diflEerent  conclusion  would  have  been  warranted, 
and  effect  given  to  the  judgment  of  the  Ohio  court. 

The  whole  argument  of  the  learned  judge  was  to  show  that 
the  admission  of  the  judgment  of  a  court  of  a  sister  State,  to 
credit  and  effect  in  another,  was  subject  to  limitations,  and  that 
it  could  be  received  only  when  it  did  not  violate  those  princi- 
ples which  morality,  or  its  standard  of  public  policy,  or  muni- 
.  cipal  regulations  require  to  be  specially  observed  in  the  State 
in  which  the  party  relying  on  the  foreign  judgment  had 
chosen  to  introduce  it.  "  There  is  no  principle  of  comity,"  he 
says,  "  which  demands  more,"  and  so  the  ultimate  question  is 
treated  by  him  as  one  of  expediency,  but  requiring  neverthe- 
less the  rule  of  the  foreign  law  to  be  adopted,  "  Quatenus  sine 
prejudicio  indulgenter  fieri  potest  It  was  not  intended  to 
deny  the  well-settled  rule  that  where  judgment  has  gone 
against  a  party  in  the  State  of  his  residence,  or  where  not  be- 
ing a  resident  he  has  voluntarily  appeared  in  the  action,  or 
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where  ho  has  been  served  with  process  within  the  State  where 
the  action  is  pending,  and  so  has  been  brought  under  the  au- 
thority of  its  courts,  then  under  the  provisions  of  the  Consti- 
tution (Art.  4,  §  1)  and  the  act  of  Congress  (U.  S.  E.  S., 
§  905),  the  judgment  is  of  the  same  force  and  validity  in  other 
States  as  in  the  one  where  it  was  rendered.  But  wliero  the 
jurisdiction  of  the  court  rests  only  on  the  faqt  that  the  moving 
party  had  his  domicile  within  such  jurisdiction,  its  claim  to 
recognition  in  other  States  rests  on  the  ground  of  comity,  and 
this  cannot  prevail  where  the  judgment  sought  to  be  accredited 
has  been  rendered  without  giving  the  party  to  be  affected  an 
opportunity  to  be  heard.  But  as  I  understand  the  Baker  Cdse^ 
it  concedes  that  this  rule  does  not  inexorably  require  either 
service  of  process  or  voluntary  appearance,  but  may  be  satis- 
fied when  the  party  has  in  any  way  been  given  an  opportu- 
nity of  being  heard  before  judgment,  or  in  the  language  of  the 
third  condition  of  the  question  stated  {supra)  in  the  Baker 
Caae^  has  had  "  actual  notice"  of  the  judicial  proceedings. 

In  Doughty  v.  Doughty  (N.  J.  Eq.  Hep.,  12  C.  E.  Gr.  315 ;  1 
Stew.  581,582),  the  court  treat  the  question  of  jurisdiction  in  a 
divorce  suit,  arising  out  of  the  status  and  domicile  of  one  of  the 
parties,  in  the  same  spirit  in  which  it  is  treated  in  Baker* s 
Case  {suprd)^  and  cite  the  New  York  authorities,  but  the  court 
say :  '*  A  judgment  of  divorce,  proceeding  from  a  jurisdiction 
founded  on  domicile,  would  not  contravene  essential  rules  of 
natural  justice  if  actual  notice  to  appear  had  been  served  on 
the  defendant  residing  abroad.  It  is  true  that  a  notice  so  served 
on  a  litigant,  out  of  the  jurisdiction  in  which  a  suit  is  pending, 
may  add  nothing  to  the  judicial  right  to  take  cognizance  over 
the  cause,  but,  nevertheless,  it  may  impart  a  quality  to  the  re- 
sulting judgment  that  will  servo  as  a  credential  to  it  in  a  foreign 
jurisdiction,"  and  refuse  to  accept  the  one  then  in  question  for 
reasons  like  those  given  in  Baker^s  Gase^  saying :  "  the  resi- 
dence of  the  defendant  to  it  was  known ;  she  was  not  summoned ; 
she  did  not  appear,  and  she  was  not  served  with  process,  nor 
was  notice  given  to  her."  Indeed  as  the  object  of  all  service 
is  to  give  notice  to  the  party  on  whom  it  is  made,  that  he  may  be 
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aware  of,  and  may  resist  the  relief  sought  against  him ;  when 
that  is  substantially  done,  so  that  the  court  may  feel  confident 
that  service  has  reached  him,  it  would  seem  that  everything  has 
been  done  that  is  required. 

Tliis  is  said  in  Oibbs  v.  Ins.  Co.  (63  N.  T,  114,  127),  and 
is  repeated  in  Pope's  Case  (87  N.  Y.  137,  140)  with  the  ad- 
dition, that  any  service  which  reasonably  accomplishes  that  end 
answers  the  requirements  of  natural  justice  and  fundamental 
law.  Indeed  it  is  difficult  to  see  how  it  could  be  otherwise. 
We  hold  it  enough  within  the  strictest  rule  to  serve  process  upon 
a  defendant,  although  he  is  in  transit  —  passing  through  the 
State,  neither  abiding  here,  nor  having  any  intention  to  remain. 
Of  what  less  real  and  substantial  efficacy  for  all  beneficial  pur- 
poses is  the  actual  delivery  of  the  paper  outside  the  limits  of  the 
State  ?  So,  as  against  a  domiciled  citizen  of  a  State,  a  judg- 
ment rendered  upon  such  substituted  service  is  by  the  law  of 
the  State  permitted,  although  he  is  in  fact  absent.  And  it  is 
valid  and  binding  upon  him,  though  he  is  actually  abiding  in 
another  State,  and  has  neither  appeared  in  the  suit,  nor  had 
actual  notice  of  it.  His  absence,  whether  temporary  or  pro- 
longed, makes  no  difference.  {Hunt  v.  Jlunty  72  N.  T.  217.) 
The  same  principle  of  comity  is  applied  in  favor  of  one  claim- 
ing title  under  a  foreign  law,  as  In  re  Waite  (99  N.  Y.  433), 
where  after  a  most  exhaustive  and  elaborate  examination  of 
authorities  it  was  decided  upon  those  and  upon  principle,  that 
while  the  statutes  of  foreign  States  have  no  force  or  effect 
within  this  State,  and  hence  the  statutory  title  of  foreign  as- 
signees in  bankruptcy  can  have  no  recognition  by  virtue  merely 
of  its  origin,  yet,  that  the  comity  of  nations  permits  a  certain 
effect  to  be  given  to  titles  so  derived,  when  it  can  be  allowed 
without  injustice  to  our  own  citizens.  So  in  many  other  in- 
stances effect  is  given  by  way  of  comity  to  the  laws  of  other 
States,  as  in  recognizing  an  administrator  or  guardian  ap- 
pointed under  another  jurisdiction.  He  may  not  act  de  jure^ 
but  it  does  not  follow  that  his  claim  to  property  or  to  the  care 
of  a  minor  is  to  be  denied. 

In  the  case  at  bar  it  was  shown  that  the  process  from  the 
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Ohio  court  was  actually  delivered  to  the  defendant  and  re- 
ceived by  her,  and  moreover  that  she  was  personally  present  at 
the  taking  of  depositions  in  the  case  on  the  part  of  the  plaintiff, 
going  thither,  the  proof  is,  "  because  she  had  been  notified." 
Now  although  it  may  be  said  that,  within  the  strict  rules  of  law, 
she  was  not  made  a  party  to  the  adjudication,  it  cannot  be 
doubted  that  under  the  argument  in  the  Baker  Gase^  and  the 
authorities  to  which  I  have  referred,  the  defendant  had  all  the 
notice  which  reason  and  natural  justice  requires  should  be  given 
and  that  by  it  all  danger  of  imposition  upon  the  party  or  the 
court  was  excluded. 

Third.  In  another  respect,  although  of  much  less  impor- 
tance, there  is  another  difference  to  be  noted  in  the  relation  of 
the  two  cases  to  our  law.  At  the  time  of  the  decision  of  the 
Baker  Caee  (January  21,  1879),  an  order  for  service  by  pub- 
lication, or  without  the  State,  in  a  divorce  case,  could  only  be 
had  "  where  the  defendant  is  a  resident  of  the  State  "  (Code  of 
Civil  Proc,  §  438,  subd.4),  and  to  that  fact  reference  was  made 
in  the  opinion ;  but  those  words  were  by  a  subsequent  amend- 
ment (Laws  of  1879,  chap.  542)  stricken  out  and  the  law  re- 
stored to  its  original  condition,  so  that  now  judgment  in  this 
State  may  be  rendered  against  a  non-resident  defendant  in  a 
matrimonial  action,  either  for  a  separation,  a  divorce  absolute, 
or  an  annulment  of  a  marriage,  upon  service  of  the  process 
upon  him  or  her  outside  of  the  State,  or  by  publication. 

It  is  apparent,  therefore,  that  the  subject  was  before  the  legis- 
lature for  deliberate  examination,  and  their  conclusion  will  not 
permit  us. to  say  that  public  policy  is  opposed  to  such  proceed- 
ings as  those  in  Ohio,  now  under  review,  for  it  authorizes  the 
doing  in  this  State  of  the  same  thing,  in  the  same  manner  and 
with  the  same  object.  Moreover,  as  if  to  remove  any  inequal- 
ity in  applying  it,  and  relieve  the  married  woman  from  the 
traction  of  that  legal  fiction  by  which  she  is  supposed  to  follow 
and  be  with  thQ  husband,  although,  in  fact,  separated  by  inter- 
vening continents,  it  provides  that  if  she  dwells  within  the 
State  when  she  commences  an  action  for  divorce  or  for  sepa- 
ration, she  is  deemed  a  resident  thereof,  although  her  husband 
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resides  elsewhere  (§  1768).  It  also  directs  judgment  when 
default  occurs  in  appearing  or  pleading,  whether  the  summons 
and  complaint  has  been  personally  served  in  the  State,  or 
whether  service  has  been  made  by  publication,  and  this  is  so 
whetiier  the  action  is  to  annul  the  marriage,  or  for  a  divorce, 
or  a  separation.     (§  1774.) 

The  law  of  procedure  under  which  the  Ohio  court  acted 
was  precisely  like  our  own,  and  I  can  find  no  circumstances  in 
the  case  which  require  us  to  depart  from  the  rules  of  comity, 
which  exact  consideration  for  the  laws  and  judicial  proceedings 
of  other  States,  and  on  which  we  depend  for  respect  to  our 
own.  I  have  so  far  looked  at  the  case  from  the  appellant's 
stand-point,  and  treated  the  rights  of  the  respondent  as  if 
she  had  made  herself  in  Canada  a  domicile  separate  from 
that  of  her  husband.  Even  in  that  view,  the  learned  court 
below  committed  no  error  in  holding  that  there  was  no  sub- 
stantial ground  upon  which  the  plaintiflE  could  invoke  its  inter- 
ference, and  that  the  case  was  not  one  which  required  the 
marriage  between  these  parties  to  bo  annulled.  But  another, 
and  I  think  correct  statement,  of  the  respondent's  position,  per- 
mits us  to  say  that  her  domicile  was,  at  the  time  of  the  divorce 
proceedings,  with  her  husband  in  the  State  of  Ohio,  and  in 
that  respect  also  the  case  diflEers  from  the  Baker  Cdse. 

Except  as  altered  by  statute,  the  rule  of  the  common  law, 
which  identifies  the  married  woman  with  her  husband,  is  ad- 
hered to  by  the  courts  of  this  State,  and  upon  the  question 
now  before  us,  its  decisions  require  us  to  hold  that  the  dom- 
icile of  the  husband  h  prima  facie  that  of  the  wife,  not  only 
because  the  home  of  one  is  the  home  of  the  other,  but  because 
it  is  her  duty  to  go  witli  him  where  he  goes,  and  dwell  with 
him  where  he  dwells.  Indeed  under  the  maxim  referred  to  it 
could  not  be  otherwise.  One  in  person,  a^d  that  person  the 
husband,  the  common  law  by  no  fiction  could  give  her  a  sep- 
arate domicile,  nor  even  admit  of  its  possibility.  Therefore  in 
Baker^a  Caae^  the  wife,  plaintiflE  in  the  divorce  proceedings,  in 
theory  of  law  had  her  domicile  with  her  husband,  and  thus 
both  were  residents  and  citizens  of  this  State.     In  the  case 


1885,]  O'Dka  v.  O'Dka.  37 

DiBsenting  opinion,  per  Danforth,  J. 

before  us,  the  husband  was  a  legal  citizen  of  Ohio,  and  the  de- 
fendant's domicile,  by  virtue  of  the  same  theory,  also  in  that 
State. 

But  in  Hunt  v.  ITunt  {supra)  it  is  said  that  "  from  necessity, 
she  may  in  certain  cases  have  a  domicile  in  another  jurisdic- 
tion than  that  of  her  husband,  as  wlien  they  are  living  apart 
under  a  judicial  decree  of  separation,  or  when  the  conduct  of 
the  husband  lias  been  such  as  to  entitle  the  wife  to  an  absolute 
or  limited  divorce,"  and  so  the  reason  of  the  rule  weakens  in 
power  when  in  extreme  cases  the  conduct  of  the  liusband  has 
been  such  as  to  make  it  proper  for  the  wife  to  seek  relief  from 
her  obligation  to  have  the  same  home  and  interest  with  him, 
and  altogether  ceases  when  a  judicial  decree  has  separated  and 
adjudged  them  to  live  apart.  These  exceptions  are  justified,  the 
first  upon  the  ground  that  otherwise  "  the  husband  might  con- 
stantly change  his  domicile,  and  drawing  that  of  his  wife  after 
his,  prevent  her  finding  a  court  having  that  jurisdiction  of 
person  which  would  enable  her  to  try  her  suit  for  redress  and 
relief. 

"  It  is  evident,"  says  the  learned  judge,  "  that  this  reason," 
by  which  I  understand  him  to  mean  the  reason  of  the  rvle^ 
viz. :  the  theoretic  identity  of  person  and  of  interest  between 
the  husband  and  the  wife  in  the  eye  of  the  law,  "  will  also 
operate  in  favor  of  the  husband,  so  that  where  he  has  ground 
for  a  suit  by  reason  of  the  misconduct  of  the  wife,  shp  may  not 
so  often  change  her  domicile  as  to  bafile  him  in  his  pursuit  of 
a  remedy."  Now  in  the  case  before  us  no  ground  can  be 
found,  upon  which  either  exception  can  be  placed.  By  delib- 
erate stipulation  in  this  case,  it  is  conceded  that  defendant  in 
the  Ohio  suit — that  is  the  wife,  left  her  husband,  the  plaintiff 
in  that  suit.  No  fault  or  error  in  behavior,  or  bad  treatment 
on  his  part  is  suggested.  On  the  contrary,  the  record 'shows 
that  at  the  time  of  the  commencement  of  the  suit  m  December, 
1864,  she  had  been  willfully  absent  from  him  for  more  than 
three  years ;  that  he  had  applied  to  her  to  live  with  him,  and 
she  had  refused  to  do  so  ;  that  always  while  they  lived  together, 
he  had  provided  well  for  her  and  treated  her  properly. 
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The  referee  also  finds  that  she  left  her  husband.  He  did  not 
go  to  Ohio  to  evade  the  law,  nor  to  procure  a  divorce,  nor  to 
draw  her  from  a  friendly  jurisdiction.  She  left  him.  He  went 
to  Ohio  in  good  faith  to  reside  and  acquire  a  domicile,  and  he 
has  since  resided  there,  now  nearly  twenty  years.  So  far  as 
appears  he  was  without  fault,  and  the  removal  of  his  wife  en- 
tirely without  cause,  and  willful.  Upon  what  ground  then  has 
she  acquired  a  separate  domicile  ? 

The  chief  case  cited  by  the  appellant  is  Borden  v.  JB^itch 
(15  Johns.  121),  which  is  relied  upon  as  "  an  express  decision, 
to  the  effect  that  the  acquisition  of  a  new  domicile  by  the 
husband  does  not  draw  the  wife  into  the  same  jurisdiction." 
It  furnishes  no  exception  to  the  rule  laid  down  in  Hunt  v. 
Hunt  {supra).  Fitch  and  his  wife  were  inhabitants  of,  and 
domiciled  in  Connecticut ;  they  lived  together  there  until  Octo- 
ber, 1808,  when  upon  her  application  and  notice,  and  after  ap- 
pearance, and  contest  by  him,  the  general  assembly  of  that 
State,  for  abundant  cause,  decreed  a  separation  at  her  pleasure, 
with,  to  her,  "  the  privileges  of  a  fetne  aole^'*  and  alimony 
to  be  paid  by  him  annually.  At  all  times  after  she  continued 
to  reside  there,  but  in  1813,  upon  an  allegation  that  she  had 
willfully  deserted  him,  ho  obtained,  in  Vermont,  a  decree  of 
divorce.  He  afterward  married  in  this  State,  and  was  shortly 
after  sued  by  the  second  wife'^s  mother  for  debauching  her 
daughter.  He  relied  upon  the  Vermont  divorce,  but  without 
success,  the  court  holding  that  the  act  of  the  legislature  of  Con- 
necticut should  be  deemed  a  divorce  a  menaa  et  thoro^  and  in- 
volved a  legal  separation,  and  so  the  case  was  brought  within 
the  first  exception  I  have  referred  to,  viz. :  a  separation  by 
judicial  decree,  or  what  is  of  equal  or  greater  effect,  a  legisla- 
tive enactment. 

I  do  not  think  it  necessary  to  inquire  how  the  case  wo  aid 
stand  if  the  husband  had  deserted  his  wife ;  such  a  case  is  not 
before  us.  Until  we  are  prepared  to  give  up  the  common-law 
rule  as  respects  the  relation  and  unity  of  man  and  wife,  we 
cannot  hold  that  the  wife  at  her  pleasure,  and  without  cause, 
may  establish  a  separate  residence  or  a  domicile  beyond  the 
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man's  control.  It  may  be  conceded  that  a  judgment,  obtained 
as  was  the  one  we  have  considered,  would  be  of  no  effect  as 
against  the  person,  nor  as  one  in  rem^  except  as  it  was  enforced 
or  took  effect  within  the  State,  but  it  cannot  be  doubted  that 
the  courts  of  Ohio  had  jurisdiction  over  the  plaintiff  K.  and 
over  the  subject-matter  of  the  suit  there  instituted  by  him. 
The  judgment  had  force  within  that  State,  not  only  as  to  him, 
but  the  defendant  should  she  go  therein.  No  marital  right 
could  be  claimed  by  her.  Moreover  by  marriage  a  status  is 
acquired  which  implies  not  only  membership  in  a  family,  with 
certain  rights,  but  a  relationship  in  which  the  State  is  inter- 
ested, and  which  therefore  is  subject  to  its  control.  And  how- 
ever regarded  it  is  apparent  that  a  judgment  in  the  rendering 
of  which  the  court  exercised  such  jurisdiction  as  it  did  in  this 
case,  must  have  a  very  different  influence  from  one  of  any 
other  character.  The  distinction  is  conceded  in  the  cases  before 
referred  to  {Ilunt  v.  Hunt;  People  y.  BaJcer^  supra)^  and 
distinctly  declared  in  Pennoyer  v.  Neff  (95  TJ.  S.  Rep.  714.), 
where  the  effect  of  judgments  obtained  without  personal  ser- 
vice of  process,  in  actions  against  the  person,  or  property,  or  to 
establish  a  status,  is  considered.  In  the  first,  it  is  said  to  avail 
nothing ;  in  the  second,  to  be  good  against  property  within  the 
State  whose  courts  render  it,  but  not  out  of  it ;  in  the  last,  to 
determine  the  status  or  condition  of  the  resident  by  dissolving 
the  marriage  tie,  and  therefore  necessarily  precludes  the  other 
party  from  asserting,  or  any  court  in  any  State  from  holding 
that  the  marriage  so  dissolved  exists  or  is  in  force. 

It  follows,  I  think,  that  the  true  and  safe  rule  ia  as  stated  by 
Cooley  (Const.  Lim.  400),  that  the  actual  hona  fide  residence 
of  either  husband  or  wife  within  a  State  will  give  to  that 
State  authority  to  determine  the  status  of  such  party,  and  to 
pass  upon  any  questions  affecting  his  or  her  continuance  in  the 
marriage  relation,  and  that  the  courts  of  that  State,  authorized 
by  its  legislature  to  take  cognizance  of  the  subject,  may  law- 
fully pass  upon  such  questions  and  annul  the  marriage  for  any 
cause  allowed  by  the  local  law,  that  jurisdiction  over  the  op- 
posite party  may  be  acquired  in  such  manner  as  the  legislature 
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may  direct,  and  whether  by  service  in,  or  notice  out  of  the 
'State,  or  by  publication,  is  sufficient  to  justify  a  decree  chang- 
ing the  status  of  the  complaining  party,  and  thereby  terminat- 
ing the  marriage.  By  holding  otherwise  we  declare  our  own 
statutes  (Code  Civ.  Proc,  §  438,  sub.  4;  §  1774),  upon  the 
same  subject  unavailing,  and  compliance  with  them  a  useless 
and  idle  formality. 

There  is  another  proposition  yet  to  bo  considered  and  an- 
swered in  his  favor  before  the  plaintiff  can  succeed  on  this  ap- 
peal. The  Baker  Case  (supra),  however  much  or  little  it  may  be 
regarded  as  differing  in  principle  from  the  one  before  us,  brought 
before  the  court  a  very  different  case,  arising  under  a  different 
statute.  His  conviction  for  bigamy  was  uphold  because  he  con- 
tracted a  marriage  in  this  State  in  violation  of  the  act  concerning 
divorces,  and  for  the  purposes  of  that  act,  and  proceedings  for 
its  violation,  and  the  punishment  of  bigamy,  it  was  evidently 
thought  immaterial  whether  his  first  marriage  was  *'in  force  " 
or  not.  Referring  to  tlie  claim  urged  for  the  prisoner  that  our 
laws  permitted  such  proceedings  as  were  had  against  him  in 
the  Ohio  court,  the  learned  judge  says:  ^'  This  is  but  to  say 
that  on  the  principle  of  the  comity  of  States,  we  should  give 
effect  to  this  judgment."  "But,"  he  continues,  "this  prin- 
ciple is  not  applied  where  the  laws  and  judicial  acts  of  another 
State  are  contrary  to  our  own  public  policy,  or  to  abstract  jus- 
tice, or  pure  morals.  The  policy  of  this  State  always  has  been 
that  there  may  of  right  be  but  one  sufficient  cause  for  divorce 
a  vincvZoj  and  this  policy  has  been  upheld  with  strenuous 
efforts."  The  divorce  then  in  question  was  not  for  that  cause  and 
it  was  not  to  be  recognized.  Under  those  laws  a  person  whose 
guilty  act  has  made  divorce  possible  cannot  marry  a  second 
time,  if  merely  the  former  wife  or  husband  is  living.  .  (2  E. 
S.  139,  §§  5,  6.) 

Those  are  the  words  of  prohibition,  and  to  bring  a  party 
within  them  it  is  necessary  only  to  show,  first,  a  prior  marriage, 
and  second,  that  the  parties  thereto  are  living.  "It  does  not 
import  that  the  relation  still  continues,  or,  on  the  other  hand, 
that  it  has  ceased.     Upon  that  point  it  is  silent,  but  limits  the 


1885.]  O'Dea  v.  O'Dea.  41- 

Dissenting  opinion,  per  Danforth,  J. 

inquiry  to  the  dry  fact  whether  the  person  with  whom  the 
prior  marriage  was  contracted  still  lives  at  the  time  of  the 
subsequent  marriage."  {Cropsei/  v.  Ogden,  UN.  Y.  233.)  In 
that  case  in  answer  to  the  claim  of  counsel  that  the  prohibition 
of  the  fifth  section  should  be  read  as  if  it  said  "during  the 
life-time  of  any  husband  or  wife  to  whom  the  party  was  for- 
merly married,"  the  court  declined  to  do  so,  saying  "  the  mean- 
ing would  be  very  much  altered  if  we  should  yield  to  the 
request.  So  read,  it  would  or  might  import  that  the  relation 
of  husband  and  wife  must  still  continue  between  the  former 
husband  and  wife,  at  the  time  of  the  subsequent  marriage," 
adding  "  the  word  'jFormer '  as  used  in  the  section  in  question" 
(§  5),  "  imports  that  the  relation  of  husband  and  wife  once  ex- 
isted, but  neither  affirms  its  existence  nor  denies  its  termination. 
The  prohibition  then  relates  to  the  case  of  either  party  to  a  mar- 
riage, wkenever  and  wherever  contracted,  both  the  parties  to 
which  are  living,  and  prohibits  either  to  contract  a  second  or  subse- 
quent marriage  during  the  life-time  of  the  other,  except  in  certain 
specified  cases.  This  construction  has  recently  been  approved 
by  us  with  great  significance  in  overruling  Hovey^a  Case  (5  Barb. 
117),  where  it  was  held  by  the  Supreme  Court  that  after  the  dis- 
solution of  a  marriage  for  adultery,  the  marriage  contract  was  at 
an  end  and  the  relation  of  husband  and  wife  no  longer  existed 
between  the  parties,  and  if  the  guilty  party  marries  again  he  is 
not  within  the  penalty  of  the  act  against  bigamy,  but  in  Faher^s 
Case  (92  N.  Y.  146)  we  held  that  for  the  purpose  of  enforcing  the 
statutory  prohibition,  a  person  against  whom  a  divorce  had  been 
obtained  is  regarded  by  the  statute  as  having  a  h  usband  or  wife  liv- 
ing so  long  as  the  party  obtaining  the  divorce  lives  and  that  a  con- 
viction could  be  had,  although  the  former  marriage  had  been 
dissolved.  Whether  the  former  marriage  was  in  force  or  not 
at  the  time  of  the  offense  was  entirely  immaterial.  The  stat- 
ute (Code  of  Procedure,  §  1742),  brought  before  us  by  this 
appeal,  permits  no  such  construction.  It  adopts  the  lan- 
guage of  the  former  statute,  but  adds  a  new  term  to  it.  "  An 
action,"  it  declares, "  may  be  maintained  to  procure  a  judgment 
declaring  a  marriage  contract  void,  and  annulling  the  marriage, 
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if  at  the  time  of  the  marriage  the  former  hasband  or  wife 
of  one  of  the  parties  was  living,  and  the  marriage  with  the 
former  husband  and  wife  was  then  in  force."  This  last  con- 
dition  requires  the  interpretation  which  the  comt  in  Gropsey 
V.  Ogckn  {supra)  refused  to  give  to  the  one  first  referred  to. 

One  is  satisfied  with  the  fact  of  a  former  marriage  and  the 
present  existence  of  the  parties ;  the  other  requires  as  much, 
viz. :  (1)  A  former  marriage ;  (2)  the  present  existence  of  tlie 
parties,  and  also  (3)  that  the  former  marriage  itself  be  then  in 
force.  Kow  in  Baker* a  Qase  {supra)  the  court  say  (p.  84). 
*-We  must  and  do  concede  that  a  State  may  adjudge  the  status 
of  its  citizen  towaixi  a  non-resident,  and  may  authorize  to  that 
end  such  judicial  proceeding  as  it  sees  fit,  and  that  other  States 
must  acquiesce  so  long  as  the  operation  of  tlie  judgment  is  kept 
within  its  own  borders."  So  is  the  whole  argument  of  the 
learned  judge.  Hence  he  says :  ^'  If  one  party  to  a  proceeding 
is  domiciled  in  a  State,  the  status  of  that  party,  as  affected  by 
the  matrimonial  relation,  may  be  adjudged  upon,  and  confirmed 
or  changed  in  accordance  with  the  laws  of  that  State."  The 
claim  was  indeed  made  that  the  State,  where  the  other  party 
was  domiciled,  might  exercise  over  him  or  her  the  same  juris- 
diction and  so  apply  the  statute  against  bigamy.  But  that 
does  not  contain  the  governing  words  of  the  other.  And  even 
if  within  that  opinion  the  courts  of  Ohio  could  not  declare  the 
status  of  the  defendant  in  this  State,  it  could  and  it  did  lift  the 
marriage  yoke  from  off  the  neck  of  its  citizen,  relieved  him 
frona  the  ^^ vinculum  matrimonii^^^  and  hence  although  the 
parties  to  the  former  marriage  still  lived,  one  of  them  was  con- 
fessedly relieved  from  all  his  marital  obligations  and  legally 
disabled  from  enforcing  those  of  the  other.  She  had  no  hus- 
band at  least  in  the  State  where  he  lived.  The  contract  was 
no  longer  binding  on  him.  It  follows  that  the  former  marriage 
cannot  be  said  to  have  been  in  force  at  the  time  of  the  marriage 
which  is  the  subject  of  this  action. 

When  the  statute  speaks  of  a  "  marriage  then  "  (at  the  time 
of  the  second  marriage)  "  in  force,"  it  must  mean  a  marriage 
by  which  both  parties  are  bound  and  as  to  which  the  relation 
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of  neither  party  has  been  changed.  What  is  the  allegation  of 
the  plaintiff  here?  That  K.,  living  in  Ohio,  is  the  husband 
of  the  defendant,  and  the  marriage  "  in  full  force."  Neither 
assei'tion  is  true.  As  to  K.,  it  must  be  conceded,  under  any 
aspect  of  the  case,  the  marriage  is  dissolved,  and  under  anj 
view  of  the  law,  that  he  is  discharged  from  the  marriage  bond. 
The  judgment  operates  upon  him  in  Ohio,  attaches  to,  and  de- 
termines his  relation  and  character.  In  Moore  v.  Hegeman 
(92  N.  T.  521),  commenting  upon  a  similar  statute  of  New 
Jersey,  it  was  said  to  be  very  clear  **  that  it  had  in  contempla- 
tion a  wife  or  husband  who  had  not  been  divorced  and  who  was 
invested  with  all  the  marital  rights  conferred  by  a  lawful 
marriage."  If  I  am  wrong  in  supposing  that  the  facts  of  this 
case  are  not  enough  to  bring  it  within  the  proposition,  on 
which  the  Opinion  in  Bakers  Case  {mprd)  stands,  then  the  de- 
fendant here  might  be  found  guilty  of  bigamy,  because  the 
policy  of  our  law  recognizes  no  divorce  save  for  one  cause,  and 
that  not  the  one  alleged  against  her.  But  there  is  nothing  in 
that  decision  which  requires  us  to  hold  that  the  former  marriage 
was  in  force  when  the  second  was  solemnized.  On  the  con- 
trary, the  necessary  result  of  the  opinion  is  that  the  Ohio  decree 
was  good  as  changing  the  status  of  the  wife,  but  not  effective 
in  this  State  to  protect  her  from  the  imputation  of  bigamy.  If 
the  status  of  the  wife  was  changed,  the  marriage  was  not  in 
force.  And  in  view  of  these  conflicting  conditions,  the  learned 
judge  recognizes  the  hardship  of  being  "  a  husband  in  name, 
and  under  disabilities,  or  ties,  in  one  jurisdiction,  and  single 
and  marriageable  in  another."  If  the  law  is  to  be  so  rendered, 
and  this  defendant  put  in  tliat  position,  it  will  still  remain,  that 
the  plaintiff's  case  was  not  brought  within  the  plain  language 
of  the  statute.  It  certainly  cannot  be  said  that  the  former  hus- 
band, as  to  whom,  even  under  the  doctrine  of  the  Baker  Gase^ 
the  dissolution  of  marriage  is  absolute,  can,  in  any  degree,  be 
held  united  to  the  defendant,  by  the  tie  which  such  a  relation 
implies.  I  think  the  decree  put  an  end  to  the  contract.  But 
if  it  had  only  a  partial  operation,  the  marriage  cannot  be  said 
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to  be  in  force ;  and  that  the  statute  requires  as  a  condition  of 
jurisdiction. 

One  other  question  remains :  Was  the  evidence  on  which  the 
referee  put  his  decision  competent?  Public  policy  forbids  that 
a  marriage  should  be  dissolved  either  by  the  mere  consent  of 
the  parties  thereto,  or  by  a  judicial  proceeding  which  has  no 
other  foundation  than  their  admissions.  Were  it  otherwise,  the 
morals  of  the  community  would  be  easily  corrupted  and  the 
forms  of  law  made  effectual  in  the  profanation  of  marriage. 
Therefore  the  Code,  which  has  changed  the  common-law  rule 
as  to  the  competency  of  witnesses  in  civil  actions,  forbids 
husband  or  wife  testifying,  in  an  action  for  divorce  on  the 
ground  of  adultery,  to  any  matter  save  their  marriage.  What 
cannot  be  done  by  their  testimony  should  not  be  done  indirectly 
by  any  act  of  theirs,  neither  by  admission  in  pleading  nor  by 
stipulation  of  counsel.  Here  we  find  no  evidence  of  the  fact 
of  the  former  marriage.  The  pleadings  indeed  concede  it,  and 
counsel  have  stipulated  that  it  took  place.  Neither  of  these 
things  can  have  any  efficacy,  except  as  they  were  authorized 
by  the  parties,  and  their  admission  or  statement,  however  foi^ 
mally  expressed,  should  have  no  effect  when  their  testimony 
as  witnesses  is  excluded.  Neither  will  the  law  permit  such  a 
judgment  by  default,  although  in  other  actions  the  silence  of  the 
defendant  is  effectual  as  an  admission  in  favor  of  the  plaintiff. 
The  fact  pleaded  and  the  fact  stipulated  is  the  vital  one  in  the 
case,  and  to  permit  a  divorce  under  such  circumstances  is  prac- 
tically to  concede  that  a  relation  in  the  continuance  of  which 
the  State  has  an  interest,  may  be  dissolved,  as  it  was  formed, 
by  the  simple  agreement  of  the  parties. 

I  have  examined  the  cases,  which,  as  cited  by  the  appellant, 
seemed  to  bear  upon  this  question,  but  find  none  which  re- 
quires a  different  conclusion  from  the  one  expressed.  In  my 
opinion,  therefore,  the  learned  court  below  did  not  err  under 
vae  circumstances  of  this  case,  in  whatever  aspect  they  may  be 
viewed,  in  refusing  to  annul  the  marriage  between  the  plain- 
tiff and  the  defendant.  They  might  well  hold  that  the 
plaintiff's  case  was  not  proven,  or  if  there  was  irregularity  in 
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the  proceedings  in  the  court  of  Ohio,  waive  it  in  a  spirit  of 
comity  and  accredit  the  judgment,  rather  than  pronounce  a 
relation  which  for  nearly  twenty  years  the  parties  treated  as 
lawful,  to  have  been  adulterous.  They  might  also  hold  that 
the  judicial  proceedings  in  Ohio  were  effective,  and  that  the 
interest  of  society  and  justice  to  the  parties  required  that 
respect  should  be  given  to  them. 

I  think  the  order  appealed  from  should  be  affirmed  and  the 
defendant  have  judgment  absolute,  dismissing  the  complaint. 

RuGER,  Ch.  J.,  Rapallo^  Andbkws  and  Earl,  J  J.,  concur, 
for  reversal ;  Miller  and  Finch,  JJ.,  concur  with  Danforth, 
J.,  and  dissent. 

Order  of  General  Term  reversed  and  judgment  of  Special 
Term  affirmed. 


The  Scheneotady  Stove  Company,  Respondent,  v.  Charles 
HoLBRooE  et  al.,  Appellants. 

A  contract  for  the  sale  of  goods  may  not  be  predicated  on  an  offer  whicli 
was  modified  or  withdrawn  before  an  unconditional  acceptance. 

Under  an  offer  of  immediate  sale,  the  buyer  cannot  extend  the  times  of  pay- 

-    ment,  by  postponing  the  time  of  delivery,  without  the  vendor's  consent. 

On  August  16,  1870,  plaintiff  in  answer  to  a  request  from  defendant's  firm, 
gave  by  letter  its  prices  for  certain  goods,  with  this  statement,  *'  this 
price  only  to  hold  good  till  thirtieth  September.*'  On  September  twenty- 
second  defendants  sent  an  order  with  directions,  to  have  the  goods  ordered, 
put  up  and  marked  in  a  specified  way,  and  sent  in  five  or  sis  shipments, 
at  intervals  of  ten  days  or  two  weeks.  In  September,  prior  to  the  giving 
of  the  order,  C,  an  agent  of  the  plaintiff, had  made  to  defendant,  a  propo- 
8ition,modifying  slightly  the  written  offer ;  plaintiff  on  September  twenty- 
fifth,  wrote  defendants,  acknowledging  receipt  of  order,  giving  their  under-  \ 
standing  of  the  terms,  proposed  by  C;  on  September  twenty-nia^h,  Ma>v^^ 
defendants  sent  another  order,  claiming,  however,  that  the  prices  given 
by  C.  were  less  than  as  stated  by  plaintiff ;  plaintiff  returned  the  order, 
with  letter,  stating  it  was  beyond  its  power  to  accept.  In  an  action  to 
reooyer  for  the  goods  delivered  under  the  first  order,  defendants  set  up 
as  a  counter-claim,  damages  for  failure  to  fill  the  second  order.  Held 
antenable  ;  that  no  contract  was  made  for  the  sale  of  the*goods  specified 
in  snch  order. 

(Argued  December  3,  1885 ;  decided  December  23,  1885.) 
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Appeal  from  judgraeut  of  the  Gteaeral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  June  1,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  a  balance  alleged  to  be  due 
for  goods  sold  and  delivered  to  defendants'  firm.  Defendants 
set  up,  as  a  coanter-claim,  damages  for  an  alleged  failure  on  the 
part  of  plaintiff  to  perform  a  contract  for  the  sale  and  delivery 
of  other  goods. 

On  August  15, 1879,  the  firm  of  Holbrook,  Merril  &  Stetson, 
composed  of  defendants,  wrote  plaintiff,  asking  for  "  best  prices 
on  hollow-ware,  delivered  in  New  York."  On  August  16, 
1879,  plaintiff  answered,  inclosing  catalogue,  and  offering  the 
goods  at  a  discount  from  catalogue  prices  as  follows :  "  Sixty 
per  cent,  and  ten  per  cent  cash  thirty  days,  but  this  price  only 
to  hold  good  till  thirtieth  September," 

In  September  following,  one  Clute,  an  agent  of  the  plaintiff, 
called  upon  defendants,  and  made  some  modification  in  the 
^^^  Ik  »  prices.  On  September  twenty-fiftli,  sent  an  order  with  direc- 
tions to  "  make  five  or  six  shipments  of  above,  to  New  York," 
the  first  one,  soon  as  convenient,  the  others  to  follow  ten  days, 
or  two  weeks  apart,  also  giving  directions  as  to  the  manner  of 
putting  up,  and  marking  the  goods ;  on  September  twenty-fifth, 
plaintiff  wrote  to  defendants  as  follows  :  "  Our  Mr.  Clute  has 
just  returned  and  reported  the  conversation  he  had  with  you, 
in  respect  to  your  order  of  twenty-second  instant,  but  he  leaves 
us  in  doubt  as  to  how  it  is  to  be  invoiced,  at  sixty  per  cent  and 
ten  per  cent  cash,  or  sixty  per  cent  and  five  per  cent  six  months 
flat  note."  On  September  twenty-seventh,  defendants  sent 
another  order  to  be  put  up  and  shipped  the  same  as  directed  in 
reference  to  the  first  order,  adding  this  statement :  "  The 
price  Mr.  Clute  gave  us  was  sixty-five  per  cent  six  months,  or 
three  and  one-half  per  cent  cash."  On  September  twenty-ninth, 
plaintiff  returned  the  order,  writing  as  follows  :  "  You  must 
be  mistaken  in  discount  Mr.  Clute  gave  you.  He  positively 
asserts  it  was  sixty  per  cent,  and  five  per  cent  six  months'  note. 
We  cannot,  therefore,  ship  any  ware  until  you  inform  us  whether 
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we  are  to  invoice  at  sixty  per  cent  and  ten  per  cent  cash,  or 
sixty  per  cent  and  five  per  cent  six  montlis'  note.  We  return 
order  of  twenty-seventh,  as  it  is  beyond  our  power  to  accept  it." 
Several  other  letters  passed  between  the  parties,  each  reiterating 
their  views  as  to  the  offer  made  by  Mr.  Clute.  On  October 
third,  defendants  wrote :  "  You  can  invoice  the  ware  as  you 
choose,  either  at  the  cash  price,  or  the  six  months'  price." 
Plaintiff  filled  the  first  order,  and  the  action  was  to  recover  a 
balance  unpaid  thereon.  ^u^  ' 

Jesee  Johnson  for  appellants.  A  quotation  of  prices,  to  hold 
good  for  a  specified  time,  and  orders  given  thereon,  within  I 
that  time,  reasonable  in  amount,  and  before  the  quotation  is  I 
withdrawn,  makes  a  contract  binding  on  both  parties.  ( Howard 
V.  Dalf/^  61  N.  T.  362 ;  Pierson  v.  Morch^  82  id.  503 ;  Trivor 
V.  Wood,  36  id.  307;  C.  dk  Gt  K  R.JR.  Co.  v.  Dane,  43  id. 
240 ;  Martier  v.  Frith,  6  Wend.  103 ;  Vassar  v.  Camp,  11 
N.  y.  441;  Myers  v.  Smith,  48  Barb.  614.)  The  statement 
made  by  the  letters  of  defendantarthat  the  order  of  the  twenty- 
seventh  exceeded  plaintiff's  capacity  is  not  available  here. 
{Kellogg  v.  Norman,  74  N.  Y.  596.)  The  construction  of  con- 
tracts, resting  on  disconnected  facts  or  papers,  is  ordinarily  for 
the  jury  and  not  for  the  court.  {First  Nat,  Bank  v.  Dana, 
79  N.  Y.  108 ;  Hawkins  v.  Pemherton,  51  id.  202 ;  Jennings 
V.  Sherwood,  8  Com.  127 ;  Gardner  v.  Clark,  17  Barb.  538 ; 
Overton  v.  Traey,  14  S.  &  R.  330;  Watson  v.  Bla/nd,  12  id. 
136  ;  Donaldson  v.  Richards,  2  Harr.  [Penu.]  205 ;  1  Greenl. 
on  Ev.  275 ;  Duffee  v.  Mason,  8  Cow.  25 ;  Payne  v.  T,  <& 
B.  R,  R.  Co.,  83  N.  Y.  572;  Wolfkill  v.  Sixth  Ave.  R.  i?. 
Co.,  38  id.  49.)  It  was  not  necessary  for  the  plaintiff  to  offer 
proof  of  the  interest  due.  That  could  have  been  computed  by 
the  jury  or  the  counsel  under  the  direction  of  the  court.  {Hunt- 
ington V.  Conkey,  33  Barb.  218.)  The  right  to  the  affirmative 
upon  an  issue  of  fact  is  a  legal  right  not  resting  in  the  discre- 
tion of  the  court.  (  WiUard  v.  Thorn,  56  N.  Y.  402 ;  ElweU 
V.  Chamberlain,  31  id.  611 ;  Roxie  v.  Chreen,  37  How.  Pr.  97.) 


48  Schenectady  Stove  Co.  v,  Holbuook  et  al.     [Dec, 

Opinion  of  the  Court,  per  RuasR,  Cli.  J. 

Elihu  RootioT  respondent.  The  letter  of  August  16, 1879, 
was  merely  a  quotation  of  pricses.  It  was  not  a  proposition 
which,  if  accepted,  would  constitute  a  contract.  (Soltz  v. 
Schmidt,  59  N.  Y.  253 ;  Moidton  v.  Eirshaw,  59  Wis!  316.) 
Even  if  the  letter  of  August  sixteenth  had  contained  all  the 
elements  essential  to  a  proposition,  the  acceptance  of  which 
would  constitute  a  contract,  the  transaction  of  September  twenty- 
second,  between  the  defendant  and  Mr.  Clute,  as  shown  in  the 
correspondence,  would  have  put  an  end  to  the  proposition  and 
excluded  the  possibility  of  its  future  acxseptance.  {Frith  v. 
Lawrence,  1  Paige,  440.)  That  there  was  no  evidence  of  any 
contract  was  matter  for  the  determination  of  the  court. 
{Eoiton  V.  Smith,  20  Pick.  150 ;  Gihha  v.  Society,  etc,,  38  Conn. 
153  ;  HatchinfiOYt  v.  Bower,  5  Bf.  &  W.  535.)  If  there  was  a 
contract,  the  differenc3  between  the  contract  price  and  the 
market  value  of  the  goods  on  the  thirtieth  of  September  was^^ 
the  measure  of  damages.  {Maaterdon  v.  Mayor,  etc,,  7  Hill,  / 
62 ;  Parsons  v.  Sutton,  66  N.  Y.  92.)  > 

EuGER,  Oh.  J.  It  is  quite  obvious  that  no  contract  was  ever 
made  between  the  parties  with  respect  to  the  sale  of  the  goods 
described  in  the  order  of  September  twenty-seventh.  Their 
minds  never  met  as  to  some  of  the  elements  necessary  to  con- 
stitute a  valid  contract.  The  catalogue  of  prices,  containing  a 
statement  of  terms  of  sale,  delivered  to  defendants  by  plaintiff 
in  August,  contained  no  proposition,  as  to  the  amount  of  goods 
which  the  plaintiff  was  willing  to  sell,  on  the  terms  stated,  and 
until  an  offer  is  made  by  one  party,  complete  and  definite  in  all 
material  terras,  it  is  not  possible  for  another,  to  make  a  valid 
contract  by  the  mere  acceptance  of  a  proposition.  In  other 
words,  so  long  as  there  remains  any  of  the  material  conditions 
of  a  contract  to  be  settled  and  agreed  upon,  no  binding  agree- 
ment exists. 

In  both  of  the  orders  in  question  certain  stipulations  were 
imposed  by  the  buyers,  outside  of  terms  and  prices,  which  re- 
quired an  assent  on  the  part  of  the  vendor  to  make  a  valid  exec- 
utory contract  of  sale.  Thus,  the  vendees  required  the  goods 
to  be  put  up  in  a  particular  manner,  in  bundles  of  uniform  size, 
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with  onl}^  a  certain  number  of  articles  in  each  bundle,  and  that 
the  goods  should  be  shipped  to  New  York  in  five  or  six  ship- 
ments, with  ten  days  or  two  weeks  to  intervene  between  each 
shipment. 

Even  if  the  prices  and  terms  of  credit  had  been  agreed  upon 
and  understood,  the  vendor  might  well  have  declined   to  ac- 
cept the  order  sent,  upon  the  ground  that  the  period  for  the 
delivery  of  the  goods  was  extended  beyond  the  limit  set  by 
them  in  giving  price,  viz.,  the  thirtieth  of  September,  or  that 
their  proposition,  as  to  prices,  related  only  to  orders  to  be  ac- 
companied by  immediate  delivery,  and  payments  to  correspond 
with  sach  time.     Upon  an  offer  of  immediate  sale  at  specified 
terms  of  credit,  the  buyer  cannot  extend  the  time  of  payment 
by  postponing  the  time  of  delivery,  without  the  vendor's  con- 
sent. 
/    But  there  is  another  objection  to  the  alleged  counter-claim. 
[  If  the  price  list,  delivered  to  the  defendants  by  the  plaintiff, 
I  could  be  regarded  as  containing  a  definite  proposition  to  sell, 
/  which  was  open  to  the  defendants  to  accept,  previous  to  Sep- 
I    tember  thirtieth,  and  thus  complete  the  execution  of  a  contract, 
it  was  still,  until  accepted,  a  mere  proposition,  which  it  was 
competent  for  the  plaintiff  to  withdraw  at  pleasure.     The  de- 
\  fendant  did  not,  at  any  time  prior  to  September  thirtieth,  order 
goods  from  plaintiff  upon  the  terms  stated  in  the  plaintiff's 
price  list.     They  claim  that  some  time  during  the  month  of 
September  one  Cluto,  the  agent  of  plaintiff,  gave  them  other 
terms,  and  that  they,  therefore,  had  a  right  to  order  on  the 
modified  terms.     Assume  this  to  bo  so,  and  also  that  an  uncon- 
ditional order  by  the  defendants  of  goods,  according  to  the  terms 
as  modified  by  Clute,  would  make  a  valid  contract,  yet  this 
would  not  render  the  order  of  the  twenty-seventh  good,  for  the 
reason  that  Clute's  modification  was  practically  withdrawn  by 
the  plaintiff  before  its  acceptance  by  defendants.     Tlie  plain- 
tiff in  the  letter  of  the  twenty-fifth  of  September  assnmes  that, 
after  Clute's  modification,  only  two  rates  of  discount  were  open 
to  purchasers  under  the  price  list,  and  that  defendants  must' 
conform  to  one  or  the  other  in  making  purchases.     In  reply  to 
SiCKELS— Vol.  LVI.  7 
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tliis  letter,  defendants  make  the  large  order  of  September  twen- 
ty-seventh, which  is  in  dispute,  and  require  that  it  shall  be  ac- 
cepted upon  the  terms  which  they  had  previously  understood 
Clute  to  oifer. 

Even  if  we  assume  that  Chite  did  make  the  modification  as 
claimed  by  defendants,  yet  they  were  informed  on  the  twenty- 
fifth,  tliat  neither  Clute  nor  the  plaintiff  supposed  that  he  had 
made  any  such  modification,  and  the  only  terms  upon  which  they 
were  willing  to  make  sales  were  re-stated  to  the  defendants. 
Notwithstanding  this  information  and  the  implied  disavowal  of 
the  Clute  terms,  the  defendants  still  insisted  that  the  order  of 
the  twenty-seventh  should  be  accepted  and  filled  according  to 
their  understanding  of  the  prior  order.  Certainly  no  irrevocable 
offer  was  made  by  plaintiff,  and  no  contract  can  be  predicated 
upon  an  offer  which  has  been  modified  or  withdrawn  before  an 
unconditional  acceptance.  If  at  the  time  an  acceptance  is  made 
there  is  a  dispute  going  on  between  the  parties  as  lo  the  terms 
of  the  offer,  can  it  be  said  that  the  minds  of  the  parties  have 
met  when  the  acceptance  of  the  disputed  offer  is  tendered  ? 
We  think  not. 

We  have  thus  concluded  that  no  contract  for  the  sale  of  the 
goods  mentioned  in  the  order  of  September  twenty-seventh 
was  made  by  the  receipt  by  the  plaintiff  of  defendants'  letter 
of  that  date ;  and  it  is  equally  clear  that  none  was  made  after- 
ward. 

Upon  the  twenty-ninth  the  plaintiff  informed  the  defendants 
that  it  was  beyond  their  power  to  accept  that  order,  and  they 
have  never  varied  from  this  position.  They  had  the  right  to 
reject  the  order  for  the  reason  stated,  whatever  may  have  been 
the  truth  as  to  the  controversy,  relating  to  terms  and. prices; 
and  after  September  thirtieth,  no  offer  remained  open  for  the 
defendants'  acceptance.  The  order  of  September  twenty- 
second  was  made  good  by  the  delivery  and  acceptance  of  the 
goods,  the  plaintiff  having  severed  the  orders  by  distinct  and 
repeated  refusals  to  fill  the  one  of  the  twenty-seventh. 

The  judgment  should  be  afiirmed. 

All  concur. 

Judgment  affirmed. 
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Hexry  Stekrs,  Re8p6ndent,  v.  The  City  of  Brooklyn,  Ap- 
pellant. 

Wlien  soil  has  been  wrongfully  deposited  by  human  hands  in  the  ocean  or 
other  public  waters,  in  front  of  the  uplands,  so  that  the  water-line  is  car- 
ried farther  out,  the  same  rule  applies  as  when  such  a  deposit  has  been 
gradually  made  by  natural  causes,  i,  e.  the  accretion  becomes  the  property 
of  the  owner  of  the  upland,  and  his  title  still  extends  to  the  water-line. 

Plaintiff  owned  a  lot  in  the  city  of  B.,  bounded  easterly  by  the  water-line  of 
the  East  river,  and  southerly  by  the  central  line  of  J.  street,  which  street 
terminated  at  said  water-line.  A  wharf  had  been  built  in  front  of  his  lot, 
extending  to  the  center  of  said  street,  which  plaintiff  maintained,  re- 
ceiving wharfage  from  all  persons  using  the  same.  The  city  authorities 
built  a  pier  at  the  end  of  the  street,  shutting  off  from  the  water  that  por- 
tion of  plaintiffs  wharf  in  front  of  his  half  of  the  street.  In  an  action 
to  recover  damages,  Tield,  that  the  erection  of  the  pier  was  a  wrongful  inter- 
ference with  plaintiffs  rights,  and  rendered  the  city  liable  ;  that  the  pier 
was  to  be  considered  as  an  accretion,  and  so  much  of  it  as  was  in  front 
of  his  half  of  the  street  became  his ;  also,  that  plaintiff  was  entitled  to 
recover,  as  damages,  the  wharfage  received  by  the  city  from  that  portion 
of  the  pier  in  front  of  his  land  ;  that  defendant,  having  wrongfully  col- 
lected the  wharfage,  was  not  entitled  to  any  allowance  for  expenses  in- 
curred in  collecting  the  same,  or  for  the  cost  of  building  the  wrongful 
structure,  or  keeping  it  in  repair. 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  at  the  February  terra,  1883,  which  affirmed  a  judgment 
in-  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  unlawful  erection,  by  defendant, 
of  a  pier  in  front  of  plaintiff's  premises  in  the  city  of  Brooklyn, 
and  also  to  compel  defendant  to  surrender  said  pier  to  plain- 
tiff, and  account  for  wharfage  received. 

The  court  found  in  substance  that  plaintiff  was  the  owner 
of  certain  premises  in  the  city  of  Brooklyn  bounded  southerly 
by  the  middle  line  of  J.,  or  Java  street,  and  westerly  by  the 
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East  river ;  that  he  and  his  predecessors  in  title  built  a  bulk-head 
along  the  water-front  extending  across  the  end  of  the  northerly 
half  of  said  street,  filled  in  back  of  it,  making  a  wharf,  in  ac- 
cordance with  the  act  (Chap.  302,  Laws  of  1849),  and  collected 
wharfage  from  vessels  using  the  same.  That  in  1873  defend- 
ant built  a  pier  across  the  end  of  said  street  in  front  of  pl£*ia- 
tifiPs  wharf,  thereby  preventing  him  from  collecting  wharfage 
for  the  use  of  that  portion  of  his  wharf  in  front  of  his  half  of 
said  street. 

The  further  material  facts  are  stated  in  the  opinion. 

John  A.  Taylor  for  appellant.  At  the  time,  1873,  when 
Java  street  was  extended  by  the  building  of  the  pier,  which  is 
the  evil  complained  of,  the  only  right  of  plaintiff  in  the  prem- 
ises was  a  franchise  easement  to  go  upon  a  bulk-head  theretofore 
constructed  by  his  grantors,  and  collect  wharfage,  dockage,  and 
cranage  therefrom.  (Const,  of  1846,  art.  1,  §  9  ;  People^  ex 
rd.^  V.  Comers,  54  N.  T.  276.)  The  fee  below  original  high- 
water  mark,  which  was  far  east  of  plaintiff's  bulk-head,  was, 
until  divested  by  competent  authority,  in  the  people  of  the 
State  of  New  York.  {Gould  v.  H.  R.  R.  R.  Co.,  6  N".  Y. 
622 ;  Farnigan  v.  Meyer^  10  id.  668 ;  People  v.  Tibbitts,  19 
id.  523 ;  People  v.  Canal  Appraisers,  33  id.  461.)  As  Java 
street  originally  terminated  at  the  river,  all  the  acts  of  either 
plaintiff  or  defendant  which  redeemed  the  land  from  the  water 
worked  ipso  facto  a  lawful  extension  of  that  street  from  which 
the  right  of  access  by  the  people  and  municipal  control  over  it 
could  never  bo  excluded  save  by  legislative  interference. 
{People  V.  Zamhlerj  5  Denio,  9;  2  Dill,  on  Mun.  Corp.  [3d 
ed.],  §  634  ;  Laws  of  1873,  chap.  863,  p.  1300.)  As  Java  street 
was  a  public  street,  the  defendant  had  the  right  to  extend  it 
by  solid  filling  to  the  bulk-head  line,  and  by  pier  to  the  pier  line 
as  established  at  that  point  in  the  river.  {Backers  v.  Detroit^ 
26  Alb.  L.  J.  349;  McMurray  v.  Mayor,  etc.,  54  Md.  103  ; 
Barney  v.  Keokuh,  94  U.  S.  324;  Packet  Co.  v.  Catlettshurg, 
105  iJ.  559;  Wood  v.  Hoeft,  9  Hun,  182;  74  N.  Y.  612; 
chap.  296,  Laws  of  1852,  p.  439,  §  6.)     The  permanent  water- 
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line  designated  on  Exhibit  "  B  "  was  the  westerly  boundary  line 
of  the  seventeenth  ward  of  the  city  of  Brooklyn.  (Laws  of  1854, 
chap.  384,  tit.  1,  §  18,  p.  885;  Laws  of  1873,  chap.  863,  tit.  1, 
§  18,  p.  1294.)  The  conclusion  of  law,  which  finds  that  the 
plaintiff  is  entitled  to  the  possession  of  the  northerly  half  of 
said  pier  or  wharf,  and  of  all  wharfage,  dockage  and  cranage 
arising  therefrom,  is  erroneous,  since  it  awards  to  a  private 
person  possession  of  a  public  street  or  wharf  in  face  of  the 
control  and  custody  of  all  such  properties  awarded  by  the 
charter  to  the  city.  (Laws  of  1873,  chap.  863,  p.  1300.) 
The  land  within  the  street  having  been  dedicated  to 
the  uses  of  the  public,  the  plaintiff  could  recover  at  the 
most  but  nominal  damages.  {Matter  of  City  of  BrooMyn^ 
73  N,  Y.  179.)  The  plaintiff  could  rightfully  obtain 
only  such  judgment  as  is  consistent  with  the  case  made  by  the 
complaint,  and  embraced  within  the  issue.  (Code  of  Civ.  Pro., 
§  1207;  Stefoem  v.  Mayor,  etc.,  84  N.  Y.  296.)  The  plaintiff 
was  not  entitled  to  the  injunction  asked  in  his  prayer  for  re- 
lief ;  it  was  neither  alleged,  proven  nor  found  that  the  pier  in 
question  was  a  nuisance.  (Code  of  Civ.  Pro.,  §  1662.)  The  pier 
was  not  either  as  matter  of  fact  or  law  a  nuisance.  {D,  <b  H, 
G.  Co.  V.  Lau)rence,  2  Ilun,  163.)  The  plaintiff's  remedy  was 
by  an  action  for  damages,  or  of  ejectment,  if  he  has  title  to  the 
land  upon  which  the  pier  stands.  {Taylor  v.  Brookman^  45 
Barb.  106 ;  C.  i&  A.  JR.  R.  Co.  v.  Finch,  5  Sandf.  48.)  The 
obstruction  of  the  bulk-head  by  the  pier  was  permanent  and 
complete.  The  cause  of  action  accrued,  therefore,  as  respects 
the  entire  damages  suffered  immediately  upon  the  building  of 
the  pier  in  1873,  more  than  six  years  prior  to  the  commence- 
ment of  the  action.  (  Vcm  Zandt  v.  Mayor,  etc.y2i  Sup.  Ct. 
375.)  Plaintiff  was  not  entitled  to  judgment  as  for  moneys 
received  to  his  use,  because  there  is  no  proof  that  any  moneys 
were  received.  (Salter  v.  Roll,  31 N.  Y.  321.)  The  acts  (Chap. 
305,  Laws  of  1868,  and  chap.  613,  Laws  of  1880)  do  not  give 
a^y  additional  rights  to  the  plaintiff  at  the  foot  of  or  in  Java 
street.  {People  v.  Lamhier,  5  Deuio,  9 ;  Weimore  v.  Atlantic 
Co.,  37  Barb.  95.) 
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Jarnes  li»  Steers^  Jr.j  for  respondents.  The  act  of  April  10, 
1849,  is  constitutional  and  valid.  It  grants  a  franchise,  and 
such  grants  do  not  appropriate  public  property  to  private  uses. 
{People  V.  Law,  34  Barb.  494 ;  PeopU  v.  Kerr,  37  id.  357;  6  N. 
Y.  647;  Weimare  v.AUantio  W.  L.  Co.,  37  Barb.  70 ;  Wctmore 
V.  BrooUyn  Gas  L.  Go.,  42  N.  Y.  384;  Cooley  on  Const. 
Lira.  163 ;  16  Pick.  96.)  The  plaintiff  is  entitled  to  all  the 
wharfage  accruing  from  the  wharves,  bulk-heads  and  piers 
built  in  front  of  his  lands.  {Pearsall  v.  Post,  20  Wend. 
131 ;  Verplanck  v.  Mayor,  etc.,  2  Edw.  Ch.  220.)  The  con- 
ditions imposed  on  the  owners  of  the  land  by  the  act  of  1849 
were  in  the  nature  of  continuing  offers,  which,  when  accepted 
and  complied  with  by  them,  became  an  executed  contract,  and 
the  title  and  rights  of  the  plaintiffs  became  vested  and  fixed. 
{Langdon  v.  Mayor,  etc.,  93  N.  Y.  129.)  This  righl  to  re- 
ceive wharfage  is  a  franchise,  and  can  only  be  exercised  under 
a  grant  from  the  sovereign  power  or  by  prescription.  (  WiswaU 
V.  WaU,  3  Paige's  Ch.  318 ;  Walsh  v.  If.  7.  FloaUng  D.  D. 
Co.,  77  K  Y.  448  ;  People  v.  Utioa  Ins.  Go.,  15  Johns.  358.) 
The  franchise  thus  obtained  by  the  plaintiff  is  inviolable. 
{Benson  v.  Mayor,  etc.,  10  Barb.  240.)  Upon  the  facts  herein 
established  and  upon  the  legal  and  equitable  principles  applica- 
ble thereto,  the  plaintiff  is  untitled  to  a  decree  of  the  court, 
requiring  the  defendant  to  remove  the  structure  it  has  erected 
at  the  foot  of  Java  street.  {Penniman  v.  Balance  Dock  Co., 
13  How.  Pr.  40.)  Under  the  law  of  accretion  the  pier  has  be- 
come a  part  of  the  upland  and  bulk-head  belonging  to  the 
plaintiff,  and  the  title  to  it  is  now  in  the  plaintiff  subject  to 
the  right  of  way  of  the  public  over  it  as  a  street.  (  Wetmore  v. 
AUanticW.L.  Co.,  37  Barb.  70;  42  N.  Y.  384.)  Although 
this  action  is  an  equitable  one,  the  court  may  not  only  grant 
equitable  remedies,  but  the  legal  rights  of  the  owners  of  the  land 
may  therein  be  established,  {Broistedt  v.  S.  S.  li.  R.  Co.,  55 
N.  Y.  220.)  This  action,  being  to  enforce  equitable  rights,  is 
not  barred  by  the  statute  of  limitations  under  ten  years.  (Code 
of  Civ.  Pro.,  §  388.)  The  power  conferred  on  the  city  by  its  char- 
ter does  jiot  allow  it,  by  mere  extension  of  its  streets,  to  deprive 
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the  owners  of  the  upland  and  water-front  of  the  enjoyment 
and  improvemeat  of  their  own  premises.  {City  of  Brooklyrh 
V.  N.  T.  Ferry  Co.,  87  N.  Y.  204.)  The  title  to  the  structure, 
having  been  found  to  be  in  plaintiff,  the  rights  of  possession 
and  wharfage  necessarily  follow.  (2  Johns.  363.)  The  seventh 
conclusion  of  law,  that  the  defendant  must  account  to  the  plain- 
tiff for  the  wharfage  it  has  collected,  is  simply  the  exercise  of 
one  of  the  well-established  powers  of  a  court  of  equity.  (Code 
of  Civ.  Pro.,  §  1015;  Stanley  v.  White,  M  East,  332;  Ilager 
T.  Uayerj  38  Barb.  92;  2  Denio,  91 ;  Tuttle  v.  Mayo,  7  Johns. 
132 ;  Dough.  137.)  Privity  of  contract  is  not  essential.  (1 
Abb.  Ct.  App.  Dec.  333 ;  29  Wis.  611 ;  11 1  Mass.  474 ;  30  Barb. 
238  ;  Code  of  Civ.  Pro.,  §§  1496,  1497  ;  lisle  v.  Bunt,  21  N. 
Y.  Weekly  Dig.  482.)  The  acts  of  the  defendant,  in  intruding 
upon  the  franchise  of  the  plaintiff,  and  in  collecting  the  fees 
for  wharfage,  as  they  successively  arose,  were  a  continuing  tres- 
pass in  the  nature  of  a  nuisance,  which  might  become  the  founda- 
tion of  adverse  rights,  and  the  occasion  of  a  multiplicity  of  suits 
to  recover  such  fees.  They  were  properly  restrained  by  in- 
junction. (6  Paige,  83 ;  16  N.  Y.  97 ;  13  Hun,  2S5  ;  40  N. 
Y.  191 ;  65  id,  220.)  An  acknowledgment  of  having  received 
the  money,  made  by  the  defendant  in  any  form,  is  binding  upon 
it.  {Thalheimer  v.  BrinGkerhoff,  6  Cow.  90.)  As  the  de- 
fendant could  not  sustain  an  action  against  the  plaintiff  upon 
its  claim  for  a  counter  equity,  the  proof  to  support  such  claim 
was  properly  rejected.  {Canada  v.  Stiger,  55  N.  Y.  452 ;  Koee- 
tenbader  v.  Pierce,  41  Iowa,  204;  Jebson  v.  E.  dk  W.  T.  D. 
Co,,  L.  E.,  6  C.  P.  300.)  Even  in  ejectment  a  defendant  cannot 
off-set  his  improvements,  unless  he  entered  upon  the  lands,  and 
made  his  erections  under  color  of  title,  which  the  defendant 
has  not  pretended  to  set  up  in  this  case.  (Code  of  Civ.  Pro., 
§  1531.)  It  was  proper  for  the  referee  to  take  and  state  the 
accounts  down  to  the  time  of  the  hearing.  {Darling  v.  Brews- 
ter,  65  K  Y.  669.) 

Eabl,  J.  Under  his  paper  title  and  the  acts  of  the  legislature 
(Chap.  302,  Laws  of  1849,  chap.  305,  Laws  of  1868,  and  chap. 
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518,  Laws  of  1880),  thjBre  can  be  no  doubt  that  the  plaintifiE 
was  vested  with  the  fee  of  the  land  to  the  center  of  Java  street, 
and  extending  to  the  water-line  of  the  East  river  and  that  he 
had  a  right  to  maintain  his  wharf  in  front  of  his  land  and  his 
one-half  of  the  street  and  take  and  receive  wharfage  from  all 
persons  using  tbe  same.  His  fee  in  the  street,  however,  was 
snbject  to  the  public  easement  for  travel  over  the  street  to  the 
water-line,  and  is  still  so  subject.  When,  therefore,  the  defend- 
ant built  a  pier  at  the  end  of  Java  street  thus  shutting  oS  tbe 
plaintiflfs  wharf  across  one-half  of  tbe  street  from  tbe  water, 
it  interfered  with  his  rights  and  became  liable  to  him  for 
damages.  That  structure  was  a  wrongful  interference  with  the 
plaintiffs  franchise,  secured  to  him  by  the  acts  of  the  legislature 
referred  to.  The  plaintiJBf  was,  tbereforo,  entitled  to  the  judg- 
ment which  was  ordered  in  his  favor. 

The  court  below  was  right  in  holding  that  the  pier  wrong- 
fully built  by  the  defendant  across  the  end  of  Java  street  must 
be  treated  as  an  accretion  to  the  upland  or  mainland,  and  thus 
so  much  of  it  as  was  in  front  of  plaintiffs  half  of  Java  street 
and  in  front  of  his  wharf  became  his  (subject,  however,  to  the 
public  easement  for  travel  upon  Java  street),  as  it  was  attached 
to  his  soil  and  was  between  his  land  and  tlie  water-line.  When 
soil  is  by  natural  causes  gradually  deposited  in  the  water  op- 
posite upland,  and  thus  the  water-line  is  carried  further  out 
into  the  ocean  or  other  public  water,  it  becomes  attached  to 
the  upland,  and,  the  title  of  the  upland  owner  is  still  extended 
to  the  water-line,  and  the  accretion  thus  becomes  his  property. 
Natural  justice  requires  that  such  accretion  should  belong  to 
the  upland  owner  so  that  he  will  not  be  shut  off  from  the 
water,  and  thus  converted  into  an  inland  rather  than  a  littoral 
owner.  The  same  rule  should  be  applied  for  the  same  reason 
where  the  soil  in  front  of  the  upland  has  been  wrongfully  placed 
there  by  human  hands.  The  wrong-doer  should  gain  nothing 
by  his  wrong,  and  justice  cannot  be  done  to  the  upland  owner 
except  by  awarding  to  him,  as  against  the  wrong-doer,  the 
accretion  attached  to  his  soil  as  an  extension  thereof.  {Ledyard 
V.  Ten  Ej/ck,  36  Barb.  102,  125  ;  Langdon  v.  MayoVy  etc.y  93 
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N.  Y.  129;  Mulry  v.  Norton^  100  id.  424;  Gould  on 
Waters,  §§  123,  124,  128,  148,  158;  Angell  on  Tide  Waters, 
249.) 

The  interlocutory  judgment  ordered  a  reference  to  take  an 
account  between  the  parties  f  ^r  all  wharfage  received  by  the 
defendant  from  the  northerly  half  of  tho  pier  or  wharf,  since 
the  21st  day  of  December,  1875,  and  it  was  provided  that  if 
the  defendant  did  not  account  for  such  wharfage  it  must  pay 
the  plaintiff  a  sum  equal  to  the  reasonable  wliarfage  during  the  ' 
time  mentioned.  In  pursuance  of  the  jud«;ment  a  referee  was 
appointed,  and  npon  the  hearing  before  him  the  counsel  for  the 
defendant,  upon  being  called  upon  by  plaintiff  to  present  an 
account  of  the  wharfage  received  by  it,  stated  that  he  had  no 
sudi  account  to  render.  Plaintiff's  counsel  then  offering  to 
prove  what  was  the  reasonable  wharfage,  the  counsel  for  the 
defendant,  while  objecting  to  the  competency  of  the  fact  to 
bind  the  defendant,  admitted  that  such  reasonable  wharfage 
daring  the  period  in  question  amounted  to  $1,250,  to-wit: 
at  the  rate  of  $203.35  a  year,  and  tho  referee  ruling  that 
such  fact  was  competent,  the  defendant  excepted.  Counsel 
for  the  defendant  further  admitted,  under  the  same  ob- 
jection, and  also  upon  the  ground  of  irrelevancy,  that  such 
reasonable  wharfage  from  tho  twenty-first  day  of  December 
to  the  date  of  the  hearing  was  worth  $156,  and  the^  referee 
ruling  such  latter  fact  competent  and  relevant,  the  defend- 
ant excepted.  Counsel  for  the  defendant  then  offered  to 
prove  (1)  that  such  wharfage  was  more  than  the  plaintiff 
would  or  could  have  received  from  the  bulk-head  had  not  the 
pier  in  question  been  built ;  (2)  the  reasonable  cost  of  build- 
ing the  pier  in  question  ;  (3)  the  cost  of  the  reasonable  and 
necessary  repairs  thereto  during  the  period  in  question ;  (4)  the 
reasonable  value  or  expense  of  collecting  such  wharfage. 
Counsel  for  the  plaintiff  objected  to  each  of  these  facts  as  incom- 
petent and  irrelevant,  and  the  objections  were  sustained  and 
defendant  excepted.  These  exceptions  point  out  no  error.  It 
was  substantially  conceded  that  the  defendant  had  received  the 
wharfage  from  so  much  of  the  pier  as  was  in  front  of  the  north- 
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erly  half  of  Java  street,  and  while  it  coald  not  or  would  not 
present  any  account  of  it,  it  admitted  the  amount  of  the  reason- 
able wharfage  during  the  period  named.  The  money  thus 
collected  and  received  by  it  rightfully  belonged  to  the  plain tiflE, 
and  it  was  not  proper  to  indulge  in  mere  speculation  whether 
the  plaintiff  would  have  collected  so  much  from  his  bulk-head 
had  the  pier  not  beon  built,  nor  was  it  proper  to  prove  the 
reasonable  cost  of  building  the  wrongful  structure,  or  of  keep- 
ing it  m  repair,  and  the  defendant  having  wrongfully  collected 
the  wharfage  it  could  not  be  allowed  any  expense  for  collect- 
ing  the  same.  Plaintiff  had  the  right  to  collect  his  wharfage  in 
his  own  way  upon  payment  of  such  expenses  as  he  should 
think  proper  to  incur. 

On  the  whole  we  think  the  judgment  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


197  m^ 

iopySI       John  W.  Sacrrn,  Appellant,  v.  The  Brooklyn  Savings  Bank, 

Respondent. 

Possessioa  by  a  stranger  of  tlie  pass-book  of  a  depositor  ia  a  savings  bank 
constitates  no  evidence  of  a  right  to  draw  money  thereon;  to  make  pay- 
ments to  one  having  no  other  evidence  of  authority  than  possession  of 
the  book  a  protection  to  the  bank,  it  is  necessary  for  it  to  show  some 
special  contract  with  the  depositor  authorizing  such  a  mode  of  payment. 

In  a  pass-book  issued  by  defendant  to  a  depositor  was  a  printed  by-law,  a 
portion  of  which  is  as  follows:  "  All  payments  made  by  the  bank  apon 
the  presentation  of  the  pass-book,  and  duly  entered  therein  will  be  re- 
garded as  binding  upon  the  depositor;  money  may  also  be  drawn  upon 
the  written  order  of  the  depositor  or  his  attorney  when  accompanied  by 
the  pass-book."  Hdd,  that  the  by-law  contemplated  but  two  modes  of 
payment,  one  to  the  depositor  personally,  the  other  upon  his  written  or- 
der, both  requiring  the  presentatioa  of  the  piiss-book  as  the  condition 
thereof;  and  that  it  did  not  authorize  or  protect  the  bank  in  a  payment  to 
a  stranger  whose  only  evidence  of  authority  to  receive  it  was  the  posses- 
sion of  the  pass-book. 

SchoenwcUd  v.  MetropoUtan  Bank  (37  N.  Y.  418),  distinguished. 
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AIbo  held,  that  it  was  error  for  the  trial  court  to  exclude  evidence  tending 
to  show  want  of  care  and  prudence  on  tlie  part  of  tlie  bank  in  making 
Buch  payments. 

(Argaed  December  3,  1885  ;  decided  December  22,  1885.) 

Appeal  from  judgment  of  the  General  Term  of  the  Oity 
Court  of  Brooklyn,  entered  upon  an  order  made  September  12, 
1883,  which  affirmed  a  judgment  in  favor  of  defendant,  entei-ed 
upon  an  order  dismissing  the  complaint  on  trial. 

This  action  was  brought  to  recover  the  amount  of  various 
deposits  made  by  plaintiflE  in  defendant's  bank,  and  entered  in 
a  pass-book  delivered  to  him. 

The  defense  was  that  the  moneys  deposited  had  been  paid 
out  by  the  bank  on  presentation  of  the  pass-book  to  a  third 
person  whom  the  proof  showed  was  a  brother  of  plaintiflE,  who 
had  no  authority  from  plaintiflE  to  draw  the  money,  and  who 
had  unlawfully  possessed  himself  of  the  pass-book. 

Further  material  facts  are  stated  in  the  opinion 

James  Troy  for  appellant.  Payment  by  a  savings  bank,  to 
a  person  presenting  a  pass-book,  is  good,  if  the  officer  have  no 
notice  of  fraud,  and  in  makini^  such  payment,  exercise  reason- 
able care  and  diligence.  {Hay den  v.  Brooklyn  8%vings  Bh.^ 
15  Abb.  [JT.  S.]  297;  Appleby  v.  Erie  Qo.  S.  BL,  62  N. 
T.  12 ;  Allen  v.  Williamsbuiyh  S.  Bk,  69  id.  317.)  Under 
the  by-laws  in  evidence,  the  defendant  had  no  right  to  pay 
over  the  money  to  any  person,  other  than  the  depositor,  without 
an  order  in  writing.  ( Walsh  v.  German  Am.  Bk.^  73  N.  Y. 
424 ;  Prank  v.  Chemical  Bh,  37  K  Y.  Super.  Ct,  [J.  &  S.] 
26 ;  13  Weekly  Dig.  374.) 

Wm.  S.  Cogswell  for  res^ondQut  In  the  absence  of  any  rules 
assented  to  by  its  customers,  a  savings  bank  is  to  be  governed  by 
the  same  legal  principles  which  apply  to  other  moneyed  institu- 
tions. When  it  has  prescribed  rules,  and  its  depositor  has  as- 
sented to  them,  they  are  the  agreement,  and  each  party  must  keep 
it,  to  preserve  his  rights  against  the  other.  {Allen  v.  Williams 
burgh  Sav.  Bk.^  69  N.  Y.  321 ;  Booiie  v.  Citizen^  Sav.  BLy 
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84  id.  87.)  The  respondent  had  a  right  to  make  the  payments  on 
the  presentation  of  the  pass-book,  unless  there  was  some  sus- 
picious circumstance,  tiiat  notified  it  that  the  person  presenting 
it  was  not  tlie  depositor.  {Shoenwald  v.  Met,  Sav.  jBk.y  57  N. 
Y.  418 ;  Boone  v.  Citizens*  S^iv.  Bk.y  84  id.  88.)  In  paying 
money  upon  the  presentation  of  a  deposit  book,  reasonable  care 
and  diligence  do  not  necessarily  require  the  disbursing  ofiicer 
of  a  savings  bank  to  demand  strict  proof  of  the  identity  of  a 
depositor.'  (56  Me.  507;  27  Conn.  229 ;  46  N.  H.  78.)  There 
is  no  proof  of  want  of  care  in  making  the  payments,  and  the 
burden  to  show  this  is  on  the  appellant.  {Israel  v.  Bowery 
Sav.  Bk.,  9  Daly,  507.) 

RciaEB,  Oh.  J.  The  defendant,  a  savings  bank,  seeks  to 
justify  the  payment  by  it  of  a  depositor's  money,  to  a  stranger 
upon  the  ground  that  such  payments  were  made  to  a  person 
having  possession  of  the  depositor's  pass-book.  Such  a  pass- 
book is  not  negotiable  paper,  and  its  possession  constitutes 
in  itself  no  evidence  of  a  right  to  draw  money  thereon.  It 
merely  imports  a  liability  of  the  bank  to  the  depositor  for  the 
moneys  deposited,  and  an  agreement  to  repay  them  at  such 
time  and  in  such  manner  as  he  shall  direct.  This  contract  is 
implied  from  the  nature  and  objects  of  the  transaction  occur- 
ring between  the  parties.  {Crawford  v.  West  Side  Bank^  100 
N.  T.  51.)  The  depositor  may  by  special  contract  authorize 
payments  to  be  made  in  some  other  manner  than  by  his  direc- 
tions, but,  in  order  to  make  such  payments  a  protection  to  the 
bank,  it  is  necessary  for  it  to  show  some  special  agreement 
with  the  customer,  authorizing  such  a  mode  of  payment. 

The  defendant  in  this  case  claims  to  have  had  such  authority 
by  force  of  a  by-law  printed  in  the  pass-book,  delivered  to  the 
plaintiff  at  the  time  of  making  his  first^deposit.  Assuming,  for 
the  purpose  of  the  argument,  that  the  mere  acceptance  by  the 
depositor  of  a  pass-book  containing  by-laws  regulatinor  the 
manner  of  making  deposits,  and  payments,  constitutes  a  con- 
tract between  the  parties,  wo  will  inquire  into  the  meaning  and 
intent  of  the  by-law  referred  to.     It  reads  as  follows  :  "  All 
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deposits  and  drafts  must  be  entered  in  the  pass-book  at  the  time 
of  the  transaction,  and  all  payments  made  by  the  bank,  apon 
the  presentation  of  the  pass-book,  and  duly  entered  therein, 
will  be  regarded  as  binding  upon  the  depositor.  Money  may 
also  be  drawn  upon  the  written  order  of  the  depositor  or  liis 
attorney  when  accompanied  by  the  pass-book.  No  money  shall 
be  received,  nor  shall  any  money  be  paid  out  except  by  the 
teller  at  the  bank  in  the  presence  of  an  officer  or  trustee.  No 
money  shall  be  withdrawn  as  a  matter  of  right  without  three 
months^  previous  notice."  We  do  not  think  this  by-law  sup- 
ports the  contention  of  the  defendant. 

It  is  argued  by  it  that  the  phrase  "  all  payments,"  as  used 
therein,  means  any  sum  of  money,  delivered  by  it,  to  any  person 
who  may  for  the  time  being,  have  in  his  possession  the  pass-book, 
and  it  is  only  by  assuming  that  such  a  delivery  of  money,  is  a 
payment  upon  that  account,  that  any  color  of  support  is  afforded 
to  the  argument.  This  may  have  been  the  understanding  and 
intention  of  the  bank  in  framing  the  by-law,  but  in  order  to 
make  that,  understanding  obligatory  upon  the  customer,  it  was 
also  necessary  that  he  should  have  a  similar  understanding,  or 
that  the  law  should  have  been  expressed  in  language  incapable 
of  any  other  fair  construction.  We  do  not  think  that  the  word 
^••payments,"  as  used  in  it,  can,  according  to  the  legal  or  com- 
mon acceptation  or  meaning  of  the  word,  be  construed  to  mean 
any  sums  which  the  bank  might  choose  to  disburse,  regardless  of 
the  person  to  whom  they  were  made.  Payment  by  a  debtor 
can  be  legally  made  only  to  the  creditor  or  his  authorized 
representative,  and  in  order  to  constitute  any  other  transaction 
a  payment,  it  is  essential  to  its  validity,  that  it  should  be  author- 
ized by  the  person  entitled  to  demand  it. 

The  defendants  have  not  here  shown  any  such  authority. 
An  agreement  that  payments  made  in  a  particular  manner 
shall  be  binding  and  conclusive  upon  the  depositor  does  not 
tend  to  authorize  a  payment  made  to  a  stranger,  or  give  any 
other  signification  to  the  word  *'  payment "  than  it  usually  bears. 
The  effect  which,  it  is  argued,  should  be  given  to  the  language 
used  can  be  indulged  in  only  by  force  of  a  contract  with  the 
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depositor;  but  it  is  here  attempted  to  imply  the  contract  from 
the  mere  use  of  the  word  "  payments,"  etc.  This  is  reasoning 
in  a  circle,  and  proves  nothing. 

Further  examination  of  the  provisions  of  the  law  confirms 
our  views.  It  is  quite  improbable  that  so  important  a  power 
should  have  been  left  to  bo  inferred  from  loose  and  doubtful 
phraseology,  if  it  had  been  originally  intended  to  be  conferred 
by  the  parties,  and  the  plaintiff  is  entitled  in  this  case  to  that 
construction  of  the  by-law  which  makes  it  conform  to  the 
popular  and  ordinary  signification  of  its  language. 

The  by-law  seems  to  contemplate*  but  two  modes  of  pay- 
ment, both  of  which  require  the  presentation  of  the  pass-book 
as  the  condition  thereof,  one  apparently  authorizing  a  payment 
to  tile  depositor  personally,  and  the  other,  one  which  may  be 
made  in  his  absence.  The  one  provides  for  the  conclusive  effect 
of  payments  made,  and  duly  entered  in  the  pass-book,  and  the 
other,  for  payments  made  in  his  absence  to  a  third  person, 
having  possession  of  the  pass-book.  This  provision  requires 
the  depositor's  written  order  to  accompany  the  pass-book. 

The  fair  implication  from  this  provision  is,  that  no  other  pay- 
ments to  strangers  are  contemplated  or  authorized.  Expresaio 
unituf  eat  exolusio  alieriics.  Any  other  construction  of  the  by- 
law would  render  the  clause  referred  to  unmeaning  and  ii>- 
operative.  If  the  bank  were  authorized  to  make  payments  to 
a  stranger,  having  possession  of  the  pass-book  alone,  the  pro- 
vision authorizing  the  bank  also  to  make  such  payments  to  a 
stranger,  not  only  having  possession  of  the  pass-book,  but 
also  of  the  depositor's  written  order,  would  be  useless  and 
unmeaning. 

It  is  the  duty  of  a  court  to  give  effect  to  all  of  the  provisions 
and  language  used  in  framing  a  law,  if  it  is  susceptible  of  such 
a  construction,  and  they  are  precluded  from  giving  it  such  an 
effect  as  will  render  any  of  its  clauses  inoperative  or  ineffectual. 
Such  a  construction  as  we  have  indicated  is  the  only  one  which 
gives  a  legitimate  operation  to  the  clause  referring  to  a 
written  order. 

This  case  is  not  affected^  by  the  decisions  in  Schoenwald  v. 
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Metropolitan  Bank  (57  N.  Y.  418)  and  similar  cases,  where 
the  language  of  the  contract  was  substantially  diflferent.  There 
the  language  of  the  by-law  plainly  implied  and  provided  for 
payment,  made  to  other  persons  than  the  depositor,  and  gave 
a  signification  to  the  word  "payments"  which  included  stran- 
gers having  possession  of  the  pass-book. 

The  conclusion  reached  by  us,  as  to  the  authority  conferred 
by  this  by-law  npon  the  bank  in  making  payments,  renders  it 
unnecessary  to  refer  to  the  other  questions  in  the  case.  It  may 
not,  however,  be  inappropriate  to  say  that  we  are  also  of  the 
opinion  that,  within  the  cases  of  Boone  v.  Citizens*  Savings 
Bank  (84  N.  Y.  88)  and  Allen  v.  WUliamsburgh  Samngs  Bank 
(69  id  321),  the  court  below  erred  in  refusing  to  submit 
the  question  to  the  jury  as  to  whether,  upon  the  evidence  in 
the  case,  the  defendant  exercised  reasonable  care  and  prudence 
in  making  the  alleged  payments. 

It  follows  of  course  from  this,  that  the  trial  court  also  erred 
in  excluding  evidence  tending  to  show  the  want  of  care  and 
prudence  on  the  part  of  the  bank  in  disbursing  the  plaintiffs 
funds. 

The  judgments  of  the  General  and  Trial  Terms,  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  result. 

All  concur. 


Judgment  reversed. 


Max  HEUBETKMA.TrB  et  al..  Appellants,  v.  Francis  Morris, 

Eespondent. 

A  bona  fide  holder  for  valae  of  a  bill  of  exchaage  before  acceptance  is  not 
required  to  pay  an  additional  consideration  to  the  drawee  for  his  accept- 
ance, in  order  to  enforce  it  against  him. 

The  bill  itself  implies  a  representation  by  the  drawer  that  the  drawee  is  in 
funds  to  meet  it,  and  the  contract  of  the  former  is  that  the  latter  will 
accept  and  pay  according  to  the  terms  of  the  bill ;  the  sulraeqaent  accept- 
ance constitutes  an  admission  of  the  truth  of  the  representation,  which 
the  drawee  and  acceptor  is  not  thereafter  allowed  to  retract. 
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R.  who  resided  at  Rivas  in  tlie  State  of  Nicaragua,  having  collected  a  claim 
as  agent  for  plaintiffs  who  resided  at  Panama,  sent  to  them  a  draft  for 
the  amount,  less  cost  of  collection  and  ezchaoge,  drawn  by  him  on  de- 
fendant at  New  York ;  this  draft  was  received  and  accepted  by  plaintiffs 
in  lien  of  the  moneys  collected,  and  was  remitted  to  New  York;  it  was 
accepted  by  defendant,  but  when  presented  for  payment  it  was  refused. 
In  an  action  upon  the  draft,  hddt  that  plaintiffs  were  hona  fide  holders 
for  value;  that  the  funds  collected  by  R.  remained  their  prop- 
erty, until  by  their  acceptance  of  the  draft  they  consented  to  and 
approved  of  that  mode  of  transmission,  and  simultaneously  with  such 
acceptance  the  title  to  the  funds  passed  to  R. ;  that  until  such  acceptance 
the  conventional  relation  of  debtor  and  creditor  did  not  exist  between  R. 
and  plaintiffs,  and  then  those  relations  were  governed  by  the  liabilities  ex- 
isting by  force  of  the  draft  alone ;  and  that  defendant  was  precluded  by 
his  acceptance  from  showing  that  it  was  without  consideration  and  was 
induced  by  fraud  on  the  part  of  the  drawer 

(Argued  December  7,  1885  ;  decided  December  22, 1885.) 

Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court,  in  the  first  judicial  department,  made  October  27, 1882, 
which  reversed  a  judgment  in  f:ivor  of  plaintiff,  entered  upon 
a  verdict  directed  by  the  court.    (Reported  below,  28  Hun,  77.) 

This  action  was  brought  upon  defendant's  acceptance  of  a 
bill  of  exchange  drawn  upon  him  at  ninety  days  by  Ran 
Runnels  of  Rivas,  in  the  State  of  Nicaragua,  payable  to  the 
order  of  Hourquet  tfe  Poylo  and  by  them  indorsed  before  ac- 
ceptance to  plaintiffs. 

Defendant  offered  to  show  that  the  acceptance  was  made 
without  consideration  and  was  induced  by  fraudulent  represen- 
tations on  the  part  of  the  drawer ;  this  was  objected  to  and  ex- 
cluded. 

The  material  facts  are  stated  in  the  opinion. 

F»  R.  Coudert  for  appellants.  An  acceptance  estops  the 
acceptor  from  denying  consideration  or  alleging  fraud  of 
drawer  as  against  a  hona  fide  holder.  {Harger  v.  Worrall^  69 
N.  T.  371 ;  Corrmtock  v.  ffler^  73  id.  273 ;  JS^ickerson  v.  Ruger^ 
76  id.  276 ;  First  NaL  Bk.  v.  Green,  43  id.  301.)  Want  of 
consideration  between  the  drawer  and  acceptor  is  no  defense 
against  one  who  has  given  consideration  for  the  bill,  if  that 
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fact  be  not  known  to  the  holder  before  he  gives  value  for  it. 
{U.  S.  V.  BL  of  Metropolis,  16  Pet.  [U.  8.]  377;  CorbeU 
V.  Clark,  45  Wis.  403;  Wells  v.  Brigham,  6  Cush.  6.)  As 
against  a  honafide  holder,  the  acceptor  must  pay  although 
the  bill  prove  to  be  forged.  {Qodda/rdv.  Merchant^  Bk,,  4 
Comst.  147;  Lather  v.  Simpson,  L.  E.,  11  Eq.  398;  Smith 
V.  Braine,  16  Ad.  &  Ell.  [N,  S.]  498 ;  Fitch  v.  Jones,  5  Ell. 
&  BL.238;  Anderson  v.  Wame,  71  111.  20  ;  Roberts  v.  Zane, 
64  Mo.  108.)  The  acceptance  is  equally  binding  and  subject 
to  the  same  application  of  the  rule  of  estoppel,  whether  given 
prior  or  subsequent  to  parting  with  value.  {Commercial  Bk, 
V.  JH/^orton,  1  Hill,  501 ;  Philbriok  v.  Ballett,  2  J.  &  S.  870 
^afl  Bk.  V.  Schuyler,  7  id.  440 ;  Theidermann  v,  Odtd- 
Schmidt,  1  De  Gex,  F.  &  J.  4 ;  Robinson  v.  Reynolds,  2  Q 
B.  211 ;  Hoffman  v.  Bk.  of  Milwaukee,  12  Wall.  181 ;  Yom* 
his  V.  Ohnstead,  66  N.  T.  113  ;  NaPl  Bk.  v.  Nafl  Bk.  Gomm. 
60  id.  686.) 

C.  E.  Coddvngton  for  respondent.  Where  a  bill  is  void  in 
its  creation,  or  has  been  unduly  obtained,  or  wrongfully  diverted 
from  its  purpose  and  fraudulently  negotiated,  the  party  suing 
on  it  is  bound  to  show  himself  a  bona  fide  possessor.  The 
affirmative  is  with  the  plaintiflE,  in  an  action  upon  such  a  bill, 
to  prove  a  clear  legal  title,  valid  as  against  the  parties  to  the  in- 
strument. {Gomstock  V.  Hier,  73 K.  T.  273 ;  Nickerson  v.  livr 
ger,  76  id.  279.)  One  who  receives  a  bill  or  note  before  due, 
and  without  notice  and  knowledge  of  any  fraud  in  its  inception 
or  transfer,  but  for  a  precedent  debt,  and  without  parting  with 
valine  or  any  valuable  consideration,  does  not  acquire  a  valid 
title  to  the  note  or  biU,  but  takes  it  subject  to  all  its  infirmities, 
precisely  as  if  he  had  taken  it  after  dishonor,  or  with  knowl- 
edge of  all  the  circumstances  affecting  its  validity.  {Moore  v. 
Ryder,  66  N.  Y.  441;  Lawrence  v.  Olark,  36  id.  128 )  The 
extinction  of  a  legal  demand,  in  its  original  form,  is  to  be  proved 
affirmatively  ;  and  the  question  whether  a  party  is  a  holder 
for  value  of  the  new  security,  so  as  to  displace,  in  his  favor,  any 
right  or  equity  against  the  party  to  whom  it  was  given,  depends 
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npon  the  fact  being  established  of  an  intended  and  actual  ex- 
tinguishment. (i\r.  r*.  Exchange  Co.  v.  De  Wolf,  3  Bosw.  86.) 
Plaintiffs  were  bound  to  prove  an  express  agreement  between 
them  and  Ran  Runnels  or  Hourquet  &  Pojlo,  that  the  taking 
of  the  bill  was  an  absolute  payment  and  discharge  of  plaintiff's 
claim  against  them  for  the  money  they  had  collected.  (jFar- 
rington  v.  Frankfort  Bk,,  31  Barb.  183.)  The  receipt,  alleged 
to  have  been  given  by  plaintiffs  to  Ran  Runnels,  does  not  an- 
swer this  requirement.  {OlcoU  v.  Rathbone,  5  Wend.  493 ; 
Bradford  v.  Fox,  38  N.  Y.  289  ;  Pho&nix  Lis.  Go.  v.  Churchy 
81  id.  221 ;  Molden  v.  Wkitlock,  1  Cow.  290 ;  Lawrence  v. 
Clark,  36  N.  Y.  131.)  Defendant  is  not  estopped  by  an  ac- 
ceptance, upon  which  plaintiffs  did  not  rely  when  they  took  the 
bill,  from  showing  as  against  them  that  the  acceptance  is  void 
for  fraud.  {Farmers  iS:  Mechanics^  Bk.  v.  Empire  Stone 
Dressing  Co,,  5  Bosw.  290.)  The  delivery  of  a  check  does  not 
operate  as  payment  of  a  debt,  and  a  receipt  given  upon  deliv- 
ery of  the  check,  acknowledging  the  receipt  of  money,  adds 
nothing  to  the  effect  of  such  delivery.  {Bradford  v.  Fox^ 
38  N.  Y.  290 ;  Ohott  v.  Rathhone,  5  Wend.  493 ;  Molden  v. 
Whitlock,  1  Cow.  290 ;  Lawrence  v.  Clark,  36  N.  Y.  101 ; 
Moore  v.  Ryder,  65  id.  441.)  As  plaintiffs  knew  that  Hour- 
quet &  Poylo  could  not  collect  the  claim  any  more  directly  than 
they  could  themselves,  but  would  be  compelled  to  employ  an 
agent,  they  thus  authorized  the  employment  of  an  agent  by 
Hourquet  &  Poylo.  -{Dorchester  Bk.  v.  New  England  Bk.',  1 
Cush.  177 ;  Story's  Agency,  §  14,  note  3.)  Wherever  any  ex- 
press or  implied  authority  to  appoint  a  sub-agent  is  allowed 
or  given  by  the  principal,  a  privity  is  created  between  them. 
(Story's  Agency,  §§  201^  387.) 

BuoEs,  Ch.  J.  In  the  discussion  of  this  case  it  is  nnneces* 
sary  to  consider  particularly  the  agency  of  Honrquet  &  Poylo 
in  the  transaction,  as  they  acted  scdely  as  the  gratuitous  agents 
of  the  plaintiffs,  and  had  no  interest  in  the  subject  of  the  busi- 
ness. It  may,  therefore,  be  treated  as  a  transaction  occurring 
directly  between  the  plaintiffs  and  Ran  Runnels,  and  concisely 
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described,  was  to  the  following  effect:  The  plaintiffs  were 
merchants  doing  business  at  Panama,  and  one  Christofel  was 
a  CDstomerand  debtor  of  theirs,  residing  at  San  Juan  del  Siir, 
near  Rivas,  in  the  State  of  Nicaraugua.  Christofel  was  desi- 
rous of  discharging  his  obligations  to  the  plaintiffs,  but  was 
embarrassed  in  doing  so  by  the  inf  requency  of  Communication 
between  Rivas  and  Panama,  and  the  want  of  a  system  of 
exchange  enabling  him  to  transmit  funds  safely  and  expedi- 
tiously from  one  place  to  the  other.  Under  these  circumstances 
the  plaintiffs  consulted  Hourquet  &  Poylo,  a  business  firm  at 
Panama,  as  to  the  best  manner  of  collecting  the  debt.  The 
plaintiffs  were  informed  by  Hourquet  &  Poylo  that  Ran  Run- 
nels was  a  correspondent  of  theirs  residing  at  Rivas,  and  that 
the  collection  could  probably  be  made  through  him,  and 
offered  to  transmit  a  draft  on  Christofel  to  Runnels,  for  that 
purpose.  Thereupon  the  plaintiffs  made  their  draft  on  Chris- 
tofel at  sixty  days  for  $1,000  payable  to  Hourquet  &  Poylo, 
who  indorsed  the  same  to  Runnels  and  forwarded  it  to  him  at 
Rivas  for  collection.  In  dne  time  it  was  received  by  Runnels, 
and  at  its  maturity  was  paid  to  him,  in  Columbian  currency. 

It  becomes  important  now  to  determine  the  legal  obligations 
and  duties  of  the  parties  toward  each  other  at  this  stage  of  the 
transaction.  In  the  collection  of  the  draft  Runnels  acted  as 
the  mere  agent  of  the  plaintiffs,  and  had  no  interest  in  the  pro* 
oeeds  except,  perhaps,  a  lien  thereon  for  the  value  of  his  services 
in  making  the  collection.  He  had  no  right  or  authority  to 
use  such  funds  for  his  individual  purposes,  and  his  sole  duty  in 
relation  to  them,  was  that  of  their  transmission  to  his  principals. 
The  nature  of  the  business  impliedly  authorized  him,  to  make 
such  transmission  according  to  the  usages  of  trade,  and  in  the 
absence  of  such  usages  to  do  so  by  some  other  method  which 
should,  in  the  exercise  of  reasonable  care  and  prudence,  promise 
to  accomplish  the  object  intended.  It  was,  therefore,  open  to 
him  to  transmit  the  funds  received  in  specie  as  they  were  col- 
lected, or  he  could  have  purchased  a  bill  of  exchange,  if  oppor- 
tunity served,  at  that  place,  and  transmitted  that ;  or  he  could 
remit  them  in  any  other  way  deemed  most  safe,  convenient  and 
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desirable  to  him,  subject  to  the  approval  by  his  principals,  of 
the  method  adopted.  It  does  not  appear  in  the  case  but  that 
Runnels  was  a  merchant  or  hanker  and  accustomed  to  sell  ex- 
change upon  foreign  places.  However  that  may  be,  he  in  fact 
sent  to  the  plaintiffs,  February  4,  1879,  immediately  upon  col- 
lection, the  proceeds  thereof,  less  cost  of  collection  and  ex- 
change, by  the  draft  in  suit.  This  was  his  own  draft  upon  the 
defendant  Morris,  at  New  York,  at  ninety  days'  sight.  Upon 
the  receipt  of  this  draft  by  the  plaintiffs,  it  was  accepted  by 
them  and  remitted  to  New  York,  for  presentation  to,  and  ac- 
ceptance by  the  drawee,  and  the  same  was  accepted  by  him 
February  26,  1879. 

The  sole  question  in  the  case  is  whether  the  plaintiffs  were 
honafide  holders  forvalue  of  the  draft.  We  cannot  doubt  but 
that  they  were.  If  on  receiving  the  funds  in  question  Runnels 
had  purchased  with  them  a  bill  of  exchange  or  draft  from  a  mer- 
chant, or  banker,  according  to  the  usages  of  trade,  and  trans- 
mitted the  same  to  the  plaintiffs,*  no  question  could  arise  but 
that  he  acted  as  their  agent  in  the  transaction,  and  they  would 
have  been  honafide  holders  of  such  papet*  within  all  definitions 
of  that  character,  and  we  are  unable  to  see  the  difference  in  prin- 
ciple between  such  a  case  and  the  transaction  in  question. 
The  funds  collected  by  Runnels  were,  until  they  consented  to 
their  appropriation  by  him,  at  all  times  the  property  of  the 
plaintiffs.  Runnels'  sole  duty  in  relation  to  them  was  that  of 
transmission  to  the  plaintiffs,  and  until  that  duty  was  legally 
perfonned  he  held  them  in  a  fiduciary  capacity  for  a  specified 
purpose.  His  duty  of  transmission  could  not  be  performed  by 
remitting  his  own  obligation,  payable  at  a  f utnre  day,  except 
by  the  consent  and  approval  of  the  plaintiffs.  Until  this  con- 
sent and  approval  was  given  the  funds  remained  the  property  of 
the  plaintiffs,  and  any  use  of  them  by  Runnels  before  that 
time  would  have  constituted  a  violation  of  his  duty  to  his 
principals,  which  it  cannot  be  presumed  he  committed. 

T)oubtles3  the  lack  of  adequate  facilities  of  exchange  between 
Riv  ^  and  Panama  induced  Runnels  to  offer,  and  the  plaintiffs 
to  accept,  the  mode  of  remittance  adopted,  and  it  was  entirely 
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competent  for  Runnels  to  propose,  and  for  the  plaintiffs  to  ac- 
cept sach  a  solution  of  the  inconveniences  of  the  situation  ;  but 
no  title  to  the  funds  collected  passed  to  Runnels,  until  the 
acceptance  of  the  draft  by  the  plaintiffs.  After  that  and  not 
till  then  he  was  authorized  to  use  those  funds  as  his  own. 
•  By  the  original  employment  the  plaintiffs  contemplated  no 
credit  to  Runnels  and  he  had  no  right  to,  and  it  does  not  appear 
that  he  even  supposed,  he  acquired  any  right  to  use  the  funds 
in  question  for  his  own  purposes,  or  that  he  ever  did  so  use 
them.  The  conventional  relation  of  debtor  and  creditor  never 
existed  between  Runnels  and  the  plaintiffs  until  the  acceptance 
of  his  draft  upon  Morris,  and  then  those  relations  were  governed 
b}'  the  liabilities  existing  by  force  of  the  draft,  alone. 

In  accordance  with  the  rule  which  precludes  a  court  from 
presuming  a  violation  of  duty  by  an  individual,  we  must  assume 
that  Runnels  performed  his  duty,  and  his  whole  duty,  to  the 
plaintiffs  as  their  agent.  This  required  him  to  safely  keep 
their  funds  until  he  had  transmitted  them  according  to  the 
usage  of  trade,  or  in  some  other  mode  approved  by  them.  The 
legsil  effect  of  the  method  adopted  was  to  transfer  the  title  to 
the  funds  collected,  to  Runnels  simultaneously  with  the  accept- 
ance by  the  plaintiffs  of  Runnels'  draft  upon  Morris,  and  was 
the  precise  equivalent  of  the  payment  of  so  much  money  in  the 
immediate  purchase  of  a  draft  or  bill  of  exchange  by  one  person 
from  another.  We  are,  therefore,  of  the  opinion  that  the  plain- 
tiffs were  the  honafide  holders  for  value  of  the  draft  in  suit  and 
are  entitled  to  recover  thereon. 

The  General  Term  conceded  that  the  plaintiffs  were  hona 
fide  holders  for  value  of  the  bill  before  acceptance,  but  deny 
them  that  character  after  acceptance  as  against  the  acceptor. 
We  think  the  concession  is  fatal  to  the  conclusion  reached  by 
that  court. 

It  is  said  that  the  Farmers  dh  Mechanics*  Bank  v.  Empire 
Stone  Dressing  Co.  (5  Bosw.  290)  is  authority  for  the  position. 
It  is  true  that  some  expressions  of  the  learned  judge  writing  in 
that  case  may  justify  the  citation,  yet  it  should  be  consi'^red 
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that  those  remarks  were  unnecessary  to  the  decision  of  the  case, 
and  the  same  court  have  twice  since  then  refused  to  follow  it. 

We  conceive  the  rule  there  laid  down  finds  no  support  in  the 
doctrines  of  the  text-writers  or  the  reported  cases.  {Philbrick 
V.  DaUett,  2  J.  &  S.  370 ;  First  Nat.  BanTc  of  Portland  v. 
Schuyler^  7  id.  440 ;  Parsons  on  Bills  and  Notes,  323  ;  Daniels 
on  Neg.  Inst,  §  534:;  Edwards  on  Bills  [2d  ed.],  410.) 

If  a  party  becomes  a  hona  fide  holder  for  value  of  a  bill  be- 
fore its  acceptance,  it  is  not  essential  to  his  right  to  enforce  it 
against  a  subsequent  acceptor,  that  an  additional  consideration 
should  proceed  from  him. to  the  drawee.  The  bill  itself  implies 
a  representation  by  the  drawer  that  the  drawee  is  already  in 
receipt  of  funds  to  pay,  and  his  contract  is  that  the  drawee 
shall  accept  and  pay  according  to  the  terms  of  the  draft. 
(Parsons  on  Bills,  323,  54:4:;  Arpin  v.  Cfiapin^  Mass.  Sup.  Ct, 
Oct.,  1885.)  The  drawee  can  of  course  upon  presentment 
refuse  to  accept  a  bill,  and  in  that  event  the  only  recourse  of 
the  holder  is  against  the  prior  parties  thereto  ;  but  in  case  the 
drawee  does  accept  a  bill,  ho  becomes  primarily  liable  for 
its  payment,  not  only  to  its  indorsees  but  also  to  the  drawer 
hhnself. 

The  delivery  of  a  bill  or  check  by  one  person  to  another  for 
value  implies  a  representation  on  the  part  of  the  drawer  that 
the  drawee  is  in  funds  for  its  payment,  and  the  subsequent 
acceptance  of  such  check  or  bill  constitutes  an  admission  of  the 
truth  of  the  representation,  which  the  drawee  is  not  allowed  to 
retract.  (Daniels  on  Neg.  Inst.  534: ;  Parsons  on  Bills,  323,  544, 
545.)  By  such  acceptance  the  drawee  admits  the  truth  of  the 
representation,  and  having  obtained  a  suspension  of  the  holder  s 
remedies  against  the  drawer,  and  an  extension  of  credit  by  his 
admission,  is  not  afterward  at  liberty  to  controvert  the  fact  as 
against  a  hona  fide  holder  for  value  of  the  bill. 

The  payment  to  the  drawer  of  the  purchase-price  furnishes 
a  good  consideration  for  the  acceptance  which  he  then  undei^ 
takes  shall  be  made,  and  its  subsequent  performance  by  the 
drawee  is  only  the  fulfillment  of  the  contract  which  the  drawer 
represents  ho  is  authorized  by  the  drawee  to  make. 
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The  rule  that  it  is  not  competent  for  an  acceptor  to  allege  aa 
a  defense  to  an  action  on  a  bill  that  it  was  done  without  con- 
sideration, or  for  accommodation,  as  against  a  honajide  holder 
for  value  of  such  paper,,  flows  logically  from  the  conclusive 
force  given  to  his  admission  of  funds,  and  is  elementary. 
(Daniels  on  Neg.  Inst,  §§  632-634:;  Edwards  on  Bills,  410; 
Earger  v.  Worrall^  69  K  Y.  371 ;  Com.  Bk.  of  Lake  Erie  v. 
Norton,  iHill,  501 ;  Bobinaonv.  lieyiwlds,  2  Q.  B.  196,  211 ; 
Hoffman  v.  Bank  of  Milwaukee,  12  Wall.  181.) 

Of  course  the  cases  determined  upon  the  ground  that  the 
payee  of  snch  paper  received  it  to  apply  upon  an  antecedent 
debt,  or  that  it  had  been  unlawfully  diverted  from  the  purpose 
for  which  it  was  designed,  have  no  application  to  the  circum- 
stances of  this  case. 

The  judgment*'  of  the  courts  below  should,  therefore,  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the  result. 

All  concur. 

Judgment  reversed. 


Cyeus  BuTLEEt,  Respondent,  v,  John  Smalley  et  al..  Appel- 
lants. 

The  penalty  imposed  by  the  General  Manafacturingf  Act  (§  15,  chap.  40, 
Laws  of  1848)  upon  the  trusteeB  of  a  corporation  organized  under  it  for 
eiguiog  an  annual  report  "  false  in  any  material  representation  "  with 
knowledge  of  its  falsity,  is  not  incurred  simply  because  of  an  omission 
from  the  aggregate  of  indebtedness  of  certain  liabilities  of  the  company, 
although  this  was  known  to  the  defendants  at  the  time  the  report  was 
made. 

Where  it  appears  that  the  report  was  made  within  the  twenty  days  but 
not  filed  until  thereafter  the  inquiry  is  as  to  whether  the  company  is  in 
default ;  while  the  law  requires  the  tiling  to  be  within  a  reasonable  time 
after  the  twenty  days,  and  this  exacts  prompt  performance  and  diligent 
action,  if  the  company  avails  itself  of  the  usual  method  of  performing 
its  duty,  and  the  performance  is  within  a  reasonable  time,  having  regard 
to  the  nature  and  circumstances  thereof,  in  the  absence  of  any  thing 
showing  want  of  good  faith  and  active  diligence,  the  trustees  are  not 
liable. 
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A  manufacturing  corporation  made  and  published  its  report  within  twent7 
days  after  the  Ist  dajr  of  January,  1878,  but  through  a  mistake  of  its 
secretary,  to  whom  It  was  delivered  for  that  purpose,  it  was  not  filed 
within  that  time.  Upon  application  to  the  Supreme  Court  an  order  was 
granted  February  thirteenth  that  the  report  be  filed  nunc  pro  tunc 
and  it  was  filed  on  that  day.  In  an  action  by  a  creditor  of  the  corporation 
against  the  trustees,  IiM,  that  the  order  did  not  relieve  the  defendants 
from  the  consequence  of  any  default  on  their  part,  as  the  duty  to  file 
the  report  was  imposed  by  statute,  and  over  it  the  court  had  no  jarisdic- 
tion  ;  but  that  the  application  was  an  act  by  defendants  in  f  utherance  of 
their  duty,  and  an  indication  of  good  faith  ;  and  a  finding  that  there  was 
neither  a  prompt  performance  nor  diligent  action  on  the  part  of  the 
company  with  respect  to  the  filing  was  error;  as  was  also  a  refusal  to  find 
that  whether  the  report  was  filed  within  a  reasonable  time  after  the  ex- 
piration of  the  twenty  days  depended  upon  the  circumstances  of  the  case. 

(Submitted  June  12,  1885 ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  March  2, 1883,  which  atBrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  tlie  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 

ThonhOH  Winsor  db  Samuel  Marsh  for  appellants.  A  filing 
of  the  report,  if  not  within  twenty  days,  is  not  a  sine  qua  non. 
No  action,  is  given  for  mere  non-filing  of  report.  {Came- 
ron V.  Seainan,  69  N.  Y.  402.)  The  provision  as  to  filing 
is  directory  ;  while,  in  a  proper  case,  gross  negligence  or  wan- 
ton willfulness  in  not  filing,  would  be  visited  with  condign 
punishment.  ( feeder  v.  Mudgett,  95  N.  T.  295,  298,  300, 
315.)  The  order  nunc  pro  tunc,  ordering  that  the  report  "  be 
filed  in  the  ofiice  of  the  clerk  of  the  county  of  New  York,  as 
of  the  17th  of  January,  1878,"  is  binding  on  the  company,  its 
officers,  and  the  plaintiff  as  their  managing  stockholder,  or 
corporator,  and  to  all  intents  and  purposes  a  trustee  or  director 
in  control  of  the  whole  concern.  {Qildersleeve  v.  Dixon,  6 
Daly,  76.)  The  filing  nunc  pro  tunc,  February  13,  1878,  as 
of  January  17,  1878,  was  valid  and  binding  on  the  company, 
even  if  it  were  not  on  an  outside  creditor,  and  especially  was 
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it  binding  on  Butler,  considering  his  confidential  relations  to 
the  company ;  the  chief  est  stockholder  and  most  active  man  on 
duty,  and  in  all  reality  a  trustee.  {Brigga  v.  Easterly^  62  Barb. 
51 ;  Bonndl  v.  Qriswold,  80  N.  T.  136 ;  Eaaterly  v.  Barber, 
65  id.  252;  Deming  v.  PuUston,  id.  655;  Pier  v.  Han- 
more^  86  id.  95 ;  Arthur  v.  Oriewoldj  55  id.  400.) 

FramJc  A,  Irish  for  respondent.  The  defendants  are  liable 
for  the  debt  in  question,  because  they  failed  to  jBle  a  report  as 
provided  in  the  twelfth  section  of  the  act  of  1848,  as  soon  as 
practicable  after  the  expiration  of  twenty  days  from  tlie  first 
day  of  January,  and  because  they  failed  in  prompt  performance 
and  diligent  action  with  respect  to  sucli  filing.  {Qildersleeve 
V.  Dixon,  6  Daly,  76  ;  Deming  v.  Puleaton^  35  N.  Y.  Super. 
Ct.  309;  Vincent  v.  Sands,  33  id.  511 ;  Jones  v.  Barlow,  62 
N.  Y.  202 ;  Cameron  v.  Seaman,  69  id.  396  ;  Balen  v.  Crosby, 
49  id.  183  ;  Sanborn  v.  Lefferts,  58  id.  179.)  When  the  trus^ 
tees  had  failed  to  file  their  annual  report  according  to  law  the 
penalty  attached,  and  the  right  of  action  in  favor  of  plaintiff 
and  other  creditors  accrued  and  was  perfect.  {Matter  of 
Empire  City  Bh,  18  N.  Y.  199;  TayUr  v.  Porter,  4  Hill, 
140;  Rockwell  v.  Nearing,  35  N.  Y.  302;  Westerodt  v. 
Oregg,  12  id.  202 ;  Happy  v.  Kosher,  48  id.  313.)  Where 
there  is  a  fixed  or  contemplated  money  obligation  there  is 
an  existing  debt  within  the  statute ;  and  although  tlie  right 
of  action  against  the  trustees  in  a  case  where  the  debt  is 
payable  in  the  future  does  not  accrue  until  the  maturity  of  the 
debt,  yet  the  debt  exists ;  and  upon  its  maturity  the  trustees 
who  neglected  to  conform  to  the  statute  while  it  was  outstand- 
ing may  be  held  under  this  section.  [Jones  v.  Barlow,  62  N. 
Y.  202  ;  Version  v.  Palmer,  43  K  Y.  Super.  Ct.  2J1 ;  Leggett 
V.  BanJc  of  Sing  Sing,  24  N.  Y.  291.)  The  objection  of  mis- 
joinder of  causes  of  action  is  not  available.  It  was  not  taken  by 
demurrer  or  answer,  and  is  therefore  waived.  (Code,  §§  498, 
499.)  In  any  case  there  was  no  misjoinder.  (Bonnell  v. 
Wheeler,  1  Hun,  332;  Bonnell  v.  Qriswdd,  68  N.  Y.  294; 
Arthur  V.  Oriswold,  55  id.  400. 
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Danforth,  J.  "  The  Lathrop  Anti-Frictionate  Company  " 
was  organized  under  the  Manufacturing  Law  of  1848  (Chap.  40). 
It  made  and  published  a  report  of  its  aflEairs,  as  required  by  sec- 
tion 12  of  that  act,  within  twenty  days  after  the  1st  day  of  Jan- 
uary, 1878,  but  the  report  was  not  filed  until  February  thir- 
teenth. The  defendants  were  its  trustees,  and  the  plaintiff, 
claiming  to  bo  a  creditor  of  the  company,  brought  this  action 
to  fix  a  liability  upon  them  for  his  debt,  on  the  grounds,  firsts 
that  the  report  was  false  in  fact;  and,  second^  was  not  filed 
within  the  said  twenty  days,  "  nor  as  soon  as  practicable  there- 
after." The  first  ground  seems  now  to  be  abandoned  by  the 
counsel  for  the  respondent,  and  indeed  could  not  well  be  in- 
sisted upon.  There  is  no  finding  that  the  report  was  false,  nor 
that  the  defendants  signed  it  knowing  it  to  be  false,  but  only 
that  it  omitted  from  the  aggregate  of  indebtedness  certain  lia- 
bilities of  the  company,  and  that  this  was  known  to  the  defend- 
ants "  at  the  time  the  report  was  made  and  filed ;"  nor  is  there 
any  finding  either  of  bad  faith  or  of  willful  or  fraudulent  pur- 
pose on  the  part  of  the  trustees,  nor  of  any  fact  showing  actual 
fraud  ;  and  without  one  or  the  other  of  these  things,  the  pen- 
alty imposed  for  signing  a  report  "  false  in  any  material  repre- 
sentation "  (§  15,  act  of  1848,  8npra\  is  not  incurred.  {Pier 
V.  Hamnore^  86  N.  Y.  95  ;  Bonnell  v.  Oriswold^  89  id.  122.) 
The  other  point  is  disposed  of  by  the  construction  given  to  sec- 
tion 12  {supra) J  in  Cameron  v.  Searnan  (69  N.  T.  396).  In 
that  case  the  precise  question  was  whether  the  report  must  be 
filed  and  published,  as  well  as  made  within  the  twenty  days 
from  the  first  of  January,  in  order  to  meet  the  exigency  of  this 
section,  and  it  was  held  that  the  limitation  of  twenty  days,  ap- 
plied only  to  the  act  of  making,  and  did  not  apply  to  the  act 
of  filing  or  publishing ;  that  as  to  those  acts,  the  section  was 
directory,  but  as  the  object  of  the  act  was  to  insure  a  speedy 
and  public  disclosure  of  the  contents  of  the  report,  it  was  said 
that  the  law,  in  the  absence  of  an  express  provision  on  the  sub- 
ject, implies  that  both  filing  and  publication  should  be  within 
a  reasonable  time  after  the  twenty  days,  and  that  this  require- 
ment exacted  prompt  performance  and  diligent  action  on  the 
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part  of  the  trastees.  This  rule  was  laid  down  as  most  consist- 
ent with  reason  and  a  due  regard  to  convenience  and  justice, 
and  leads  to  an  inquiry  in  any  given  case,  whether  the  party 
on  whom  the  duty  is  imposed  is  shown  to  be  in  default.  In 
that  case  the  report  was  made  within  the  twenty  days,  sent  by 
mail  to  the  county  clerk  and  to  the  newspaper  oflBce  on  the 
twenty-first  day  and  was  in  fact  both  filed  and  published*,  but  of 
course  not  until  after  the  expiration  of  the  twenty  days. 

Now  in  the  case  before  us  it  is  conceded  that  the  report  was 
made  within  the  twenty  days,  viz.:  on  the  seventeenth  of  Jan- 
uary. It  was  conclusively  proven  that  at  the  moment  of  making, 
the  report  was  delivered  to  the  secretary  for  filing  and  publica- 
tion ;  he  caused  its  publication  the  next  day,  and  the  plaintiff  him- 
self proved  that  it  was  owing  to  the  mistake  of  the  secretary  that 
it  was  not  then  filed.  At  the  outset  of  the  case  the  plaintiff 
introduced  and  put  in  evidence  the  annual  report  of  the  com- 
pany, dated  January  17,  1878,  and  a  petition  dated  February 
eighth,  addressed  to  the  Supreme  Court,  and  its  order  thereon. 
The  report  was  in  form  sufficient,  and  the  petition,  verified  by 
the  secretary,  stated  that  the  report  was  published  on  the 
eighteenth  of  January,  but,  "  by  mistake,  was  not  filed  in  the 
offipe  of  the  clerk  of  the  county  of  New  York."  The  prayer  of 
the  petition  was  granted,  and  the  court  on  the  thirteenth  day  of 
February,  ordered  the  report  filed  as  of  Januar}'^  seventeenth.  In 
the  Course  of  the  trial,  the  defendant,  John  Smalley,  had  testified 
that  the  report  was  filed  in  the  clerk's  office,  Januaiy,  1878,  and 
upon  cross-examination  the  plaintiff's  counsel  called  his  attention 
to  that  evidence,  saying,  *^  and  that  you  still  affirm  ?  is  that  so  ? 
Ans.  That  is  so  in  one  respect ;  "  and  being  further  pressed, 
said :  "  That  report  was  made  out  and  given  to  my  son " 
(meaning  the  secretary),  "  and  I  supposed  he  took  it  there." 
This  answer  was,  on  motion  of  the  examining  counsel,  stricken 
oat,  but  subsequently  on  the  same  examination,  the  question 
was  repeated,  the  plaintiff's  counsel  saying :  "  Q.  I  now  repeat 
my  former  question.  Did  you  swear  on  your  direct  examina- 
tion as  follows :  *  Q.  Do  you  know  whether  there  was  any  re- 
port of  the  Lathrop  Anti-Frictionate  Co.  filed  in  1878,  in  Jan- 
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iiary  of  th^t  yoar?  A.  Yes,  Bin,  there  was.'  A.  I  did.  Q. 
Yoa  did  not  file  it  yourself  ?  A.  No,  sir.  Q.  Don't  you  know 
that  your  son,  William  W,  Smalley,  subsequently,  and  as  late 
as  February  eighth,  made  an  application  to  the  court  upon  a 
petition,  iu  which  he  swore  that  through  some  mistake  or  other 
that  report  had  not  been  filed  within  the  first  twenty  days  of 
the  year,  as  required  by  law?  A.  I  think  I  did.  Q.  Why 
did  you  swear  as  you  did,  that  the  report  was  filed  in  January, 
when  you  knew  that  your  son  had  made  a  petition  under  oath 
that  it  was  not  2  A.  As  far  as  I  was  concerned  it  was  filed. 
I  did  every  thing  in  my  power ;  I  had  helped  him  to  make 
out  a  report  and  he  took  it,  and  I  was  not  aware  at  the  time 
but  what  it  was  filed." 

William  Smalley,  referred  to  by  the  foregoing  witness,  tes- 
tified that  lie  was  secretary  of  the  company  ;  that  the  report 
was  tiled  in  1S78,  and  published.  He  testified  to  the  prepara- 
tion of  a  petition  to  the  Supreme  Court  for  leave  to  file  the 
report,  and  the  granting  of  the  order  on  the  thirteenth  of  Feb- 
ruary, that  the  report  be  then  filed  nunopro  tuna,  as  of  the 
18th  of  January,  1878. 

The  referee  committed  no  error  in  refusing  to  hold  that  the 
order  relieved  the  defendant.  Such  entries  are  sometimes 
made  in  the  progress  of  litigation,  upon  the  principle  that  a 
delay  of  the  court  shall  prejudice  no  one.  Here  the  duty  to 
file  the  report  was  imposed  by  statute  upon  the  corporation, 
and  over  it  the  court  had  no  jurisdiction.  But  the  application 
was  an  act  by  the  defendants  in  supposed  furtherance  of  their 
duty  and  was  an  indication  of  good  faith  in  respect  to  the  proper 
disposition  of  the  report.  It  was  an  effort  to  do  that  which  the 
corporation  had  not  done.  Under  another  act,  similar  in  its  pur- 
pose (Laws  of  1875,  chap.  611,  §  18),  a  director  may  escape  the 
consequences  of  an  omission  on  the  part  of  the  company,  by 
himself  subsequently  and  within  a  fixed  time  filing  a  certificate 
or  report,  but  no  such  provision  is  to  be  found  in  the  act  be- 
fore us.  It  is  enough,  however,  as  we  have  seen  {CatTierorb  v. 
SeamaThy  supra\  that  it  be  filed  within  a  reasonable  time  after 
the  expiration  of  the  twenty  days,  and  the  referee  was  asked 
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to  find  that  whether  this  was  done  would  depend  upon  the 
circumstances  of  the  case.  This  he  refused  to  do,  and  the  de- 
fendants excepted.  In  this  the  referee  erred ;  and  also  in  find- 
ing that  there  was  neither  prompt  performance,  nor  diligent 
action  on  the  part  of  the  company  with  respect  to  the  filing  of 
the  report.  To  prepare  a  report  for  filing  and  publication, 
to  place  it  in  good  faith  in  the  hands  of  the  secretary  for 
deposit  in  the  clerk's  office  and  in  the  office  of  a  newspaper, 
is  at  least  equal  in  significance  to  a  delivery  of  a  report 
to  a  mail  agent  for  transmission  to  those  places.  In  the  one 
case  as  in  the  other  the  company  avails  itself  of  the  usual 
method  of  performing  its  duty,  and  in  the  absence  of  anything 
to  show  the  want  of  good  faith  and  active  diligence  in  respect 
thereto  on  its  part,  a  trustee,  when  no  time  is  fixed  by  statute 
within  which  an  act  shall  be  performed,  should  not  be  subjected 
to  a  penalty,  provided  the  thing  required  is  actually  done  at  a 
reasonable  time,  having  regard  to  the  nature  and  circumstances 
of  the  performance.  The  case  at  bar  is  not  within  the  mis- 
chief at  which  the  act  is  aimed,  as  it  concededly  is  not  within  its 
terms.  The  referee  erred  in  refusing  to  find  as  request-ed,  and 
he  found  without  evidence  the  existence  of  a  default  upon  which 
the  defendant  might  be  charged. 

We  think  the  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Ruger^  Ch.  J.,  and  Rappalo,  J.,  not 
voting. 

Judgment  reversed. 


Robert  0.  Martin,  Appellant,  v.  Jacob  S.  Reoior,  Respond- 

eivt. 

Since  the  passage  of  the  acts  in  relation  to  the  property  of  married  women 
there  is  no  presamption  that  the  husband  is  in  occapation  of  his  wife's 
lands,  and  in  an  action  of  ejectment  brought  against  the  husband  to  re- 
cover  possession  of  such  lands,  whether  she  was  occupying  them  at  the 
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time  of  the  commencement  of  the  action,  or  had  given  to  her  husband 
the  possession,  is  to  be  determined  as  a  question  of  fact. 

(Argued  October  6,  1885  ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  May  1, 1883,  which  affirmed  a  judgment  in  favor 
of  the  defendant  entered  upon  a  verdict.  (Reported  below,  30 
Hun,  138.) 

This  was  an  action  of  ejectment  for  non-payment  of  rent, 
under  leases  executed  by  Stephen  Van  Rensselaer. 

Plaintiff  claimed  as  grantee  of  the  lessor.  The  interests  of  the 
original  lessees  were  shown  to  have  been  transferred  by  success- 
ive conveyances  to  Martinus  Lansing,  who  was  father  of  defend- 
ant's wife.  Non-payment  of  rent  falliug  due  in  1859,  was  shown. 
The  action  was  commenced  in  1860.  It  was  proved  in  sub- 
stance that  in  1856  said  Lansing  told  defendant's  wife  that,  if 
she  would  move  on  the  land  in  question,  he  would  make  her  a 
present  of  it,  and  that  she  might  go  on  and  build  and  improve 
it,  and  he  would  give  to  her  a  deed.  That  defendant  and  his 
wife  thereupon  moved  upon  the  premises,  and  lived  thereon  as 
husband  and  wife.  Buildings  were  put  up  and  improvements 
made. 

The  further  facts,  so  far  as  material  are  stated  in  the  opinion. 

jEsek  Cowen  for  appellant.  The  defendant  was,  upon  the 
undisputed  facts  of  the  case,  an  actual  occupant  of  the  prem- 
ises within  the  meaning  of  the  statute.  (2  R.  S.  304,  §  4 ; 
Shaver  v.  McGraw^  12  Wend.  558 ;  Doe  v.  Sterling^  2  Stark. 
187;  HaraiUonx.  Dougla%^  46  N.  T.  218  ;  Alexander  v.  Ward^ 
64  id.  230;  Tovmaend  Bk.  v.  Todd,  49  Conn.  231.)  A  mere 
equitable  ownership  in  the  wife,  if  that  made  any  difference 
with  the  occupancy,  did  not  exist  hero ;  the  defendant  went  into 
possession  by  mere  verbal  permission  of  the  wife's  father. 
[Freeman  v.  Freeman^  43  N.  Y.  35 ;  Lobdell  v.  Ldbdelly  33 
How.  347.)  The  fact  that  the  defendant  occupied  and  pos- 
sessed, as  the  representative  of  the  wife,  does  confer  upon  him 
the  occupancy  within  the  statute.     Even  a  servant  in  occupation 
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may  be  defendant  in  ejectment.     {Doe  v.  Stradling^  2  Stark. 
187.) 

Oeorge  W.  Miller  for  respondent.  Since  1848  a  wife  could 
hold,  possess  and  occupy  real  property  as  afefne  sole,  {Knapp 
V.  Smithy  27  N.  Y.  277.)  She  could  do  so  and  could  buy  ^on 
credit  without  any  other  separate  estate,  and  she  could  manage 
a  farm  by  and  through  the  agency  and  services  of  her  hus- 
band, and  hold  the  property  and  its  increase  as  her  separate 
estate.  (  Vdn  DerweH  v.  Gould,  36  X.  Y.  639 ;  Abhey  v.  Deyo, 
44  id.  343;  Rowe  v.  Smith,  45  id.  230.)  Recent  legisla- 
tion has  wholly  changed  the  common  law.  The  husband  has 
no  longer  any  right  to  the  use  of  tlie  real  estate,  or  to  the 
possession  of  the  property  thus  acquired.  {Prevot  v.  Lawrence, 
51  N.  Y.  219;  Wright  v.  WrigJU,  54  id.  437  ;  Mmier  v.  Minier, 
4Lans.  422;  Wood  v.  Wood,  18  Hun,  350;  83  X.  Y.  575; 
Alexander  v.  Hard,  64  id.  22S.)  Payment  of  taxes  by  the 
husband  shows  no  right  or  possession  in  him  and  is  not  even 
evidence  of  actual  occupation.  {Minier  v.  Minier,  4  Lans. 
422 ;  Ludlow  v.  Meyers,  3  Johns.  388.)  A  parol  gift  of  land, 
followed  by  delivery  of  possession,  continued  o<;cupancy  and 
the  making  of  substantial  improvements,  creates  a  good  title. 
{Freeman  v.  Freeman,  43  N.  Y.  34 ;  LohdeU  v.  LohdeU,  36 
id.  327.)  The  validity  of  Mrs.  Rector's  title  was  not  in 
question.  That  she  claimed  title  and  was  in  possession  —  was 
the  occupant— was  sufficient  to  defeat  the  action  against  the 
defendant.  {Ohamherlain  v.  Choles,  35  N.  Y.  447 ;  Steele  v. 
Johnson,  4  Allen,  425.) 

Danfoeth,  J.  That  the  plaintifiE  was  the  grantee  of  the 
original  lessor,  tliat  rent  was  due  from  the  lessee,  and  unpaid, 
and  that  the  demise  contained  a  condition  for  re-entry  upon 
the  laud  in  question  for  non-payment  of  rent  was  conceded, 
but  the  land  was  occupied  and  no  recovery  could  be  had  flnless 
the  defendant  was  at  the  beginning  of  the  action  the  actual 
occupant  of  the  premises.  (2  R.  S.  304,  §  4.)  Whether  he  was 
such  occupant  was  the  question  litigated  at  the  trial.     The 
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plaintiff  claimed  that  the  evidence  was  all  one  way,  and  of 
such  force  as  to  require  the  trial  court  to  withhold  it  from 
the  jury  and  direct  a  verdict  for  him.  The  judge  declined  to 
do  so,  and  upon  submission  to  the  jury,  their  verdict  was  in 
favor  of  the  defendant,  as  was  also  a  special  finding  that  ^'  he 
was  not  the  actual  occupant  of  the  premises  at  the  time  of  the 
commencement  of  this  action." 

We  think  the  learned  court  did  not  err.  By  force  of  the 
statutes  relating  to  the  property  of  married  women  (Laws  of 
1849,  chap.  375),  the  wife  may  take  the  equitable  or  legal 
title  to  real  and  personal  property,  and  hold  the  satne  to  her 
sole  and  separate  use  as  though  she  were  unmarried.  She  might, 
therefore,  cultivate  the  land  and  manage  the  personal  property 
either  in  person  or  by  means  of  any  agency  which  any  other 
owner  of  property  might  employ.  {Knapp  v.  Smithy  27  N. 
Y.  277;  Draper  v.  Stouvend,  35  id.  507;  lioioe  v.  Smith,  45 
id.  230 ;  Bodfne  v.  KiUeeUy  53  id.  93 ;  Wood  v.  Wood,  83  id. 
575.)  Whether  she  was  doing  so  in  this  case  or  whether  she 
had  given  to  the  defendant,  her  husband,  the  possession  of  the 
premises  was  the  real  subject  of  contention,  and  to  bo  deter- 
mined as  a  question  of  fact.  {Alexander  v.  Hard,  64  N.  Y. 
228.)  That  the  title  was  in  her  was  unquestioned,  without 
her  consent  he  could  have  no  legal  possession,  and  therefore 
could  not  have  even  that  rii^htful  temporary  use  of  the  soil  with- 
out which  one  could  not  be,  in  the  lansruago  of  the  statute,  an 
"  actual  occupant."-  In  behalf  of  the  plaintiff,  the  defendant 
at  one  time  testified  on  examination  before  trial,  but  after  suit 
brought,  that  he  was  in  possession  at  the  time  of  the  commence- 
ment of  the  action,  and  with  that  general  testimony  the  plaintiff 
rested.  But  afterward  the  facts  constituting  the  possession  and 
occupancy  of  the  premises  were  disclosed,  and  it  appearing  that 
the  land  was  given  to  Mrs.  Eector  by  her  father,  the  defendant 
testified :  "  My  wife  went  upon  those  premises  in  ptirsuance  of 
that.  I  went  there  with  my  wife ;  the  property  was  given  to 
her,  and  of  course  I  went  there  and  lived  with  her ;  that  was 
the  only  reason  I  went  there ;  I  occupied  the  premises  in  no 
other  way  than   that."     "  She  continued,"  be  says,  "  to  live 
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upon  and  occupy  these  premises"  for  many  years,  and  until  a 
short  time  before  the  trial,  and  whatever  he  did  ^*  was  by  her 
directions,"  or  as  he  says,  "he  was  the  acting  man  under  his 
wife."  She  testifies  that  she  went  into  possession  at  the  time 
the  farm  was  given  to  her,  long  before  the  commencement  of 
the  action,  and  continued  in  possession  from  that  time,  person- 
ally residing  upon  and  occupying  it ;  that  she  never  gave  the 
possession  of  the  premises  in  any  way  to  her  husband.  Upon 
this  testimony  the  jury  might  well  find  that  the  defendant  was 
not  the  "  actual  occupant."  He  was  there  as  liusband,  servant, 
agent,  not  as  one  having,  in  relation  to  the  land,  any  right  or 
interest  or  power  of  control.  In  neither  capacity  did  he 
occupy  within  the  meaning  of  the  statute.  Nor  were  they  in 
possession  jointly.  The  possession  was  always  her  possession. 
If  ousted  by  her  husband  or  other  person,  she  could  bring  an 
action  to  recover  possession.  Before  the  statutes  {supra)  the 
husband,  ^wr<?  mariti^  had  a  right  to  the  possession  of  his  wife's 
lands,  and  as  her  head  or  master  he  might  be  presumed  to  be  in 
occupation.  It  is  now  different.  The  wife  as  well  as  the  husband 
may  own  lands  free  from  the  other's  control,  and  there  can  be 
no  such  presumption.  He  may  still  be  the  head  of  the  family 
without  being  in  any  legal  sense  the  possessor  or  actual  occu- 
pant of  the  house  or  land  in  or  upon  which  the  family  reside. 

But  upon  the  whole  evidence  it  was  properly  left  for  the 
jury  to  say  whether  the  defendant  was  the  actual  occupant, 
and  their  verdict,  rendered,  as  it  was,  under  prouer  instructions, 
is  conclusive. 

We,  therefore,  agree  with  the  General  Term  and  think  the 
judgment  appealed  from  should  be  affirmed, 

Andrews,  Miller  and  Finch,  JJ.,  concur ;  Rapallo  and 
Earl,  JJ.,  dissent ;  Rcger,  Ch.  J.,  not  voting. 

Judgment  afiirmed. 

SioKBLS— Vol.  LVI.  11 
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114  895     The  People,  ex  rel.    The  Board  of   Supervisors  of   the 


101    82:        OouNTT  OF  TJlstbr,  Respondent,  v.  The  Common  Council 
.  ^^-?..?Z*         OF  THE  City  of  Kingston,  Appellant 

101  82  '  Jrr 
157  409 
Under  tbe  statutes  regulating  appeals  to  the  State  assessors  from  equaliza- 
tions made  by  boards  of  supervisors,  of  the  valuation  of  property  in 
their  respective  counties  (Chap.  312,  Laws  of  1869 ;  chi||>.  827,  Laws  of 
1873;  chap.  851,  Laws  of  1874;  chap.  49,  Laws  of  1876;  chap.  80.  Laws 
of  1880),  where  such  an  appeal  is  dismissed,  the  costs  and  expenses  in- 
curred by  the  board  may  be  charged  against  the  town,  city  or  ward  ap« 
pealing. 

Under  said  acts  the  employment  of  necessary  appraisers  and  searchers  by 
the  l>oard  at  a  reasonable  per  diem  compensation,  and  the  necessary  dis- 
bursements in  preparing  for  the  investigation  are  legal  items  of  expenses 
chargeable  under  the  statute;  and  the  decision  of  the  board  of  supervisors — 
the  auditing J[>oard  created  by  the  acts  —  as  to  the  amount  and  reasonable- 
ness of  the  expenses  incurred,  in  the  absence  of  fraud  or  collusion,  is 
final  and  conclusive. 

It  was  within  the  power  of  the  legislature  to  constitute  the  board  of  super- 
visors a  board  to  audit  the  expenses  chargeable  upon  the  party  appeal- 
ing. In  making  the  audit  the  members  of  the  board  simply  discharge 
a  duty  of  public  administration,  cast  upon  them  by  law,  and  are  neither 
within  the  letter  nor  the  spirit  of  the  statute  prohibiting  a  judge  from 
sitting  in  a  case  in  which  he  is  a  party  or  is  interested. 

At  a  meeting  of  the  board  of  supervisors  of  the  county  of  U.  bills  of  ex- 
penses, duly  verified,  incurred  by  it  in  equalization  proceedings,  were 
presented.  The  supervisors  and  counsel  of  the  city  of  K.,  the  party 
appealing,  had  notice  as  early  as  November  thirteenth  of  the  amount  oi 
expenses  claimed  to  have  been  incurred  by  the  board.  On  November 
twenty-first,  the  board,  then  in  session,  appointed  a  committee  to  exam- 
ine the  bills  and  report  thereon.  On  December  first  the  counsel  for  the 
city  notified  the  committee  that  the  city  desired  to  be  heard.  On  Decem- 
ber third,  the  committee  made  a  report  to  the  board,  and  upon  its  being 
read,  the  supervisors  of  the  city  requested  that  consideration  thereof  t>e 
postponed  until  the  next  day  in  order  to  give  them  time  to  examine  the 
bills «nd  present  objections;  the  board,  however,  proceeded  to  act  upon 
the  report  and  made  the  audit,  no  specific  objections  being  made  by  the 
city  supervisors  to  any  of  the  items;  it  was  the  practice  of  the  board  to 
adjourn  on  the  fifth.  In  proceedings  by  mandamna  to  compel  the  com- 
mon council  of  the  city  to  levy  and  collect  the  sum  audited,  held^  that 
under  the  circumstances  disclosed,  no  lesral  right  of  the  city  was  invaded 
by  the  denial  of  the  application  for  delay. 

Also  Tield,  that  the  board  of  supervisors  had  such  an  interest  in  enforcing 
the  collection  of  the  costs  that  It  could  authorize  the  proceedings;  that 


1886.]  People,  ex  rel.  v.  City  of  Kingston.  83 


Statemeut  of  case. 


the  expenses,  when  incurred,  were,  in  the  first  instance,  on  its  credit,  and 
so  were  county  charges,  it  simply  having  a  remedy  over  against  the  city 
in  case  the  latter  failed  on  its  appeal. 

The  board  passed  a  resolution  on  December  fourth,  authorizing  the  em- 
ployment of  counsel  named,  *'  in  all  matters  in  litigation  "  growing  out 
of  the  equalization,  and  authorizing  him  "  to  take  all  necessary  and 
proper  proceedings  in  the  name  of  the  board ; "  subsequently  a  com- 
mittee of  its  members  was  appointed  with  full  power  to  do  all  things 
necessary  in  the  litigation.  Held,  that  ample  authority  was  thus  con- 
ferred to  institute  the  proceedings. 

The  charter  of  the  city  provides  a  special  system  for  the  collection  of  taxes 
therein.  ;It  was  objected  that  the  charge  against  the  city  could  not  be 
enforced.  IIM  untenable;  that  the  direction  in  the  act  of  1873  (Chap. 
327,  Laws  of  1873),  requiring  the  sum  audited  by  the  board  of  supervisors 
to  be  '*  levied  upon  the  taxable  property  iu  said  ♦  ♦  ♦  city,"  id  to  be 
carried  out  by  causing  the  same  to  be  levied  in  the  usual  way  provided 
for  levying  and  collecting  taxes  in  the  city. 

The  city  procured  a  writ  of  certiorari  to  review  the  proceedings  of  the 
board  in  auditing  the  accounts  and  assessing  them  upon  the  city.  The  writ 
was  dismissed  by  the  General  Term.  Hdd,  that  its  order  was  not  rM  adj^i- 
dieata  as  to  the  validity  of  the  assessment,  as  the  allowance  or  refusal  of 
the  writ  was  in  the  discretion  of  the  court;  and  that  the  character  of  the 
order  as  a  discretionary  one  was  not  altered  by  the  fact  that  it  appears 
in  the  opinion  of  the  court  that  it  examined  the  proceedings  and  consid- 
ered them  regular. 

(Arguea  October  20,  1885;  decided  January  19,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  *  judicial  department,  made  May  22,  1885, 
which  affirmed  an  order  of  Special  Term,  granting  a  peremp- 
tory writ  of  mandamiLS  herein. 

The  proceedings  were  instituted  December  6,  ISSi,  the 
Special  Term  order  directed  the  issuance  of  a  writ  of  manda- 
mus commanding  the  common  council  of  the  city  of  Kingston 
to  levy  and  collect  upon  the  taxable  property  of  the  city  the 
sum  of  $18,308.07,  audited  by  the  board  of  supervisors  De- 
cember 3,  1883,  for  costs  and  expenses  incurred  by  the  board 
on  an  appeal  to  the  State  assessors,  taken  by  the  supervisors 
of  the  city  of  Kingston,  November  28,  1882,  from  the  equali- 
zation of  tlie  vahiation  of  the  real  and  personal  property  of  the 
several  towns  and  wards  in  the  county  of  Ulster,  made  by  the 
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board  of  supervisors  at  its  annual^ session  in  that  year.  The 
appeal  came  on  to  be  heard  before  the  State  assessors,  and  was 
dismissed  November  16,  1883. 

The  board  of  supervisors  on  the  29th  of  November,  1882, 
after  said  appeal  was  taken,  appointed  a  committee  to  take 
charge  of  the  interests  of  the  board  on  the  appeal,  with  power 
to  employ  counsel,  and  such  clerical  and  other  assistance  as  the 
committee  should  deem  necessary,  and  take  such  measures  and 
incur  such  ex{)enses  as  their  counsel  might  advise,  or  as  they 
should  deem  meet  and  proper  in  the  premises.  Pursuant  to 
this  authority  counsel  were  employed,  and  upon  their  advice 
the  committee  caused  abstracts  to  be  made  of  all  conveyances 
recorded  in  the  clerk's  oflSco  of  Ulster  county,  for  the  period  of 
five  years,  commencing  January  1,  1878,  stating  the  considera- 
tion named  in  each  case.  The  expense  of  obtaining  these  ab- 
stracts exceeded  $2,000.  The  committee  also,  by  advice  of 
their  counsel,  caused  an  appraisal  to  be  made  of  each  parcel  of 
land,  of  which  there  was  a  several  ownership  in  the  county 
of  Ulster,  by  appraisers  appointed  by  them  for  each  town 
atid  ward  in  the  county  (there  being  sixty-three  appraisers  in 
all),  at  an  expense  of  $9,570.03.  Other  expenses  were  incurred 
for  clerical  and  other  work,  stenographers'  fees,  house  hire, 
printing,  etc.,  including  the  sum  of  $1,227.81,  for  special  ser- 
vices of  persons  who  at  the  time  were  members  of  the  board 
of  supervisors.  The  aggregate  expenses,  including  therein 
$4,500  for  services  of  counsel,  as  audited  by  the  board  of  super- 
visors December  3,  1883,  after  the  decision  of  the  State 
assessors,  amounted  to  the  sum  of  $21,446.99.  The  town 
of  Marbletown  also  appealed  from  the  equalization  of  1882, 
which  appeal  was  taken  at  the  same  time,  as  the  appeal  by 
the  city  of  Kingston,  and  the  two  appeals  were  carried 
along  concurrently,  and  were  heard  together  by  the  State  asses- 
sors, with  the  same  result  in  each  case.  The  board  of  super- 
visors, upon  auditing  the  costs  and  expenses  as  above  stated, 
apportioned  them  as  between  the  town  of  Marbletown  and  the 
city  of  Kingston,  upon  the  basis  of  the  total  equalized  valuation 
of  the  town  and  city  respectively -^  the  sum  of  $18,337.18,  bo- 
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ing  apportioned  as  the  share  of  the  city  of  Kingston,  and  the 
sum  of  $3,109.81,  as  the  share  of  Marbletown.  Prior  to  the 
decision  of  the  State  assessors,  the  board  of  supervisors  and  the 
city  of  Kingston  respectively  submitted  to  the  assessors  a  state- 
ment in  detail  of  the  expenses  incurred  by  each.  The  statement 
of  the  board  of  supervisors  corresponded  in  the  aggregate  with 
the  sum  as  audited  December  3,  1883,  to-wit,  $21,446.99,  and 
the  expenses  incurred  by  the  city,  as  presented  to  the  assessors, 
amounted  to  about  the  sum  of  $J  8,800.  Prior  to  the  audit, 
and  on  the  2l8t  of  November,  1883,  the  board  of  supervisors 
(being  then  in  session)  appointed  a  committee  to  examine  the 
bills  of  expenses  incurred  by  the  board  on  the  appeals  in  the 
equalization  proceedings,  and  to  report.  The  bills  prior  to  that 
time  had  been  duly  verified  by  the  several  claimants,  and  pre- 
sented to  the  State  assessora,  and  had  been  certified  as  correct 
by  the  committee  originally  appointed  to  act  in  behalf  of  the 
board,  and  it  appears  by  uncontradicted  evidence  that  the 
supervisors  of  Kingston  and  the  counsel  for  the  city,  as  early 
as  on  the  13th  of  November,  1883,  were  informed  of  the 
amount  of  expenses  claimed  to  have  been  incurred  by  the  board 
of  supervisors.  On  the  1st  of  December,  1883,  the  counsel  for 
the  city  notified  the  committee  appointed  November  21,  1883, 
tliat  the  city  desired  to  bo  heard  upon  the  matter  of  the  audit, 
and  to  give  testimony  in  respect  to  the  bills  presented.  On 
the  3d  of  December,  1883,  the  committee  reported  to  the  board, 
and  on  the  report  being  read,  the  supervisors  of  Kingston  re- 
quested the  board  to  postpone  the  consideration  until  the  next 
day,  in  order  to  give  them  time  to  examine  the  bills  and  make 
such  objections  as  they  might  desire.  The  board,  however, 
proceeded  to  act  upon  the  report,  and  made  the  audit  as  before 
stated.  No  specific  objections  were  made  by  the  supervisors 
of  Kingston  to  any  of  the  items.  It  appears  that  it  was  the 
practice  of  the  board  of  supervisors  at  its  annual  session  to  ad- 
journ from  the  fifth  of  December  to  the  fifteenth,  to  enable 
the  clerk  to  prepare  the  tax  warrants  for  delivery  to  the  proper 
ofilccrs.  The  return  of  the  board  of  supervisors  in  the  certiorari 
proceedings  hereafter  referred  to  and  which  is  in  evidence  in 
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the  case,  states  that  the  application  for  delay  was  regarded  as 
not  having  been  made  in  good  faith,  but  to  prevent  the  audit- 
ing of  the  bills  at  that  session  of  the  board.  On  the  7th  of 
December,  1883,  the  city  of  Kingston  procured  a  writ  of  cer- 
tioriari  to  be  issued  to  review  the  proceedings  of  the  board  of 
supervisors  upon  the  matter  in  question.  The  affidavits  used 
on  the  application  for  the  writ  show  that  the  supervisors  of 
Kingston  at  that  time  had  full  knowledge  of  the  contents  of 
the  bills.  The  board  of  supervisors  made  return  to  the  certiorari 
and  it  was  dismissed  by  the  Supreme  Court,  May  31,  1884. 
An  appeal  was  taken  by  the  city  to  the  Court  of  Appeals,  and 
that  court  having  intimated  on  the  argument  that  the  order 
in  the  form  in  which  it  was  made  was  not  appealable,  per- 
mitted the  appeal  to  be  withdrawn,  with  a  view  to  an  applica- 
tion to  the  court  below  for  an  amendment  of  the  order,  which 
application,  however,  on  being  made,  was  denied.  Subse- 
quently, and  on  December  4,  1884,  the  prior  litigation 
having  been  ended,  the  board  of  supervisors,  by  resolution, 
directed  that  so  much  of  the  sum  of  $21,446.99  originally 
audited,  as  was  audited  to  persons  who  were  supervisors,  viz., 
$1,246.09,  be  levied  and  assessed  on  the  county  outside  of 
Marbletown  and  Kingston,  and  that  of  the  balance  of  said 
amount,  $17,271.77,  with  interest,  making  in  all  $18,308.07, 
"  be  raised,  levied  and  assessed"  upon  the  taxable  property  of 
the  city  of  Kingston,  and  paid  to  the  treasurer  of  the  county. 
This  sum  was  on  the  5th  of  December,  1884,  included  in  the 
schedule  of  amounts  to  be  raised  for  State  and  county  expenses 
by  the  city  of  Kingston  and  delivered  by  the  board  of  supervi- 
sors to  the  defendant  on  the  same  day.  The  common  council 
directed  the  raising  of  the  amounts  of  the  other  items  in  the 
schedule,  but  omitted  to  take  any  action  in  respect  to  this  item. 
The  mandamus  proceedings  were  commenced  December  6, 
1885.  It  is  claimed  that  they  were  instituted  without  the  au- 
thority of  the  board  of  supervisors. 

John  J.  Zinson  for  appellant.     The  final  order  complained 
of  is  appealable  to  this  court.     (Code  of  Civ.  Proi.,  §  190,  subd. 
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3 ;  People  v.  Common  Council^  78  N.  Y.  56.)  Tho  questions 
raised  by  the  defendant  as  to  the  power  of  the  board  of  super- 
visors to  make  the  alleged  audit  on  which  tho  proceeding  is 
based,  in  tho  manner  and  under  the  circumstances  in  which  this 
audit  was  made,  are  reviewable  in  this  proceeding.  {People  v. 
Supervisors^  73  N.  T.  173 ;  People  v.  Lawrence^  6  Hill,  244 ; 
Hodges  V.  Buffido^  2  Denio,  110 ;  Holstead  v.  Mayor j  3  N.  Y. 
430  ;  People  v.  Stout,  23  Barb.  349.)  There  is  nothing  in  the 
proceedings  by  certiorari  to  constitute  an  adjudication  as  to  the 
validity  of  the  relator's  claim.  {People  v.  StUweUy  19  N,  Y. 
531;  People  v.  HiM,  53  id.  5i7;  People  v.  Bd.  Oom'rs,  77 
id.  605 ;  PeopU  v.  Bd.  Comers,  82  id.  506.)  Tho  audit  of  the 
board  of  supervisors  was  void  because  of  their  refusal  of  a  hear- 
ing. {In,  re  Murphy ,  24  Hun,  592;  People  v.  Town  Auditors,  82 
N.  Y.  bO ;  People  v.  Supervisors,  45 id.  196  ;  Peoples.  Super- 
visors,  30  How.  Pr.  173 ;  People  v.  Supervisors.  21  id.  322 ; 
Chase  v.  Saratoga  Co.,  33  Barb.  603;  Bouv.  L.  Diet.,  tit. 
"  Audit ;  "  Comyn's  Dig.,  tit.  "  i^ccount,"  7,  8;  Stuart  v.  Pal- 
vier,  74  N.  Y.  183.)  If  the  statute  assumes  to  give  the  board  of 
supervisors  power  to  audit  or  tax  their  own  costs  and  expenses  it 
is  unconstitutional  and  void.  (Cooley  on  Const.  Lim.  175,  410 ; 
Lanfear  v.  J/^yor,  4  La.  87 ;  23  Am.  Dec.  477;  W.  Ins.  Co. 
V.  Price,  1  Hopk.  Ch.  1 ;  Dim^s  v.  Propers  Gd,  Junct.  Canal,  3 
H.  of  L.  Cas.  759;  Hall  v.  Thayer j  105  Mass.  219;  Peck  v.  Essex, 
20  N.  J.  457 ;,  Dively  v.  Cedar  Falls,  21  Iowa,  565 ;  In  re  New 
Boston,  49  N.  II.  328.)  Tho  terms  "  costs"  and  " expenses " 
'are  practically  synonymous,  meaning  only  snch  disbursements 
as  are  recognized  by  law  and  the  rules  and  practice  of  tho 
courts.  (2  Coke's  Inst.  112 ;  Stat,  of  Marlb.,  chap.  6 ;  id.  288 ; 
6  Viner's  Abr.  321;  2  Bacon's  Abr.  33;  3  Comyn's  Dig. 
230;  Dawning  v.  MarshaU,  37  N.  Y.  380;  Onondaga  v. 
Briggs,  3  Denio,  174;  Ilovey  v.  Hovey,  5  Paige,  551 ;  Doe  v. 
Oreen,  2  id.  347 ;  Rogers  v.  Rogers,  id.  458 ;  N.  Y.  L.  Ins.  <& 
T.  Co.  V.  Davis,  10  id.  507 ;  Zampman  v.  Hand,  4  id.  120 ; 
Denniston  v.  Vischer,  5  id.  61 ;  Adams  v.  Stevens,  Clark's 
Ch.  536 ;  WIdttiinore  v.  Whittimore,  7  Paige,  38 ;  Mark  v. 
Buffalo,  87  N.  Y,  189;  Rothery  v.  N.   Y.  Ruhler  Co.,  24: 
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Hnn,  172;  Provost  v.  FarreU^  13  id.  303;  Simer  v.  Mayor ^ 
etc.y  8  Law  Bull.  51 ;  Haynes  v.  Mosher^  16  How.  216 ;  Case  v. 
Price^  17  id.  351 ;  Savd  v.  Oockroft^  9  Bosw.  479  ;  Perry  v. 
Griffin^  7  How.  263 ;  Arnoux  v.  Plielan^  21  id.  88 ;  Oilman 
V.  Oliver^  14  Abb.  Pr.  174.)  It  was  error  for  the  board  of 
supervisors  to  audit  and  allow  bills  presented  by  its  own  ntem- 
bers  for  committee  work  and  other  services  connected  with  the 
litigation.  {Bd.  of  Supers  v.  Van  Clief^  1  Hun,  564;  People 
V.  Lawrence^  6  Hill,  244 ;  Halstead  v.  Mayor ^  3  N.  Y.  430 ; 
People  V.  Stoudty  23  Barb.  349 ;  Chemung  BK  v.  Sup^rs^  5 
Denio,  617.)  The  order  appealed  from  should  be  reversed 
because  the  board  of  supervisors  of  the  county  of  Ulster  never 
authorized  nor  directed  this  proceeding  to  be  brought.  (Subd. 
I,  §  1,  art.  1,  tit.  1,  chap.  12,  part  1,  R.  S. ;  2  R  S.  [7th  ed.] 
924;  subd.  4,  §  4,  art.  1,  tit.  2,  id.,  2  R.  S.  [7th  ed.J 
926 ;  §  5,  id. ;  Cooley  on  Const.  Lim.  204 ;  Dili,  on  Mun. 
Corp.,  §  60 ;  Bd.  of  Excise  v.  Sackf^ider,  36  N.  Y.  164 ; 
Thompson  v.  Soherinerhom^  6  id.  92 ;  Lyon  'v.  Jerome^  26 
Wend.  485 ;  Bellinger  v.  Oray^  51  N.  Y.  610 ;  Davis  v.  Readj 
05  id.  566;  Powell  v.  TutOe,  3  id.  396;  People  v.  Mut.  U. 
Tel.  Co.,  2  McCarty's  Civ.  Pro,  295;  Buggies  v.  Collier,  48 
Mo.  359 ;  St.  Louis  v.  Clemens^  id.  395 ;  Rydes  v.  Joyes,  4 
Bush,  461 ;  State  v.  Jersey  City,  1  Dutch.  [N.  J.]  309 ;  S.  a, 
2  id.  444;  State  v.  Paterson,  34  N.  J.  Law,  163;  White  v. 
Mayor,  2  Swan,  364;  Sfnith  v,  Morse,  2  Cal.  524;  Oakland 
V.  Carpentier,  13  id.  540 ;  I>ay  v.  Oveen,  4  Cush.  433 ;  Coffin 
V.  Narducket,  11  id.  433 ;  Qlark  v.  Washington,  12  Wheat. 
40 ;  Ry.  Co.  v.  Baltimore,  21  Md.  93 ;  Mclnery  v.  Reed,  23 
Iowa,  410 ;  State  v.  Fisk,  9  R.  I.  94.)  The  order  should  be 
reversed,  because  it  is  an  attempt  to  have  the  courts  legalize 
an  unlawful  act  of  the  relators,  and  compel  an  unlawful  act  of 
the  defendants.  (§  2,  art.  1,  tit.  1,  chap.  12,  part  1,  R.  S. ;  2 
R.  S.  [7th  ed.]  924 ;  People  v.  Lawrence,  6  Hill,  244 ;  Chemung 
Bk.  V.  Supers,  5  Denio,  517 ;  Supers  Richmond  v.  Ellis,  57 
N.  Y.  620.)  The  grant  of  power  to  a  municipal  corporation 
to  tax  must  be  plainly  and  unmistakably  conferred  and  strictly 
pursued.     {U.  S.  v.  Mayor,  etc.,  2  Am.  L.  Reg.  [N".  S.]  394; 
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Dill,  on  Mun.  Corp.,  §605;  Sharpy.  Spier,  4  Hill,  76;  Bur^ 
nett  V.  Bufalo,  17  N.  Y^383  ;  BoioeU  v.  Buffalo,  15  id.  512; 
Beatty  v.  KnowUs,  4  Pet.  152.)  The  board  of  supervkors  of 
the  connty  of  Ulster  baa  no  interest  in  tbis  proceeding  nor  in 
the  relief  demanded,  hence  it  has  no  standing  as  a  relator. 
{St.  Joseph  V.  Rogers,  16  Wall.  644 ;  Police  Jury  v.  Britton, 
15  id.  566  ;  Parker  v.  Loomis,  6  Hill,  463 ;  Wilson  v.  Shreve- 
port,  29  La.  Ann.  673 ;  Oause  v.  Glarksville,  6  Dill.  165  ; 
Brady  v.  Sup'rs,  2  Sandf.  460  ;  6  N.  Y.  260.)  The  order  is 
in  conflict  with  the  well  settled  principle  that  mandamus  will 
only  lie  where  there  is  no  other  legal  remedy.  If  the  city  is 
liable,  the  owners  of  claims  can  maintain  an  action  against  it 
npon  them.  {Buck  v.  City  of  Lockport,  43  How.  Pr.  361 ; 
People,  ex  rel.  Ouidet,  v.  Oreen,  66  Barb.  630 ;  Marsh  v. 
LittU  Valley,  64  N.  Y.  112.) 

Alton  B.  Parker  for  respondent.  The  audit  of  the  board 
of  supervisors  having  been  reviewed  in  a  direct  proceeding  b}^ 
certiorari,  it  is  now  res  adjudicata  and  cannot  be  considered 
collateral  proceeding.  (Laws  1873,  chap.  327 ;  Laws  1874,  chap. 
351;  Laws  1880,  chap.  80  ;  Mercein  v.  People,  25  Wend.  64; 
Tidd's  Pr.  1051,  1138;  Caines,  182;  20  Johns.  80;  Matter  of 
Price,  12  Hun,  508.)  The  judgment  of  a  court  or  body  of 
competent  jurisdiction  cannot  be  q\iestioned  in  a  collateral 
action  or  proceeding.  {De  Renner  v.  CautiUion,  4  Johns.  Ch. 
85  ;  ShaUenkirk  v.  W/ieeler,  3  Johns.  275 ;  Hadley  v.  Mayor, 
33  K  Y.  603 ;  Morewood  v.  Corporation  of  K  T.,  6  How. 
386.)  Matters  once  directly  decided  by  a  court  of  competent 
jurisdiction  shall  not  again  be  questioned  while  that  decision 
remains  in  force,  except  by  a  court  having  powers  to  review 
such  decision,  and  in  the  proper  proceeding  for  that  purpose. 
{Broadhead  v.  McConndl,  3  Barb.  175  ;  Gardner  v.  Buckhee^ 
3  Cow.  120 ;  Wood  v.  Jackson,  8  Wend.  1 ;  Lawrence  v.  Hunt, 
10  id.  80;  People  v.  Collins,  19  id.  56;  Mercein  v.  People, 
25  id.  64 ;  People  v.  Bennett,  13  Abb.  8.)  The  judgment  or 
decree  of  a  court  possessing  competent  jurisdiction  is  not  only 
final  as  to  the  subject-matter  thereby  determined,  but  also  as  to 
SiCKBLS  —  Vol.  LVL  12 
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every  other  matter  which  the  parties  might  litigate  in  the  cause 
and  which  they  might  have  decided.  {Hasten  v.  OlcoU^  60 
How.  105 ;  MaUoney  v.  Horan^  49  N.  Y.  116;  1  Johns.  Cas. 
[Shephaixi's  ed.]  492,  note ;  Le  Guen  v.  Oovemeur^  1  Johns. 
Ch.  436.)  The  judgment  and  audit  standing  unreversed  is 
reB  ad  judicata  as  between  the  parties  and  conclusive  upon 
them.  {Coop&r  v.  PlaU,  13  J.  &  S.  242;  Blair  v.  BarUett, 
75  N.  Y.  150;  KeUey  v.  Murray,  49  Barb.  231;  MoiUer  of 
Roberta,  8  Daly,  95 ;  Brown  v.  Landon,  30  Hun,  67.)  It  was 
the  duty  of  the  board  of  supervisors  to  defend  their  act  and 
decision  in  the  making  of  the  equalization  appealed  from.  (2 
R.  S.  [7th  ed.]  996 ;  Laws  of  1859,  chap.  312 ;  Laws  1880,  chap. 
269  ;  1  R.  S.  364,  §  4 ;  Brady  v.  Sup'rB,  2  Sandt  460 ; 
People  V.  SupWa,  85  N.  Y.  328 ;  chap.  327,  Laws  of  1873.)  It 
was  the  duty  or  office  of  the  board  of  supervisors  to  contest 
the  appeals  ;  it  was  their  duty  to  incur  the  necessary  expense 
to  defend,  and  as  between  the  board  and  its  employes  the  ex- 
pense becomes  a  county  charge.  (R.  S.  [Edm.  ed.J  357,  358, 
§  3,  subd.  15 ;  Bright  v.  Supers,  18  Johns.  242 ;  People  v. 
Sup're,  12  Wend.  257;  Dovbleday  v.  Sap^re,  2  Cow.  533; 
Brady  v.  Sup're,  2  Sandf.  460 ;  People  v.  SupWs,  45  N.  Y. 
196 ;  Bright  v.  Sup'rs,  IS  Johns.  242.)  The  board  of  super- 
visors had  the  power  to  employ  persons  to  render  such  service 
as  they  deemed  necessary  to  have  rendered  and  performed  for 
the  benefit  of  the  county  in  the  preparation  for  trial  and  the 
hearing,  and  its  contracts  made  therein  are  binding  upon  the 
county.  (R.  S.  [7th  ed.]  924,  chap.  12,  tit.  1,  art.  1 ;  People 
V.  Supers,  45  N".  Y.  194.)  The  appeals  not  being  sustained, 
the  statute  made  it  the  duty  of  the  board  of  supervisors  to 
audit  the  costs  and  expenses  arising  therefrom  and  connected 
therewith.  (Chap.  327,  Laws  1873;  chap.  351,  Laws  1874; 
chap.  80,  Laws  1880;  chap.  327,  Laws  1883;  Matter  of 
Murphy,  24  Hun,  594;  People  v.  Supers,  30  How.  173; 
Chase  v.  Saratoga  Co.,  33  Barb.  603.)  Their  act  in  examining 
and  allowing  accounts  chargeable  to  the  county  is  a  judicial 
act,  and  the  decision  is  binding  upon  all  parties  concerned. 
{People  V.  Stocking,  50  Barb.  573;  Chase  v.  Saratoga  Co.y  33 
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id.  603 ;  Supers  v.  Briggs^  2  Denio,  26 ;  People  v.  Sup^ra^ 
1  Ilill,  195;  Brown  v.  Greene^  46  How.  302;  People 
V.  Oreene,  47  id.  382;  Baldwin  v.  Sup'rs,  12  id.  204;  Pecple 
V.  Sup'rsy  58  Barb.  145 ;  People  v.  Sup'rSj  21  How.  322  ; 
S.  C,  24  id.  119 ;  People  v.  Cfreen^  56  N.  Y.  466;  ITtif  v. 
Knapp^  5  id.  67;  Brady  v.  SupW%^  10  id.  260;  People  v. 
Lawrence^  6  Hill,  244;  Supers  v.  Briggs^  2  Denio,  26 ;  Martin 
V,  /Sa/r«,  29  N.  Y.  647;  ^?*yr«  v.  ^^m,  39  id.  626;  iV^a^. 
jffi.  V.  C?i^y  ^  Elmira^  63  id.  53  ;  People  v.  StephenSj  75  id. 
627;  /n  rd  Tinley^  90  id.  231.)  The  judgment  of  a  court  of 
competent  jurisdiction  cannot  be  questioned  in  a  collateral 
action  or  proceeding.  {De  liiemer  v.  Cautillion^  4  Johns.  Ch. 
85  ;  Iladley  v.  Mayor ^  etc,,  33  N.  Y.  603 ;  Morewood  v.  Cor- 
pora;tion  of  N.  P.,  6  How.  3S8.)  The  audit  and  levy  having 
been  made  by  the  officers  designated  by  statute  for  that  pur- 
pose and  in  the  manner  directed  by  statute,  the  court  will 
enforce  collection.  (Potter's  Dwarris  on  Stat,  and  Const., 
123;  chap.  80,  Laws  of  1880,  §  15;  2  Dill,  on  Mun.  Corp. 
758 ;  People  v.  Common  Council,  22  Barb.  404.)  The  pro- 
ceeding by  mandamvs  is  the  proper  and  only  remedy.  (2 
Dill,  on  Mun.  Corp.  757 ;  People  v.  Sup'rs,  10  Wend.  363  ; 
People  V.  Common  Council,  22  Barb.  404.)  The  board  of 
supervisors  is  the  proper  party  relator.  (Chap.  12,  tit.  1,  art. 
1,  p.  924,  R.  S.  [7th  ed.] ;  People  v.  Halsey,  37  N.  Y.  347.) 
The  counsel  for  the  respondent  had  authority  to  appear  for 
the  board  of  supervisors  on  the , application  for  mandamus. 
(R.  S.  [7th  ed.]  924 ;  3  Hun,  407 ;  Downing  v.  liugar,  21 
Wend.  178;  Commiesionere  of  Excise  v.  Sackridef*,  35 
N.  Y.  154.) 

Andeews,  J.  The  order  made  by  the  General  Terra  on  the 
return  to  the  writ  of  certiorari,  was  pot  res  adjudica^a  as  to 
the  validity  of  the  assessment.  It  did  not  affirm  or  reverse  the 
proceedings,  but  dismissed  the  writ.  The  allowance  or  refusal 
of  a  common-law  certiorari,  rests  in  the  sound  discretion  of 
the  court.  The  dismissal  of  the  writ  was  an  exercise  of  this 
discretion,  and  the  character  of  the  order,  as  a  discretionary 
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one,  is  not  altered  by  tlie  fact  tliat  the  court,  in  its  opinion, 
examined  the  proceedings  and  considered  them  regular. 
{People  V.  StUweU,  19  K  Y.  531 ;  People  v.  Hill,  53  id.  547  ; 
People  V.  Board  of  Commissioners,  etc,  82  id.  506.)  It  is 
claimed  in  behalf  of  the  city  of  Kingston,  that  the  statute  reg- 
ulating appeals  to  the  State  assessors,  from  the  equalization 
of  the  boird  of  supervi&ors,  does  not  on  the  appeal  being  dis- 
missed, authorize  the  cliarging  against  the  town,  city,  or  ward 
appealing  the  costs  and  expenses  incurred  by  the  board  of 
supervisors  in  defending  the  appeal.  This  depends  upon  the 
construction  of  the  statutes  regulating  this  proceeding.  The 
right  of  appeal  from  an  equalization  made  by  a  board  of  super- 
visors, was  first  given  by  cliapter  312  of  the  Laws  of  1859. 
Under  tliat  act  an  appeal  was  authorized  to  be  taken  by  the 
supervisors  of  any  town,  city,  or  ward,  to  the  State  comptrol- 
ler, who  was  authorized  to  determine  what  deduction,  if  any, 
ought  to  be  made  from  the  valuation  fixed  by  the  board  of 
supervisors,  of  the  property  of  the  town,  city,  or  ward  (§  13). 
No  provision  was  made  in  this  act  for  costs  to  either  )>arty. 
The  act  of  1859  was  first  amended  by  chapter  327  of  the 
Laws  of  1873.  This  act  added  a  section  to  the  original  act  as 
follows:  "  §  15.  Whenever  an  appeal  shall  not  be  sustained, 
the  costs  and  expenses  arising  therefrom  and  connected  there- 
with, shall  be  a  charge  upon  the  town,  city,  or  ward  so  appeal- 
ing, which  shall  be  audited  by  the  board  of  supervisors,  and 
levied  upon  the  taxable  property  in  said  town,  city,  or  ward." 
This  provision  remained  unchanged  up  to  the  time  of  the  audit 
in  question.  It  will  be  observed  that  the  act  of  1873  made  no 
provision  for  costs  and  expenses,  in  case  the  appeal  is  sus- 
tained. This  was  first  provided  for  by  chapter  351  of  the  Laws 
of  1874,  which  added  a  clause  to  section  15,  making  it  the 
duty  of  the  comptroller,  in  case  the  appeal  is  sustained,  to 
certify  the  reasonable  costs  and  expenses  of  the  appellant,  and 
providing  that  the  amount  so  certified  should  be  audited  by 
the  board  of  supervisors  and  collected  from  the  towns  and  cities 
in  the  county,  other  than  the  appellant.  The  act,  chapter  80  of 
the  Laws  of  1880,  further  amended  section  15,  by  substituting 
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the  State  assessors  as  the  certifying  body  in  place  of  the  comp- 
troller, and  also  providing  that  iu  the  appeal  is  sustained  the 
costs  and  expenses  of  both  appellant  and  respondent  should  be 
audited  and  collected  from  the  towns  and  cities  other  thaii  the 
appellant.  This  was  the  condition  of  the  legislation  on  the 
subject  of  costs  and  expenses  on  appeals  in  equalization  pro- 
ceedings, in  1883,  when  the  audit  in  question  was  made. 

The  precise  contention  of  the  city  of  Kingston,  as  wo  under- 
stand it,  is,  that  the  provision  in  the  act  of  1873  was  not  in- 
tended, in  ease  the  appeal  was  not  sustained,  to  charge  the  costs  . 
and  expenses  incurred  by  the  board  of  supervisors  against  the 
appealing  town,  city,  or  ward,  but  was  intended  simply  to  pro- 
tect and  indemnify  the  supervisor  by  whom  the  appeal  was 
brought,  against  the  costs  and  expenses  incurred  by  him  in 
behabf  of  his  town,  and  to  put  it  out  of  the  power  of  the 
town  authorities  to  repudiate  the  claim,  and  saddle  upon  the 
supervisor  the  burden  of  the  costs  and  expenses  of  the  litigji- 
tion.  This  construction  has  no  support  in  the  language  of  the 
act  of  1873,  and  still  less  in  the  legislation  which  followed  it. 
The  acts  of  1874  and  1880  expressly  give  costs  to  the  appel- 
lant as  against  the  county  in  case  the  appeal  is  sustained,  and 
it  is  quite  difficult  to  suggest  any  reason  for  exempting  the 
town,  ward,  or  city  from  a  corresponding  liability  where  the 
appeal  fails.  The  construction  of  the  act  of  1873  contended 
for  by  the  appellant  is  strained  and  unnatural,  and  moreover, 
if  the  intention  of  the  legislature  was,  as  is  claimed,  to  protect 
the  supervisor  as  against  the  town,  the  act  failed  to  afford  com- 
plete protection,  because  it  makes  no  provision  for  costs  and  ex- 
penses incurred  by  the  supervisor  in  a  case  where  the  appeal  is 
successful.  We  think  the  act  of  1873  authorized  the  costs  and 
expenses  incurred  by  the  board  of  supervisors  on  the  appeal  to 
tlie  State  assessors  to  be  charged  upon  the  city  of  Kingston. 
The  costs  and  expenses  in  this  case  audited  by  the  board  and 
charged  upon  the  city  embraced  compensation  to  counsel,  ap- 
praisers, and  employes,  and  disbursements  amounting  in  the 
aggregate  to  more  than  $17,000.  It  is  asserted  that  many  of 
the  items  audited  were  not  such  as  would  be  taxed  in  favor  of 
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the  prevailing  party  in  an  ordinary  action.  It  is  not  claimed 
that  any  of  the  expenses  audited  were  not  incurred,  or  tliat 
they  were  incurred  in  bad  faith.  It  certainly  must  be  conceded 
that  the  preparation  on  the  part  of  the  board  of  supervisors 
to  meet  the  issue  presented  by  the  appeal  was  very  thorough. 
It,  however,  may  well  bo  doubted  whether  it  was  discreet  or 
just  to  impose  upon  the  city  of  Kingston  and  the  town  of 
Marbletown  the  entire  expense  of  searching  for  and  making 
abstracts  of  all  the  conveyances  recorded  in  Ulster  county  for 
«  period  of  five  years,  and  of  appraising  every  separate  piece 
of  real  estate  in  the  county.  It  may  be  assumed  that  few 
appeals  will  be  taken  to  the  State  assessors  from  equalizations 
at  the  hazard  of  paying  such  enormous  expenses.  The  mass 
of  evidence  collected  by  the  supervisors  will  doubtless  be  very 
useful  in  future  equalizations,  but  the  equity  of  charging  the 
whole  cost  of  the  information  upon  the  appellant  in  this  case 
is  not  very  apparent.  But  we  have  to  deal  only  with  the  ques- 
tion in  its  strictly  legal  aspects.  The  act  (Chap.  49  of  the  Laws 
of  1876),  amending  the  act  of  1859  contemplates  that  evidence 
of  valuation  of  real  and  personal  property  in  the  county  shall 
be  given,  and  it  appears,  without  contradiction,  that  such  evi- 
dence has  usually  been  produced,  and  received  by  the  State 
assessors.  The  statute  of  1873  is  very  broad.  All  costs  and 
expenses  of  the  appeal  "arising  from  or  connected  therewith'' 
are  chargeable.  It  constitutes  the  board  of  supervisors  the 
auditing  tribunal.  What  particular  items  shall  constitute  the 
costs  and  expenses  mentioned  are  not  defined.  It  cannot  be 
said  that  the  employment  of  necessary  appraisers  and  searchers 
at  a  reasonable  jp^r  dte7)i  compensation,  and  making  the  neces- 
sary disbui*sements  in  preparing  for  the  investigation,  were  not 
legal  items  of  expense  chargeable  under  the  statute.  The  de- 
termination as  to  their  allowance  the  statute  relegates  to  the 
board  of  supervisors,  and  the  decision  of  the  auditing  board  as 
to  the  amount,  necessity,  and  reasonableness  of  the  expense 
incurred,  in  the  absence  of  fraud  .or  collusion,  is  final  and  con- 
clusive.    {OsUrlioudt  V.  Rigney^  98  N.  Y.  222.) 

It  is  further  objected  that  the  legislature  could  not  constitute 
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the  board  of  supervisors  a  board  to  audit  the  expenses  charge- 
able against  the  city  —  the  other  party  to  the  appeal  —  on  the 
ground  that  thereby  it  was  made  a  judge  in  its  own  cause. 
The  authorities  are  decisive  against  the  objection.  Tho  board 
of  supervisors  collectively  had  no  interest  to  bo  aflfected  by  tho 
audit,  and  its  members  as  individuals  had  no  interest  other 
than  was  common  to  every  tax  payer  in  the  county.  In  mak- 
ing the  audit  they  were  discharging  a  duty  of  public  adminis- 
tration cast  upon  them  by  law,  and  were  neither  within  tho 
letter  nor  spirit  of  the  statute  prohibiting  a  judge  from  sitting 
in  a  case  in  which  he  is  a  party  or  is  interested.  {People  v. 
WTteeleVy  21  N.  Y.  82  ;  Folger,  J.,  Matter  of  liyers,  72  id. 
15 ;  Foot  V.  Stiles,  57  id.  399.)  It  is  also  objected  that  the 
board  of  supervisors  denied  a  hearing  to  the  supervisors  of 
Kingston  and  their  counsel  prior  to  the  audit.  The  supervi- 
sors of  the  city  were  members  of  the  board.  The  board,  in 
its  aggregate  capacity  in  exercising  the  powers  conferred  by 
statute,  represented  not  only  the  whole  county,  but  each  town 
and  ward  therein  aflfected  by  its  proceedings.  The  return  to 
the  certiorari,  shows  that  the  demand  for  a  hearing  was  not 
made  until  shortly  before  the  time  fixed  for  the  adjournment 
of  the  board,  and  that  in  fact  the  supervisors  of  Kingston  had 
knowledge  of  the  bills  presented  for  audit  for  some  time 
before  the  demand  was  made,  and  so  far  as  appears  might 
have  intei-posed  any  objections  thereto.  We  think,  under 
the  circumstances  disclosed,  no  legal  right  of  the  defend- 
ant was  invaded  by  the  denial  of  the  application  for  delay. 
The  inclusion  in  the  original  audit  of  allowances  to  persons 
who  were  supervisors,  for  special  services  rendered,  amount- 
ing in  the  aggregate  to  $1,227,  is  not  now  in  question.  This 
sum  is  excluded  from  the  amount  sought  to  be  charged  against 
Kingston,  and  its  inclusion  in  the  original  audit,  if  erroneous, 
in  the  final  result  inflicted  no  injury  upon  the  appellant. 
The  point  is  also  taken  that  the  proceeding  by  manda?nu8, 
now  under  review,  was  never  directed  or  authorized  by  the 
board  of  supervisors  of  Ulster  county,  and  that  for  this  reason 
the  order  maintaining  the  writ  should  be  reversed.      We  enter- 


96  Peopie,  ex  rel.  v.  City  of  Kingston.  [Jan., 

Opioion  of  the  Court,  per  Andrews,  J. 

tain  no  doubt  that  the  board  of  supervisors  had  such  an  interest 
in  enforcing  the  collection  of  the  costs  audited  by  the  board, 
and  charged  against  the  city  of  Kingston,  that  it  could  author- 
ize any  proper  proceeding  to  be  taken  in  its  behalf,  to  tliat 
end.  It  was  the  party  respondent  in  the  appeal.  It  was  its  duty, 
as  the  representative  of  the  county,  to  defend  its  equalization,  if 
it  believed  it  to  be  just,  and  as  incident  to  the  duty  it  could 
incur  the  necessary  expenses  in  defen.ding  its  action.  The 
county  incurred  them,  and  was  in  the  first  instance  liable  for 
their  payment.  The  expenses,  when  incurred,  were  we  think 
county  charges.  The  statute  enumerates  as  among  county 
charges  (1  R.  S.  385,  §  3,  subd.  15),  "the  contingent  ex- 
penses necessarily  incurred  for  the  use  and  benefit  of  a  county." 
It  has  been  frequently  held  that  services  rendered  to  a  county 
in  pursuance  of  a  legal  employment,  for  which  no  specific 
compensation  is  provided,  are  contingent  charges  against  the 
county.  {Bright  v.  Supervisors^  etc,,  18  Johns.  242  ;  People 
V.  Supervisors^  eto.y  12  Wend.  257  ;  People  v.  Supervisors  of 
Delaware,  45  N,  Y.  196.)  It  is  true  that  the  act  of  1873 
declares  that  if  the  appeal  is  not  sustained,  the  costs  and  expenses 
"  shall  be  a  charge  on  the  town,  city,"  etc.  But  it  cannot  be 
known  until  the  decision  of  the  State  assessors,  whether  any 
costs  or  expenses  will  bo  chargeable  against  the  party  appeal- 
ing. The  board  of  supervisors  must  of  necessity  incur  the  ex- 
penses in  the  first  instance  on  its  own  credit,  and  having  done 
so,  it  has  a  remedy  over  against  the  town,  city,  or  ward,  in  case 
it  succeeds  on  the  appeal.  The  board  of  supervisors,  therefore, 
had  an  interest  to  enforce  the  collection  of  the  charge  against 
the  city  of  Kingston.  The  precise  point  is  that  it  did  not 
authorize  its  attorney  to  pursue  the  remedy  by  mandamvSy 
or  take  other  legal  proceeding  to  enforce  its  right.  Wo 
think  the  resolution  of  December  4,  1883,  for  the  employ- 
ment of  counsel,  "in  all  matters  in  litigation,"  growing 
out  of  the  equalization  appeal,  and  authorizing  him  "  to 
take  all  necessary  and  proper  proceedings  in  the  name  of 
the  board,  in  the  actions  and  proceedings  referred  to,"  sup- 
plemented by   the   appointment   of  a  committee    December 
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12,  1883,  with  full  power  to  do  all  things  in  the  litigation,  and 
incur  snch  expenses  therein  as  tbey  might  deem  necessary  in 
behalf  of  the  board,  conferred  ample  authority  upon  the  counsel 
and  committee  to  prosecute  this  proceeding.  The  criticism 
upon  the  resolution  of  December  4,  1883,  is,  that  it  only 
refers  to  matters  "  in  litigation,"  and  not  to  future  litigation. 
This  is  quite  too  technical  in  view  of  the  fact  that  no  litigation 
was  then  pending,  and  the  resolution  would  be  without  mean- 
ing unless  it  referred  to  the.  general  controversy,  and  to  litiga- 
tions which  might  grow  out  of  it. 

The  final  objection  is  that  the  charge  against  the  city  of 
Kingston  for  the  costs  and  expenses  of  the  equalization  appeal 
cannot  be  enforced  through  the  ordinary  statutory  machinery 
for  the  collection  of  taxes  in  the  city.  The  charter  of  Kingston 
provides  a  special  system  for  the  collection  of  taxes  therein. 
The  board  of  supervisors  do  not  issue  any  warrant  for  the  col- 
lection of  the  State  or  county  tax  chargeable  upon  the  city. 
Section  72  of  the  charter  requires  the  board  to  fix  the  pro- 
portionable amount  of  State  and  county  charges  to  be  paid  by 
the  city,  a  certificate  of  which  is  to  be  delivered  by  the  clerk  of 
the  board  to  the  clerk  of  the  city,  and  it  is  then  made  the  duty 
.  of  the  common  council  to  raise  the  amount  by  tax,  upon  the 
warrant  of  the  city  clerk.  (§  73.)  The  board  of  supervisors  in 
December,  1884,  included  in  the  schedule  of  taxes  to  be  raised 
by  thecityitsshareof  the  expense  of  the  equalization  litigation. 
This  we  think  was  proper.  The  expenses  were,  as  has  been 
stated,  in  the  first  instance  a  county  charge,  but  ultimately,  as 
the  event  determined,  to  be  paid  by  the  city.  The  common 
council  provided  for  the  collection  of  the  other  items  in  the 
schedule,  but  omitted  to  take  any  action  to  levy  the  item  in 
question.  The  mandamus  proceeding  was  then  instituted.  It 
is  now  said  that  there  was  no  refusal  to  collect  this  item.  The 
omission  to  perform  a  plain  duty  is  equivalent  to  a  refusal,  and 
one  of  the  affidavits  presented  by  the  defendant  in  the  Tnan- 
damns  proceeding  sets  forth  the  reasons  "  why  the  defendant 
will  not  raise  the  money,"  etc  "We  think  the  direction  in  the 
act  of  1873,  that  the  costs  and  expenses  shall  be  audited  by 
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the  board  of  supervisors  and  '^  levied  upon  the  taxable  property 
in  said  town,  city,  or  ward,"  is  to  be  .carried  out  by  causing  the 
same  to  be  levied  in  the  usual  way  provided  for  levying  and 
collecting  taxes  in  the  city. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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SARicH  J.  IJLmE,  Respondent,  v.  The  New  York  Obntral 
AND  Hudson  Kiver  Railroad  Company,  Appellant. 

To  authorize  tlie  construction  of  a  railroad  upon  or  over  a  highwaj,  where 
individuals  own  private  rights  or  interests  therein,  or  in  the  soil  thereof, 
not  only  must  the  public  right  or  license  be  obtained,  but  the  individual 
rights  and  interests  must  be  lawfully  acquired;  and  if  constructed  without 
such  acquisition,  the  builders  are  trespassers  and  are  liable  for  all  the 
damages  sustained  by  the  owners  of  such  rights  and  property,  as  to  whom 
the  railroad  is  a  continuing  nuisance. 

Where,  however,  the  railroad  is  built,  with  proper  care  and  skill,  after 
the  public  rights  and  the  private  property,  if  any,  in  the  highway,  or  the 
soil  thereof,  have  been  acquired,  it  is  not  a  nuisance,  and  the  owners  of 
the  railroad  are  not  responsible  for  any  damages  to  private  property, 
adjacent  or  near  to  the  road,  necessarily  resulting  from  its  construction 
or  operation. 

Fletcher  v.  A.  A  8,  R.  jR.  Co,  (35  Wend.  462),  so  far  as  it  holds  a  contrary 
doctrine,  stated  to  have  been  overruled. 

Where,  therefore,  a  railroad  corporation,  having  acquired  all  private  rights 
in  a  city  street,  and  authority  from  the  municipality,  raised  the  grade  of 
the  street  in  front  of  defendant's  adjoining  lots  so  as  to  conform  the  grade 
of  the  street  to  the  grade  of  the  railroad  crossing  it,  exercising  proper 
care  and   prudence  in  doing  the   work,  7ield,  in  the   absence  of  any 

allegation  or  proof  that  the  street  as  such  was  in  any  way  injured  for  travel, 

or  its  usefulness  unnecessarily  impaired,  defendant  was  not  liable  for  the 
consequential  damages  to  plaintiff's  lots  ;  that  as  the  city  could  have 
raised  the  grade  of  the  street  without  liability  to  abutting  owners,  it 
could  authorize  the  defendant  to  do  so  without  such  liability. 

Wliere  a  railroad  is  unlawfully  constructed  in  a  street,  in  an  action  by  an 
adjacent  owner  to  recover  damages,  he  is  entitled  to  recover  sim  ply  the 
damages  sustained  up  to  the  commencement  of  the  action,  and  it  seems 
for  any  damages  thereafter  sustained  ;  other  actions  may  be  brought  suc- 
cessively uDtil  the  nuisance  shall  be  abated.  The  structure  being  a  nui- 
sance the  railroad  company  is  under  legal  obligation  to  remove  it,  and  it 
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is  not  to  be  presumed  that  it  will  continue  it  permanently.  Damages, 
therefore,  may  not  be  awarded  upon  that  assumption,  nor  will  the 
judgment  operate  as  a  purchase  of  the  right  to  have  the  structure  remain. 

Accordingly  field,  that  proof  and  an  allowance  as  damage  for  the  perma- 
nent  diminution  in  the  market  value  of  plaintijf's  lott«  was  improper, 
conceding  that  the  embankment  was  unlawfully  constructed. 

Henderson  v.  N.  F.  G.  R.  R.  Go,  (78  N.  Y.  423),  distinguished ;  GUy  of 
North  Vernon  v.  Voegler  (2  N.  E.  Rep.  821),  distinguished  and  ques- 
tioned. 

li  seems  that  where  a  railroad  is  unlawfully  constructed  in  a  street  the  ad- 
jacent owner  has  these  remedies :  he  may  bring  successive  suits  to 
recover  his  damages ;  he  may  bring  an  action  in  equity  to  restrain  the 
operation  of  the  road  and  compel  the  abatement  of  the  nuisance,  or 
when  the  highway  has  been  exclusively  appropriated,  he  may  maintain 
an  action  of  ejectment. 

The  authorities  upon  the  subject  of  the  damages  recoverable  in  actions  of 
trespass  collated  and  discussed. 

Lamb  v.  Walker  (L.  R.,  3  Q.  B.  Div.  389),  disapproved. 

(Argued  October  26,  1885  ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  December  3,  1883,  which  affirmed  an  order 
denying  a  motion  for  a  new  trial,  and  directed  judgment  on  a 
verdict. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  to  certain  premises  owned  by  plaintiff  in  the  city 
of  Albany,  by  the  acts  of  defendant  in  raising  Colonie  street 
in  front  thereof. 

The  material  facts  are  stated  in  the  opinion. 

Matthew  Hale  for  appellant.  Plaintiff  can  only  recover 
the  damages  sustained  previous  to  the  bringing  of  the  action, 
and  it  is  error  to  allow  a  recovery  for  a  diminution  in  value 
based  upon  the  assumption  that  the  nuisance  is  to  continue  for- 
ever. {Blunt  V.  McCormick^  3  Denio,  283;  Whitmore  v. 
Bischoff^  5  Hun,  176  ;  McKeon  v.  Lee^  4  Robt.  449  ;  Duryea 
V.  Mayor,  etc,  26  Ilun,  120 ;  Carl  v.  8.  c&  F.  R.  li,  Co,,  46 
Wis.  625 ;  A.  cfe  Gt.  W,  R.  R.  Co.  v.  RobUna,  35  Ohio  St. 
631 ;  BaUishall  v.  Reed,  18  C.  B.  696  ;  Mahon  v.  N.  T.  C, 
24  N.  Y.  658 ;  Braklm  v.  R,  R.  Co.,  29  Minn.  41.)    The 
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rule  of  damages  is  the  impairment  of  the  rental  value  of  the 
premises  from  the  time  the  plaintiff  became  the  owner  to  the 
time  tlie  action  was  commenced.     {Taylor  v.  Met.  EL  By,  Co.^ 

50  N.  Y.  Super.  311 ;  Green  v.  N.  Y.  a  cfe  IT,  li.  li.  R.  Co.,  65 
How.  154 ;  12  Abb.  N.  0.  124 ;  Drucker  v.  Man.  By.  Co., 

51  N.  Y.  Super.  429.)  It  is  sufficient  in  an  action  of 
trespass  to  allege  that  the  defendant  entered  upon  the  plaintiff's 
land,  as  such  entr^-,  if  unexcused,  \%  prima  facie  a  wrong,  and 
if  the  defendant  had  permission  to  enter,  such  permission  is  a 
defense  which  he  is  bound  to  set  up  affirmatively.  (2  Wait's 
Pr.  389.)  Tiiere  is  no  ground  for  saying  that  the  raising  of  the 
street  was  a  permanent  structure.  No  structure  can,  in  con- 
templation of  law,  be  permanent  unless  it  can  be  lawfully 
maintained.  ( Williams  v.  N.  Y.  C.  R.  R.  Co.,  16  N.  Y.  97  ; 
Craig  v.  R.  cfe  B.  R.  R.  Co.,  37  id.  404 ;  Carpenter  v.  0.  <& 
aS\  R.  R.  Co.,  24  id.  656 ;  Wager  v.  T.  U.  R.  R.  Co.,  25  id.  526.) 
The  court  erred  in  refusing  to  charge  that  if  the  jury  believed 
that  the  act  of  the  defendant  in  raising  the  street  was  not  un- 
lawful, but  was  by  the  permission  of  the  city  of  Albany,  then 
the  defendant  was  not  liable  to  plaintiff  for  any  injury  done 
to  the  plaintiff  by  reason  of  such  change  of  grade.  (Chap. 
77,  Laws  of  1870,  p.  169,  tit.  3,  §  2,  subd.  6 ;  Laws  of  1870, 
pp.  177,  178,  tit.  %,  §§  13-15  ;  QaUup  v.  Albany  Railway,  7 
Lans.  471;  65  N.  Y.  Ir5.) 

Ainasa  J.  Parker  for  respondent.  The  act  of  defendant  in 
raising  the  surface  of  the  street  was  a  wrongful  interference 
with  the  rights  of  abutting  owners.  {Buckner  Ca^e,  56  Wis. 
403 ;  R.  R.  Co.  v.  Hamllelon,  40  Ohio  St.  497.)  Even  the  city, 
while  it  had  power,  under  certain  limitations  and  conditions 
with  which  it  was  bound  to  comply,  to  change  the  grade,  could 
not  have  conferred  authority  for  such  an  act,  which  was  a  mere 
obstruction  of  a  public  street.  {St.  Vincent  Asylum  v.  Troy, 
76  N.  Y.  108 ;  BrooUyn  v.  N.  Y.  Ferry  Co.,  87  id.  205 ; 
Morris  v.  Manhattan,  etc.,  89  id.  498;  Story  v.  N.  Y.  EL 
li.  B.  Co.,  90  id.  123.)  The  company  was  bound  to  restore 
the  street  to  its  former  state,  or  to  such  state  as  not  unneces- 


1886.]  Uline  v.  K  Y.  C,  &  H.  B.  R  R.  Co.  101 

Opinion  of  the  Court,  per  Earl,  J. 

sarily  to  have  impaired  its  nsefulaess,  and  ia  liable  for  any  in- 
jury resulting  from  its  omission  to  do  so.  {Masteraon  v.  N, 
T,  a  cfe  B.  R.  B,  E.  Co.,  84  N.  Y.  247 ;  PeopU  v.  Same,  74 
id.  302 ;  Richardson  v.  Sairhe,  45  id.  846.)  It  is  immaterial 
whether  the  plaintiff  owned  to  the  center  of  the  street  or  not, 
as  the  cause  of  action  is  not  trespass,  but  for  the  injury  to  the 
abutting  property  caused  by  the  illegal  interference  with  the 
street.  {Milhum  v.  Fowler,  27  Hun,  668;  Coming  v. 
Lowerre,  6  Johns.  Ch.  439 ;  Knox  v.  Mayor,  etc.,  55  Barb. 
404;  Rosa  v.  Thompson,  78  Ind.  90;  Stetson  v.  Faxon,  19 
Pick.  147.)  As  the  nuisance  here  is  a  permanent  one  and  will 
continue  without  change  from  any  cause  but  human  labor,  the 
damage  is  an  original  damage  and  may  be  at  once  fully  com- 
pensated. {Troy  V.  Cheshire  R.  R,  Co,,  23  N.  H.  88 ;  R.  R. 
Co.  V.  Eamhleton,  40  Ohio  St.  497 ;  Henderson  v.  N.  T,  C 
R.  R.  Co.,  78  N.  Y.  423 ;  BecJcet  v.  M.  R.  R.  Co.,  L.  R.,  3  C. 
P.  83-107;  Zami>  v.  Walker,  L.  K,  3Q.  B.,  389 ;  StodhiU  v. 
C.  R.  R.  Co.,  63  Iowa,  341 ;  Powers  v.  Council  Bluffs,  45  id. 
652;  C,  etc.,  R.  R.  Co.  v.  Stein,  75  111.  42;  61,  etc.,  R.  R. 
Co.,  V.  Iloaff,  90  id.  339 ;  0.,  etc.,  R.  R.  Co.  v.  Maher,  91  id. 
312 ;  Vc^iderslice  v.  Philadelphia,  103  Penn.  St.  102 ;  Beckett 
V.  Midland  R.  R.  Co.,  L.R  .,  3  0.  P.,  93.) 

Eabl,  J.  Oolonie  street  runs  at  right  angles  with  and 
crosses  Broadway  in  the  city  of  Albany,  and  the  defendant's 
railroad  crosses  the  two  streets  diagonally  at  the  place  of  their 
intersection,  and  had  crossed  there  for  at  least  forty  years  be- 
fore the  trial  of  this  action.  The  plaintiff  owned  three  houses 
and  lots  contiguous  to  each  other  situate  on  the  northerly  side 
of  Ck)lonie  street  and  easterly  of  Broadway  and  of  the  railroad. 
The  lot  numbers  are  85,  83  and  81,  numbered  in  this  order 
from  Broadway.  Lots  85  and  83  extend  only  to  the  northerly 
Bide  of  Oolonie  street,  while  lot  81  extends  to  the  center 
thereof.  When  the  railroad  was  originally  built  the 'two 
streets  were  somewhat  raised.  About  the  year  1874  two  ad- 
ditional tracks  were  laid  upon  the  defendant's  road  where  it 
crossed  the  two  streets,  (me  of  which  was  upon  the  easterly 
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side  thereof,  and  the  road-bed  was  raised  at  its  intersection 
with  Broadway  from  two  and  a  half  to  three  feet.  It  does  not 
appear  tliat  either  of  the  tracks  or  any  part  of  the  road-bed 
was  upon  any  of  plaintiff's  land  or  that  she  received  any  damage 
whatever  from  them.  But  to  accommodate  the  grade  of  Colonie 
street  to  the  grade  .of  the  railroad  it  became  necessary  to  raise 
the  street  and  sidewalks  thereof,  and  the  consequence  was  that 
the  street  and  sidewalk  in  front  of  plaintiff's  lots  were  elevated 
about  one  foot,  and  all  the  damage  of  which  plaintiff  complains 
was  caused  by  this  elevation. 

She  alleged  in  her  complaint  that  her  lots  extended  to  the 
center  of  the  street ;  that  the  defendant  entered  upon  her  prop- 
erty (meaning  her  property  in  the  street)  and  tore  up  the  pave- 
ment, raised  the  street,  sidewalks  and  gutters  and  so  shaped  the 
street  and  gutters  as  to  pour  the  water  therefrom  down  over 
the  sidewalk  into  the  basement  of  her  houses  by  means  of 
which  her  premises  were  made  liable  to  be  flooded  with  water, 
and  had  been  flooded  with  water  and  were  rendered  damp,  un- 
healthy and  inconvenient  of  access,  and  her  property  therein 
had  been  injured,  and  the  rental  value,  and  the  value  thereof 
greatly  depreciated.  Many  exceptions  were  taken  at  the  trial 
on  behalf  of  the  defendant  which  its  counsel  argued  before  us 
and  relied  upon  for  a  reversal  of  the  judgment.  But  I  shall 
notice  those  only  which  have  reference  to  the  rule  of  damages 
laid  down  by  the  trial  judge.  Upon  the  trial  it  was  claimed 
on  behalf  of  the  defendant  that  the  plaintiff  could  recover  only 
such  damages  as  she  had  sustained  up  to  the  commencement 
of  the  action.  On  the  contrary  her  counsel  claimed  that  she 
could  recover  damages  upon  the  theory  that  the  embankment 
placed  in  the  street  in  front  of  her  lots  was  to  be  permanent, 
and  that  thus  it  was  a  permanent  injury  to  her  lots,  and  so  the 
law  was  ruled  by  the  trial  judge. 

A  witness  for  the  plaintiff  was  asked  this  question :  "  What 
in  your  judgment  was  the  value  of  these  lots,  81,  83  and  85 
Colonie  street,  before  the  grade  was  raised  ? "  This  was  objected 
to  by  defendant's  counsel  as  immaterial  and  incompetent,  and 
the  objection  was  overruled,  and  the  witness  answered  that 
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each  lot  was  worth  $3,000,  and  was  worth  less  after  the  change. 
Then  he  was  asked  this  question :  "  How  much  would  it  be 
worth  since  the  change  in  the  street?  "  This  was  objected  to  by 
defendant's  counsel  on  the  grounds  that  it  was  immaterial  and 
incompetent ;  that  a  change  of  market  vahie  between  1874 
and  that  time  was  no  evidence  of  damages  in  this  action ;  that 
the  question  assumes  that  the  damage  was  parmanent ;  that  the 
proper  measure  of  damages  was  any  injury  to  the  rental  value 
of  the  premises  prior  to  the  commencement  of  the  suit  and  the 
cost  of  restoring  the  street  to  its  former  condition,  and  that 
there  was  nothing  in  the  complaint  or  in  the  evidence  which 
rendered  material  any  evidence  as  to  the  market  value  of  the 
property  either  before  or  after  the  alleged  wrongful  act.  The 
trial  jud.a:e  ruled  that  he  would  allow  the  plaintiff  to  prove  how 
much  the  rental  of  the  property  had  been  impaired  down  to 
the  commencement  of  the  action,  and  the  actual  injuries  which 
the  property  had  sustained  by  the  flow  of  the  water  into,  upon 
and  against  it  by  reason  of  the  change  of  the  grade  of  the  street 
by  the  defendant,  and  to  this  ruling  plaintiff's  counsel  excepted. 
Subsequently  upon  further  argument  on  the  next  day  the 
judge  reversed  his  ruling  and  among  other  things  .said :  "Yes- 
terday an  inquiry  was  made  of  counsel  as  to  the  act  of  the 
defendant  in  constructing  the  additional  tracks  and  in  raising 
the  bed  of  the  road.  I  understood  it  to  be  conceded  that  the 
act  was  a  pure  trespass,  that  the  dumping  of  the  ground  in  the 
street  was  a  trespass,  and  that  the  construction  of  the  tracks  was 
a  trespass,  and  the  running  of  the  cars  was  a  trespass,  and  I, 
therefore,  hold  that  no  court  would  be  justified  in  assuming 
that  an  act  of  that  character  would  be  permanent ;  therefore, 
that  the  permanent  depreciation  in  value  of  the  property  could 
not  be  the  basis  of  the  damages,  but  only  the  depreciated  rental 
during  the  time  of  the  continuance  of  the  trespass  up  to  the 
time  of  the  beginning  of  the  suit,  and  the  actual  injury  which 
the  flooding  had  done  to  the  property.  I  think  if  these  facts 
be  conceded,  that  the  plaintiff  can  only  recover  the  rental  which 
she  had  lost  and  the  actual  injury  to  the  premises  down  to  the 
time  of  the  bringing  of  the  suit."     He  then  called  attention  to 
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the  complaint  and  said  that  it  did  not  charge  that  the  defendant's 
acts  were  illegal,  or  tliat  they  were  a  pure  trespass  upon  the  street, 
and  that  the  pleadings  showed  that  the  acts  were  legally  done 
by  the  defendant  under  its  charter ;  and  further :  "  If  that  propo- 
sition be  sound  how  can  the  court  act  upon  an  assumption  that 
here  was  a  mere  trespass  committed  by  the  railroad  company 
upon  a  street,  which  they  had  no  right  to  do  ?  My  decision 
yesterday  rested  upon  an  assumption  that  purely  and  simply 
here  was  a  trespass  committed  upon  the  street  which  the  com- 
pany had  no  right  to  commit,  and  which,  because  a  trespass, 
the  court  could  not  assume  would  be  of  a  permanent  character. 
Upon  that  supposition,  and  upon  that  theory,  it  was  held  that 
the  plaintiflE  could  not  recover  as  for  a  permanent  injury  to  the 
property,  but  must  be  limited  in  her  recovery  to  the  damages 
which  she  had  sustained  by  a  loss  of  rental  up  to  the  time  of 
bringing  the  action  and  to  the  actual  injury  done  to  the  prop- 
erty." Plaintiff's  counsel  stated  that  *'  they  had  never  claimed 
this  was  a  case  of  mere  trespass ;  that  as  to  two  of  the  lots  they 
did  not  own  thesoil  in  the  street  and  it  could  not  be  a  trespass.'' 
The  trial  judge  then  held  that  because  the  acts  of  the  defend- 
ant in  the  street  were  not  illegal  or  unlawful  and,  therefore, 
not  a  trespass,  they  might  be  regarded  as  of  a  permanent  nature, 
and  that  the  plaintiff  could,  therefore,  recover  for  the  perma- 
nent injury  done  to  her  property,  and  he  overruled  defendant's 
objection  to  the  question,  and  the  witness  answered  that  each 
lot  immediately  after  the  change  was  worth  about  $1,500. 
Similar  questions  put  by  plaintiff's  counsel  to  other  witnesses 
were  objected  to  by  defendant's  counsel,  the  objections  were 
overruled  and  the  witnesses  answered  in  substantially  the  same 
manner.  Evidence  offered  by  the  defendant  to  show  how  much 
it  would  cost  to  restore  the  street  to  its  former  condition  was, 
on  the  objection  of  the  plaintiff,  excluded. 

At  the  close  of  all  the  evidence  defendant's  counsel  moved 
for  a  nonsuit  upon  the  following  grounds :  "  (1)  That  no  title 
has  been  proved  in  plaintiff  in  the  property  in  question.  (2) 
There  is  no  proof  of  any  interference  by  defendant  with  prop- 
erty in  question.  (3)  Plaintiff  has  failed  to  make  out  a  cause  of 
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action.  And  upon  the  further  ground  there  is  no  proof  of  any 
unlawful  or  illegal  interference  by  defendant  with  the  prop- 
erty in  question."  The  trial  judge  said  :  "  I  agrea  with  you 
there  is  no  proof  of  any  illegal  interference.  That  invol\res 
another  very  grave  question,  I  concede  that,"  and  he  denied 
the  motion  and  defendant's  counsel  excepted. 

The  judge  charged  the  jury  that  the  plaintiff  could  recover,  for 
the  permanent  injury  to  her  property,  the  diminished  market 
value  thereof.  He  was  requested  by  defendant's  counsel  to 
charge  as  follows:  "  If  the  jury  believe  that  the  act  of  the  de- 
fendant in  raising  the  street  was  not  unlawful,  but  was  by  the 
permission  of  the  city  of  Albany,  then  the  defendant  is  not, 
under  the  proof,  liable  to  plaintiff  for  any  injury  done  to  the 
plaintiff  by  reason  of  such  grade."  The  judge  replied : "  I  decline 
to  charge  that.  I  admit  that  involves  a  very  difficult  problem  of 
law."  Defendant's  counsel  also  asked  him  to  charge :  "  If  the  - 
jury  believe  such  acts  were  done  without  the  permission  of  the 
city  and  were  unlawful,  then  the  measure  of  damages  would 
be  the  actual  injury  sustained  by  plaintiff  before  the  commence- 
ment ot  tliis  action,  including  the  loss  of  rent  and  the  injury  to 
the  use  and  enjoyment  of  the  property  before  the  commence- 
ment of  the  action,  if  any."  And  the  judge  said  :  "  I  decline 
to  charge  that,  because  there  is  no  proof  one  way  or  the  other 
upon  the  question.  Whether  there  was  an  authorized  or  un- 
authorized act  there  is  no  presumption  in  favor  of  the  trespass." 
Defendant's  counsel  further  asked  the  judge  to  charge : 
"That  upon  the  evidence  the  jury  will  not  be  justified  in  ren- 
dering a  verdict  for  the  supposed  difference  in  market  value  in 
the  premises  before  and  after  the  act  in  question,"  and  he  re- 
fused so  to  charge  ;  and  to  all  the  refusals  defendant's  counsel 
excepted.  The  judge  then  said :  "  For  the  purpose  of  present- 
ing that  question  sharply,  I  neglected  to  charge  as  I  shall  do 
now  that  the  plaintiff  can  recover  the  difference  in  the  rental 
value  of  the  property,  provided  you  find  that  the  act  of  the  de- 
fendant has  impaired  the  market  value,  and  to  the  extent  it 
has  impaired  it,"  and  to  this  defendant's  counsel  also  excepted. 

At  the  General  Term  the  rule  of  damages  laid  down  by  the 
SiOKBLS  —  Vol,  LVI.  14 
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trial  judge  was  approved  fortlie  reasons  givea  by  him,  to- wit: 
that  the  raising  of  the  street  was  not  illegal  or  unlawful  and 
was  apparently  permanent.  Judge  Boabdman  writing  an 
opinion  in  which  Judge  Bocebs  concurred,  among  other  things 
said .  *'  The  right  of  the  defendant  to  occupy  the  street  must 
be  presumed  from  the  length  of  time  it  has  used  it."  "  We 
cannot  say  that  plaintiff  had  any  title  to  the  street,  or  that 
the  occupation  of  the  street  by  the  defendant  was  unlawful." 
Judge  Learned  concurred  in  the  result  apparently  with  some 
hesitation.  He  said  that  in  regard  to  the  question  of  damages, 
he  thought  the  matter  did  not  depend  altogether  "  on  the  per- 
manency of  the  structure;"  that  if  A. trespasses  on  the  land  of 
B.  and  erects  a  structure,  however  permanent,  he  supposed  that 
in  an  action  for  trespass  damages  could  be  recovered  only  for 
injuries  up  to  the  time  of  the  commencement  of  the  action,  and 
that  if  the  trespasses  were  continued,  another  action  could  be 
brought.  But  he  seemed  to  bo  of  opinion  that,  as  the  railroad 
company  could  legally  acquire  property  needed  for  its  track 
and  a  right  to  construct  its  road  upon  a  street,  when  they  have 
taken  possession  and  have  in  fact  used  a  street  in  a  manner  in- 
dicating a  permanent  use,  it  is  not  unreasonable  that  in  an 
action  against  them  damages  should  be  recovered  for  the  whole 
injury. 

I  have  thus  carefully  and  fully  stated  these  facts  to  show 
the  precise  theory  upon  which  the  damages  were  recovered 
at  the  trial  term  and  the  judgment  was  affirmed  at  the  Gen- 
eral Term ;  and  that  the  theory  is  fundamentally  and  radically 
erroneous,  I  can  have  no  doubt. 

Railroads  are  authorized  to  be  built  by  law ;  but  before  a  pro- 
posed railroad  can  be  lawfully  built  its  builders  must  obtain 
the  right  of  way ;  they  cannot  take  private  property  for  that 
purpose  without  first  making  compensation  therefor,  and  if 
they  do,  they  become  trespassers.  If  the  railroad  be  built  upon 
or  over  a  highway  the  public  right  or  license  must  be  obtained 
not  only,  but  so  far  as  individuals  own  private  rights  or  in- 
terests in  the  highway  or  the  soil  thereof,  they  must  also  be 
lawfully  acquired  ;  and  it  is  equally  true  whether  the  railroad 
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be  built  upon  a  highway  or  be  built  elsewhere  without  acquir- 
ing the  private  right  or  property,  that  the  builders  are  liable 
for  all  the  damages  suifcred  by  the  owners  of  such  rie^hts  and 
properly.  As  to  them  and  their  rights  the  railroad  is  unlawf  ul, 
a  continuing  nuisance  which  they  can  cause  to  be  abated,  and 
so  it  has  been  settled  by  repeated  decisions.  (  Williams  v. 
J/.  Y.  C.  B.  a.  Oo.,  16  N.  T.  97 ;  Mahon  v.  iT.  Y.  C,  Ji. 
R,  Co.,  24  id.  658 ;  Plate  v.  N.  Y.  G.  R.  R.  Co.,  37  id.  472; 
Henderson,  v.  N.  Y.  C.  R.  R.  Co.,  78  id.  423 ;  Slort/  v.  Ele- 
vated R.  R.  Co.,  90  id.  122 ;  Maliady  v.  B.  R.  R.  Co.,  91  id. 
148.) 

But  wherever  a  railroad  is  lawfully  built  with  proper  care 
and  skill,  there  it  is  not  a  nuisance.  What  the  law  sanctions 
and  authorizes  is  not  a  nuisance  although  it  may  cause  damages 
to  individual  rights  and  private  property.  If  a  railroad  be  built 
upon  a  highway,  after  acquiring  the  public  right  and  the  pri- 
vate property,  if  any,  in  the  street  or  the  soil  thereof,  then  the 
owners  thereof  are  not  responsible  for  any  damages  necessarily 
resulting  from  the  construction  or  operation  of  the  railroad  to 
private  property  adjacent  or  near  to  the  road,  and  so  too  the 
law  has  been  settled  in  this  State  by  many  decisions.  {Rod- 
diff^s  Executors  v.  Mayor,  etc.,  4  N.  T.  195  ;  Davis  v.  Mayor^ 
etc.,  14  id.  506 ;  Bellinger  v.  N.  Y.  C.  Railroad  Co.,  23  id. 
42 ;  KeUinger  v.  Forty-Second  St.,  etc..  Railroad  Co.,  50  id. 
206.)  The  case  of  Fletcher  v.  A.  <fe  S.  Railroad  Co.  (25 
Wend.  462),  so  far  as  it  holds  a  contrary  doctrine,  has  been 
overruled  by  the  cases  just  cited. 

Hero  there  was  no  complaint  that  the  work  done  by  the  de- 
fendant in  the  street  was  not  done  with  suflScient  care  and  skill, 
and  it  was  assumed  at  the  trial  that  it  was  legally  and  lawfully 
done  and  that  the  defendant  was  not  a  trespasser  in  the  street. 
That  assumption  implies  that  the  defendant  had  the  public 
license  to  do  what  it  did 'not  only,  but  also  that  it  invaded  no 
property  rights  of  the  plaintiff  in  the  street.  The  assumption  was 
warranted  by  the  facts.  This  railroad  company  in  a  populous  city 
had  been  there  for  a  large  number  of  years,  and  it  cannot  be  as- 
sumed that  it  was  there  without  right,  and  there  is  no  allegation 


108  Uline  v.  N.  Y.  a  &  H.  R.  E.  R.  Co.  [Jan., 

Opinion  of  the  Goari,  per  Earl,  J. 

in  tho  complaint  that  it  was.  There  was  no  proof  that  the  rail- 
road embankment  was  made  any  wider  on  the  easterly  side  to- 
ward tho  plaintiff's  lots,  and  hence  it  may  be  assumed  that  the  ad- 
ditional track  was  laid  upon  its  embankment  and  under  rights 
early  acquired  and  long  possessed  by  it  at  that  place.  As  before 
stated,  there  is  no  proof  tliat  either  the  railroad  tracks  or  any  part 
of  the  railroad  embankment  was  placed  upon  the  soil  of  the  plain- 
tiff in  the  street,  and  in  fact  neither  was.  Even  if  plaintiff's  lots 
were  bounded  southerly  by  the  center  of  Colonie  street  all  the  de- 
fendant did  was  to  raise  the  street  and  sidewalk  in  front  of  her 
lots  so  as  to  conform  the  grade  of  the  street  to  the  grade  of  the 
railroad  and  of  Broadway,  over  which  it  passed.  This  we  must 
assume  it  had  from  tho  city  the  right  to  do,  and  so  much  it 
was  bound  b}''  law  to  do  under  the  General  Bail  road  Act 
(Laws  of  1850,  chap.  140,  §  28,  subd.  5)  by  which  it  was  bound 
to  restore  the  sti-eet  to  *'  such  state  as  not  unnecessarily  to  have 
impaired  its  usefulness."  Here  there,  was  no  allegation  nor 
proof  that  the  street  as  a  street  for  travel  was  in  any  way  in- 
jured, and  much  less  that  its  usefulness  was  unnecessarily  im- 
paired. It  was  not,  in  front  of  plaintiff's  premises,  by  the  act 
of  the  defendant,  devoted  to  any  thing  but  street  purposes,  and 
as  tho  city  could  have  raised  the  grade  of  the  street  without 
liability  to  abutting  owners,  so  it  could  authorize  the  defend- 
ant to  do  so  without  such  liability.  We  have  a  ease  then  where 
the  defendant  did  acts  in  the  street  entirely  lawful  and  where 
it  was  held  liable  for  the  consecjuential  damages  to  the  plain- 
tiff's adjacent  property,  caused  by  the  careful  use  of  its  lawful 
authority  and  the  proper  exercise  of  its  legal  rights.  To  up- 
hold this  recovery  upon  such  a  theory  would  subvert  a  very 
important  rule  of  law  about  which  there  has  been  no  substan- 
tial question  in  this  State  for  at  least  thirty  years.  The  rule 
was  recognized  by  all  the  judges  who  wrote  opinions  in  Story 
V,  Elevated  Railroad  Co.^  and  by  the  judge  who  wrote  in 
Mahady  v.  Railroad  Co,^  the  latest  cases  in  which  the  rule 
has  been  under  consideration  here. 

Even  if  the  assumption  that  the  acts  done  by  the  defendant 
in  Colonie  street  were  lawful  was  not  warranted  by  the  facts^ 
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yet  as  the  lawfulness  of  the  acts  was  assumed  bj  the  court,  and 
substantially  conceded  by  plaintiff's  counsel  at  the  trial,  the 
assumption  should  prevail  here,  l>ecause  but  for  it  the  defend- 
ant might  have  proved  that  its  acts  were  lawful. 

But  the  learned  counsel  for  the  plaintiff,  as  we  understand  his 
brief,  does  not  attempt  to  sustain  this  judgment  upon  the  theory 
adopted  by  the  trial  judge.  He  claims  that  the  interference 
by  the  defendant  with  tlie  street  was  unlawful  and  a  nuisance, 
and  that,  therefore,  the  plaintiff  was  entitled  to  recover  damages 
caused  thereby  ;  and  if  he  is  right  in  his  contention  that  this 
embankment  placed  in  the  street  by  the  defendant  was  unlaw- 
ful and  therefore  a  nuisance,  then  the  plaintiff  was  entitled  to 
recover  damages.  The  question,  however,  still  remains,  what 
damages?  All  her  damages  upon  the  assumption  that  the 
nuisance  was  to  be  permanent,  or  only  such  damages  as  she 
sustained  up  to  the  commencement  of  the  action  ?  We  have 
here  for  consideration  an  important  principle  of  law  which  has 
to  be  frequently  applied  and  which  ought  to  be  well  known 
and  thoroughly  settled.  There  never  has  been  in  this  Stated 
before  thi«j  case  tlie  least  doubt  expressed  in  any  judicial  decis- 
ion, so  far  as  1  can  discover,  that  the  plaintiff  in  such  a  case  is 
entitled  to  recover  damages  only  up  to  the  commencement  of 
the  action.  That'such  is  the  rule  is  as  well  settled  here  as  any 
rule  of  law  can  be  by  repeated  and  uniform  decisions  of  all  the 
courts  ;  and  it  is  the  prevailing  doctrine  elsewhere.  In  Ham- 
bleton  V.  F^ser^  (2  Saund.  169, 170),  the  learned  annotator  in  his 
note  says :  *'  So  in  trespass  and  in  tort,  new  actions  may  be 
brought  as  often  as  new  injuries  and  wrongs  are  repeated ;  and, 
therefore,  damages  shall  be  asssesed  only  up  to  the  time  of  the 
wrong  complained  of."  In  Roseipell  v.  Prior  (2  Salk.  459, 460), 
the  plaintiff  being  seized  of  an  ancient  house  and  lights,  de- 
fendant erected  a  building  whereby  plaintiff's  lights  were 
estopped.  There  was  a  former  recovery  for  the  erection  and  • 
the  second  action  was  for  the  continuance  of  the  erection  ;' 
and  it  was  held  that  the  former  recovery  was  not  a  bar.  In 
Bawyer  v.  Oook  (4  M.,  G.  &  S.  236),  there  had  been  an  action 
of  trespass  for  placing  stumps  and  stakes  on  plaintiff's  land,  and 
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the  defendant  paid  into  coart  in  that  action,  forty  shillings  which 
the  plaintiff  took  in  satisfaction  of  that  trespass.  The  plaintiff 
afterward  gave  the  defendant  notice  that  unless  he  removed 
the  stumps  and  stakes  a  farther  action  would  be  brought  against 
him ;  and  in  the  second  action  it  was  held  that  the  leaving  the 
stumps  and  stakes  on  the  land  was  a  new  trespass,  and  that  the 
plaintiff*  was  entitled  to  recover.  In  Holmes  v.  Wilson  (10  A. 
&  E.  503),  the  action  was  trespass  against  a  turnpike  company 
for  continuing  buttresses  on  plaintiff's  land  to  support  its  road. 
Plaintiff  had  recovered  compensation  for  the  erection  of  the 
buttreises  in  a  former  action  and  tlie  money  had  been  paid 
into  court  and  received  by  him ;  and  it  was  held  that  after 
notice  to  defendant  to  remove  the  buttresses,  and  a  refusal  to 
do  so,  plaintiff  might  bring  another  action  of  trespass  against 
the  company  for  keeping  and  continuing  the  buttresses  on  the 
land,  and  that  the  former  recovery  was  not  a  bar  to  such  an 
action.  In  that  case  it  was  argued  for  the  defendant  that  the 
damages  given  in  the  first  action  were  to  be  regarded  as  a  full 
compensation  for  all  injuries  occasioned  by  the  buttresses,  and 
were  to  be  considered  as  the  full  estimated  value  of  the  land 
permanently  occupied  by  the  buttresses ;  that  the  damages 
were  in  respect  of  prospective  as  well  as  past  injury,  and  that 
the  judgment  operated  as  a  purchase  of  the  land.  Patterson, 
J.,  said  in  reply  to  the  argument:  "How  can  you  convert  a 
recovery  and  payment  of  damages  for  the  trespass  into  a  pur- 
chase ?  A  recovery  of  damages  for  a  nuisance  to  land  will  not 
prevent  another  action  for  continuing  it ;  "  and  it  was  argned 
by  learned  counsel  for  the  plaintiff  in  reply  to  the  argument 
that  the  former  judgment  operated  as  a  purchase  of  the  land  : 
"  As  to  the  supposed  effect  of  the  judgment  in  changing  the 
property  of  the  land,  the  consequence  of  that  doctrine  would 
be,  that  a  person  who  wants  his  neighbor's  land  might  always 
buy  it  against  his  will,  paying  only  such  purchase-money  as  a 
jury  might  assess  for  damages  up  to  the  time  of  the  action. 
If  the  property  was  changed  when  did  it  pass?  Suppose  the 
plaintiff  had  brought  ejectment  for  the  part  occupied  by  de- 
fendant's buttresses,  would  the  recovery  of  damages  in  trespass 
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be  a  defense  ?  There  is  no  case  to  show  that  when  land  is 
vested  in  a  party  and  fresh  injuries  are  done  upon  it,  fresh 
actions  will  not  lie."  (See,  also,  Thompson  v,  Gibson,  8  M.  & 
W.  281 ;  Mitchell  v.  Barley  Main  Colliery  Go.,  L.  R,  14  Q. 
B.  D.  125;  Whiiehouse  v.  Fellowes,  10  0.  B.  [N.  S.]  765.) 
I  find  no  case  in  England  now  regarded  as  authority  in  conflict 
with  these  cases.  The  case  of  Beckett  v.  Midland  R.  R,  Co. 
(L.  R,  3  0.  P.  82)  does  not  lay  down  a  different  rule.  That 
case  arose  under  the  Land  Clauses  Consolidation  Act  and  the 
Kailroad  Clauses  Consolidation  Act,  which  require  full  com- 
pensation to  be  made  by  railroad  companies  not  only  for  lands 
taken  but  also  for  damages  to  lands  injuriously  affected.  Under 
those  acts  the  plaintiff  recovered,  not  only  the  value  of  his 
lands  taken,  but  for  permanent  injury  to  his  other  lands.  The 
case  of  Lamh  v.  Walker  (L.  K,  3  Q.  B.  D.  389)  was  over- 
ruled in  Mitchell  v.  Barley  Main  CoUiery  Company  {supra) 
and  is  no  longer  authority  in  England. 

The  same  rule  of  damages  which  I  am  trying  to  enforce 
prevails  generally  and  with  very  rare  exceptions  in  the  other 
States  of  this  Union.  In  Esty  v.  Baker  (48  Me.  495),  Apple- 
ton,  J.,  said :  "  The  mere  continuance  of  a  building  upon 
another's  land,  even  after  the  recovery  of  damages  for  its  erec- 
tion, is  a  trespass  for  which  an  action  will  lie.  In  Russell  v. 
Brown  (63  Me.  203),  thef  action  was  trespass  quare  clatcsum  for 
continuing  upon  the  plaintiff's  land  the  wall  of  a  building  nine 
inches  wide  and  one  hundred  and  six  feet  long.  The  defend- 
ant pleaded  in  bar  a  former  judgment  recovered  for  building 
the  wall,  and  satisfaction  ;  and  it  was  held  that  the  mere  con- 
tinuance of  a  structure  tortiously  erected  upon  another's  land, 
even  after  recovery  and  satisfaction  of  a  judgment  for  its 
wrongful  erection,  is  a  trespass  for  which  another  action  of 
trespass  quare  clavsum  will  lie,  and  that  a  recovery  with  satis- 
faction for  erecting  a  structure  does  not  operate  as  a  purchase  of 
the  right  to  continue  such  erection.  In  G.  <&  0.  Canal  Go.  v. 
mtchings  (65  Me.  140),  the  action  was  trespass  for  filling  about 
two  hundred  yards  of  canal,  and  the  justice  instructed  the  jury 
irUer  alia  :  "  Whatever  diminution  there  is  in  the  value  of  the 
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property  by  reason  of  the  trespass  is  an  element  of  damage." 
The  defendant  excepted  to  this  instruction,  and  it  was  held 
erroneous;  that  the  recovery  should  have  been  limited  to  such 
damages  as  were  sustained  down  to  the  commencement  of  the 
action.  Wilton,  J.,  writing  the  opinion,  said :  "  It  is  now 
perfectly  well  settled  that  one  who  creates  a  nuisance  upon 
another's  land  is  under  a  legal  obligation  to  remove  it,  and  suc- 
cessive actions  may  be  maintained  until  he  is  compelled  to  do 
so;"  "  the  doctrine  of  all  the  cases  is,  that  a  recovery  of  dam- 
ages for  the  erection  of  a  building  or  other  structure  upon 
another's  land  does  not  operate  as  a  purchase  of  the  right  to  have 
it  remain  tliere ;  and  that  successive  actions  may  be  brought 
for  its  continuance  until  the  wrong^doer  is  compelled  to  re- 
move it;"  **as  a  necessary . result  of  this  doctrine  it  has  been 
held  —  and  we  think  correctly  —  that  in  the  first  action  brought 
for  such  a  trespass,  the  plaintiff  can  recover  such  damages  only 
as  he  had  sustained  at  the  time  when  the  suit  was  commenced. 
Because  for  any  damage  afterward  sustained  a  new  action  may 
be  maintained  ;  and  the  law  will  not  allow  two  recoveries  for 
the  same  injury."  "  The  injury  complained  of  was  the  filling 
up  of  the  canal.  The  defendant,  acting  under  authority  from 
the  city  of  Portland,  had  extended  Commercial  street,  over  and 
across  the  canal  by  means  of  a  solid  embankment  No  open- 
ing was  left  for  the  passage  of  either  boats  or  water.  Assum- 
ing that  this  embankment  was  unlawfully  placed  there  —  that 
the  canal  should  have  been  bridged,  not  filled  up  —  and  we 
have  a  nuisance  upon  the  plaintiff's  land ;  something  placed 
there  which  can,  and,  in  contemplation  of  law,  ought  to  be  re- 
moved. For  such  an  injury  successive  actions  may  be  main- 
tained until  a  removal  is  compelled.  The  damages  must,  there- 
fore, be  limited  to  such  as  the  plaintiff  has  sustained  at  the  date 
of  the*  writ.  The  rule  given  to  the  jury,  namely,  that  the 
measure  of  damages  was  the  diminution  of  the  value  of  the 
property  was  inappropriate,  and  must  have  led  to  an  erro- 
neous result."  In  Bare  v.  Hoffman  (79  Penn.  St.  71),  the  plain- 
tiff had  a  dam  from  which  he  conducted  water  to  his  tannery 
and  the  defend  int  made  a  dam  below  into  which  the  surplus 
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water  over  plaintiff's  dam  flowed,  and  from  his  dam  the  defend- 
ant, by  a  pipe,  conducted  the  water  to  his  tannery,  by  which 
the  plaintiff  lost  the  use  of  the  water  required  to  carry  the  offal 
from  his  tannery,  and  it  was  held  that  evidence  of  permanent 
injury  to  the  market  value  of  plaintiff's  tannery  was  inadmis- 
sible ;  that  the  injury  was  not  of  such  a  character  as  to  assume 
that  it  would  be  permanent  and  to  assess  damages  accordingly ; 
and  that  as  a  general  nile  successive  actions  may  bo  brought  so 
long  as  the  obstruction  is  continued.  Mebcub,  J.,  writing  the 
opinion,  said :  "  The  general  rule  is  that  successive  actions 
may  be  brought  as  long  as  the  obstruction  is  maintained.  A 
recovery  in  the  first  action  establishes  the  plaintiff's  right.  Sub- 
sequent actions  are  to  recover  damages  for  a  continuance  of  the 
obstruction."  In  Thompson  v.  Morris  Canal  ds  Banking  Co. 
(17  N.  J.  L.  480),  it  was  held  that  the  title  to  lands  does  not  pass 
by  a  verdict  for  the  plaintiff,  in  an  action  of  trespass  ;  that  it  re- 
mains in  the  plaintiff,  and,  therefore,  a  verdict  for  damages  to  the 
full  value  of  the  land  is  manifestly  wrong.  In  Thayer  v.  Brooks 
(17  Ohio,  489),  the  action  was  case,  for  nuisance  in  diverting 
water  from  the  mill  of  the  plaintiff.  The  injury  complained 
of  in  the  declaration  was  that  the  mill  was  rendered  less  useful 
by  reason  of  a  diversion  of  a  portion  of  the  water  from  the 
stream  by  means  of  a  canal  cut  by  defendant.  The  court  in- 
structed the  jury  that  the  owner  of  the  mill  was  entitled  to  re- 
cover such  damages  as  the  jury  believed  he  had  sustained  by 
the  mill-site  having  been  diminished  in  value  in  consequence 
of  the  diversion  of  the  water.  Bibohard,  CJh.  J.,  writing  the 
opinion,  said :  "  This  was  going  too  far.  Suppose  the  party 
liable  at  all  he  was  only  liable  under  any  form  of  declaration 
for  the  damages  actually  sustained  prior  to  the  commencement 
of  the  suit." 

In  Anderson^  etc.,  R.  if.  Co.  v.  KernodU  (54  Ind.  314),  it 
was  held  that  where  a  railroad  company  in  the  construction  of  its 
road-bed,  without  taking  the  steps  prescribed  by  law  to  condemn 
its  right  of  way,  unlawfully  enters  upon  and  takes  possession  of 
land, and  suit  is  brought  by  the  owner  thereof,  to  recover  damages 
for  such  trespass,  the  damages  assessed  should  include  compen- 
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sation  for  the  injury  inflicted  and  such  punitive  damages  as  are 
authorized  by  law,  but  not  the  value  of  the  land  so  used  or  ap- 
propriated ;  that  in  such  an  action  no  judgment  that  the  court 
trying  such  cause  is  authorized  to  render  will  give  the  railroad 
company  a  title  to  the  land  appropriated.  In  HarringUm  v. 
St.  P.  d&  Sioux  Oity  R.  R.  Co.  (17  Minn.  215),  where  the 
defendant  had  built  its  road  in  the  street  adjoining  plaintifi's 
land,  it  was  held  that  it  was  a  continuing  nuisance  for  which 
successive  actions  could  bo  brought,  and  an  equitable  action 
for  an  injunction  was  sustained  for  the  reason  that  it  would 
obviate  the  necessity  of  a  multiplicity  of  suits.  In  Adams 
'v.  Hastings  <&  Dacota  R.  R.  Co.  (18  Minn.  260),  the 
plaintiff  was  the  owner  and  in  possession  of  a  lot  situated 
on  the  side  of  the  street  which  also  extended  to  the  center 
of  the  street,  subject  only  to  a  public  easement  to  use  the 
same  for  street  purposes.  The  defendant,  a  railroad  com- 
pany, without  first  acquiring  the  right  so  to  do,  constructed  its 
road  along  the  street  in  front  of  plaintiff's  premises ;  and  it  was 
held  that  the  defendant  in  thus  appropriating  the  street  to  its  own 
use  was  a  trespasser,  and  that  its  acts  constituted  a  private  nui- 
sance as  against  the  plaintiff  entitling  him  to  maintain  an  action 
therefor,  and  that  the  damages  would  bo  for  the  unlawful  with- 
holding of  the  possession  of  the  premises  up  to  the  commence- 
ment of  the  action.  Ripley,  Ch.  J.,  writing  the  opinion,  said : 
"  As  there  is  no  presumption  of  law  that  such  illegal  running 
of  trains  and  other  trespasses  will  be  continued  in  the  future, 
that  the  unlawful  act  of  to-day  will  bo  repeated  on  the  morrow, 
it  is,  of  course,  obvious  that  while  the  jury  in  the  present  case 
<;ould  assess  past  damages,  they  could  not  assess  the  permanent 
damages  to  accrue  from  an  assumed  continued  use  thereafter  of 
the  land  by  the  defendant  in  the  same  way."  In  I^ord  v.  C.  cfe  N. 
W.  R.  R.  Co.  (14  Wis.  609),  the  owner  of  lots  abutting  on  a  street 
in  a  city  brought  an  action  against  a  railroad  company  to  recover 
damages  caused  by  the  construction  of  its  road-bed  through  the 
street  in  front  of  his  lots,  and  for  an  injunction  restraining  the 
defendant  from  laying  down  its  rails  in  front  of  his  property. 
Dixon,  Ch.  J.,  in  writing  the  opinion,  said :  "  It  seems  that  the 
past  damages,  or  those  occasioned  by  the  trespass,  might  have 
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been  assessed  by  the  court,  or  the  judge  might  have  ordered  a 
jury  for  that  purpose ;  but  the  permanent  damages,  or  those 
whidi  would  accrue  to  the  plaintiflf  by  the  continued  use  of  the 
land  by  the  company,  can  only  be  ascertained  in  the  manner 
prescribed  by  the  statute."  In  Carl  v.  S.  <&  F,  du  L.  JR.  R.  Co. 
(46  Wis.  625),  the  complaint  alleged  that  plaintiff  owned  in  1869, 
and  continued  to  own  until  1873,  a  city  lot  with  a  dwelling-house 
thereon ;  that  in  1869,  defendant  constructed  its  road  with  em- 
bankment and  ditches  along  and  on  each  side  of  the  center  of 
the  street,  in  front  of  the  lot,  and  maintained  the  same  to  the 
commencement  of  the  action,  and  thereby  obstructed  access  to 
the  house  and  lot,  and  diminished  their  value ;  that  by  reason 
of  the  premises  plaintiff,  before  the  commencement  of  the  action," 
was  compelled  to  sell,  and  did  sell,  his  property  for  a  sum  less 
by  $1,000  than  could  otherwise  have  been  procured  for  it,  and 
that  defendant  had  refused  on  demand  to  make  compensation 
for  the  injuries  so  sustained,  and  had  taken  no  steps  under  its 
charter  to  have  the  damages  ascertained;  and  judgment  was 
asked  for  the  sum  of  $1,000 ;  and  it  was  held,  that  the  action 
must  be  treated  as  one  for  damages  for  a  continuing  trespass, 
and  that  the  complaint  stated  facts  sufficient  to  sustain  such  an 
action ;  that  the  plaintiff  in  such  an  action,  however,  can  recover 
nothing  more  than  the  damages  to  the  property  resulting  from 
the  trespass  between  the  building  of  the  road  and  the  commence- 
ment of  the  action ;  that  such  a  recovery  would  be  no  bar  to  a 
future  recovery  by  plaintiff  or  his  grantee  for  subsequent  dam- 
ages to  the  property  by  a  continued  maintenance  of  the  road  ; 
and  that  evidence  of  the  permanent  depreciation  in  the  value  of 
the  land  resulting  from  such  road  was  inadmissible.  The  j  udge 
writing  the  opinion  said  :  "  The  recovery  in  the  present  action 
will  be  a  bar  only  as  to  damages  sustained  previous  to  the  com- 
mencement of  the  same,  and  the  plaintiff  or  her  grantees  can 
recover  in  another  action  for  any  injury  caused  to  the  lot  by  the 
maintenance  of  such  railroad  subsequent  to  the  commencement 
of  this  action."  In  Blesch  v.  C.  c6  N.  TF.  R.  R,  Co.  (43 
Wis.  183),  it  was  held  that  the  rule  of  damages  in  such  a  case 
as  this  is  the  difference  in  value  of  the  use  of  the  lot,  without 
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the  railroad  track  and  with  the  railroad  track,  between  the  date 
of  building  the  same  and  the  commeacement  of  the  action. 
Justice  Cole,  in  delivering  the  opinion,  said  :  "  The  damages 
recoverable  in  the  action  are,  of  course,  for  the  past  injury  to 
the  freehold  and  possession  ;  that  is,  the  pecuniary  loss  which 
the  trespass  had  caused  the  plaintiff  in  the  use  and  enjoyment 
of  his  property  when  the  suit  was  commenced."  And  further ; 
"  One  reason  why  a  railroad  company  can  bo  charged  with  the 
permanent  damages  for  taking  land  for  its  use  only  in  a  pro- 
ceeding under  the  statute  for  asserting  the  right  of  eminent 
domain  is,  that  when  such  damages  are  paid  the  company  is 
entitled  to  have  a  clear  title  to  the  property  so  taken,  and  such 
title  cannot  be  acquired  in  an  action  for  a  trespass  or  nuisance. 
Another  reason  is  that  in  the  action  to  recover  damages  for  the 
nuisance,  the  plaintiff  may  have  judgment  to  abate  the  nuisance, 
and  it  would  be  clearly  unjust  that  the  plaintiff  should  recover 
damages  for  a  continuance  of  tlie  nuisance  and  at  the  same  time 
have  judgment  to  abate  and  remove  the  same."  (See,  also, 
S.  (&  0.  Canal  Co.  v.  Bourquin^  51  Ga.  379.) 

In  harmony  ^vith  these  authorities  are  the  views  of  approved 
text-writers.  (3  Blackst.  Com.  220  ;  Sedgwick  on  Dam.  155  ; 
Mayneon  Dam.  [Ist  Am.  ed.],  §§  110,  111;  1  Sutherland  on 
Dam.  199, 202 ;  3  id.  369, 399.)  While  the  authorities  in  other 
States  are  not  entirely  harmonious,  those  which  I  have  cited 
give  the  general  drift  of  the  decisions. 

But  whatever  difference  there  may  be  in  other  States  as  to 
the  rule  of  damages  under  consideration,  in  this  State  there  is 
none  whatever  here.  Here  the  authorities  are  entirely  uniform 
that  in  such  an  actioii  as  this,  damages  can  be  recovered  only 
up  to  the  commencement  of  the  action,  and  that  the  remedy 
of  the  plaintiff  is  by  succeasive  actions  for  his  damages  until 
the  nuisance  shall  be  abated.  The  law  was  so  announced  in 
Greene  v.  New  Yorlc  Central  &  Hudson  liiver  R.  li.  Co. 
(65  How.  Pr.  154) ;  Taylor  v.  Metropolitan  Elevated  Ry.  Co. 
(50  K.  Y.  Super.  Ct.  311);  Duryea  v.  Mayor ^  etc.  {2^  Hun, 
120),  all  cases  entirely  analogous  to  this.  In  MoKeon  v.  See 
(4  Robertson,  449)  it  was  held  that  the  only  damages  which  the 
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plaintiff  is  entitled  to  recover  in  an  action  against  an  adjoining 
owner  for  a  nuisance  upon  the  premises  of  the  latter  are  those 
for  a  depreciation  of  the  rent  and  loss  of  tenants  caused  by 
such  nuisance  previous  to  the  commencement  of  the  action. 
In  Whitmore  v.  Bischoff  (6  Hun,  176),  it  was  held  that  the 
damages  which  a  party  can  recover  for  a  private  nuisance  are 
those  which  he  has  sustained  previous  to  the  bringing  of  the 
action,  and  that  it  is  error  to  allow  a  recovery  for  the  diminu- 
tion in  value  of  the  premises  based  upon  the  assumption  that 
the  nuisance  is  to  continue  forever.  In  Duryea  v.  MayoVy  etc. 
(26  Hun,  120),  the  action  was  brought  to  recover  the  damages 
occasioned  by  the  wrongful  act  of  one  who  had  discharged 
water  and  sewage  upon  the  land  of  another,  and  it  was  held 
that  no  recovery  could  be  had  for  damages  ocaisioned  by  dis- 
charge of  water  and  sewage  upon  the  land  after  the  commence- 
ment of  the  action.  In  Blunt  v.  McConnick  (3  Denio,  283), 
the  action  was  case  for  damages  in  consequence  of  the  erection 
of  a  building  adjoining  plaintiff's,  whereby  plaintiff's  light  was 
obstructed.  The  plaintiff  was  defendant's  tenant.  Tlie  court 
at  the  trial  charged  the  jury  tliat  if  the  plaintiff  was  entitled  to 
recover  they  should  give  damages  for  the  injury  which  he 
would  suffer  during  the  whole  of  his  term.  It  was  held  that 
his  charge  was  erroneous,  and  that  a  recovery  could  be  had  only 
for  such  damages  as  had  occurred  at  the  time  the  suit  was  com- 
menced and  not  for  the  whole  term.  Irf  Plate  v.  Ifew  York 
Cent  R.  R.  Co.  (37  N.  Y.  472,  473),  the  action  was  brought  to 
jecover  damages  caused  by  keeping  and  maintaining  the 
defendant's  railroad  track  and  ditches  along  the  side  thereof 
in  such  manner  as  to  cause  the  water  to  flow  back  upon  the 
plaintiff's  land.  There  had  been  a  former  recovery  of  damages 
for  the  same  cause  which  was  alleged  as  a  bar  to  the  second 
action ;  but  it  was  held  not  to  be  a  bar.  The  judge  writing 
the  opinion  said  :  '^  If  indeed  he  could  have  recovered  damages 
not  only  for  all  injuries  which  had  occurred  previous  to  the 
commencement  of  the  action,  but  also  for  all  injuries  which 
may  possibly  thereafter  occur,  the  first  recovery  would  be  a 
bar  to   the  second."     In    Williams  v.    Railroad  Co,^  and 
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Story  V.  Railroad  Co.y  a  resort  to  equity  was  allowed, 
because  the  necessity  of  bringing  successive  actions  to  recover 
damages  would  thus  be  obviated.  If  in  those  cases  the  plaintifb 
could  have  recovered  all  their  damages,  past  and  prospective, 
in  actions  at  law,  equitable  actions  would  have  been  unneces- 
sary and  unauthorized.  The  case  of  Malwn  v.  New  York 
Cent  a.  jR.  Co.  (24  N.  T.  658)  is  a  precise  authority,  and  if 
there  were  no  other  ought  to  control  the  decision  of  this  case. 
In  that  case  the  railroad  company  constructed  its  road  and  laid 
its  tracks  upon  a  highway  in  front  of  Mahon's  premises.  His 
title  to  the  adjoining  premises  extended  to  the  center  of  the 
street,  and  in  1842  he  commenced  an  action  against  the  rail- 
road company  to  recover  damages  in  consequence  of  the  con- 
struction and  operation  of  the  railroad  in  the  highway  in  front 
of  his  premises ;  and  he  recovered  a  judgment.  Afterward  he 
died  and  then  his  executors  instituted  an  action  to  recover 
damages  sustained  during  his  life-time  subsequently  to  the 
former  recovery  for  a  continuance  of  the  railroad  and  its  con- 
tinued operation  in  the  street;  and  to  the  last  action  the 
defendant  interposed  as  a  defense  the  former  recovery,  and 
it  was  held  not  to  be  a  bar.  As  disclosed  by  the  printed 
papers  to  be  found  in  the  State  library,  the  declaration  in  the 
first  action  contains  four  counts.  In  the  firat  and  fourth, 
among  other  things,  it  was*  alleged  that  the  plaintifiE  lawfully 
owned  and  possessed  &  lot  and  dwelling  house  thereon,  and  that 
the  defendant  caused  to  be  wrongfully  constructed  an  embank- 
ment of  earth  of  the  height  of  five  feet  in  front  of  his  premise^ 
and  wrongfully  continued  and  maintained  the  same  and  oper- 
ated its  railroad  thereon,  by  means  whereof  he  could  not  have 
and  enjoy  his  free  and  unobstructed  passage  into  and  upon  his 
lands  and  to  and  from  his  dwelling-house,  and  his  lot  and 
dwelling-house  were  flooded  with  water  and  rendered  damp,  and 
his  buildings  and  property  were  greatly  injured  and  depreciated 
in  value.  It  is  thus  seen  that  the  character  of  the  injuries 
complained  of  in  that  action  were  like  those  complained  of 
here,  and  that  a  depreciation  in  the  value  of  the  property  was 
claimed.    If  the  complaint  here  is  broad  enough  to  recover  for 
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permanent  diminution  of  the  value  of  the  property  upon  the 
theory  that  the  nuisance  was  to  be  permanent,  so  the  declara- 
tion there  was  broad  enough  to  recover  damages  upon  the  same 
theory  ;  and  if  the  facts  of  this  case  are  sufficient  to  justify  and 
uphold  a  recovery  for  permanent  injury  and  diminution  in 
value  of  the  property,  so  cleai'ly  were  the  facts  of  that  case.  In 
the  argument  before  this  court  of  the  second  case,  which  is 
above  cited,  it  was  claimed  that  the  declaration  in  the  first  suit 
was  broad  enough  to  embrace  the  damages  which  Mahon's 
property  sustained  by  the  construction  of  the  railroad  through 
all  time,  and  that  whether  it  was  or  not  the  result  should  be 
the  same,  as  the  damages  resulting  from  the  construction  of  the 
railroad  were  incapable  of  being  split  up  and  made  the  subject 
of  an  infinite  number  of  actions ;  and  that  the  true  rule  in  such 
a  case  was  that  the  plaintlflf  was  at  liberty  to  prove  and  the 
jury  were  bound  to  consider  what  damages  might  probably  be 
the  result  of  the  act  complained  of,  and  the  finding  in  one  case 
must  embrace  all  the  damages.  On  the  other  hand  it  was 
claimed  that  the  plaintiff  in  that  suit  could  have  recovered 
damages  legally  only  up  to  the  commencement  of  the  suit. 
The  court  at  the  trial  of  the  second  action  held  that  the  former 
recovery  was  a  bar,  and  upon  that  ground  nonsuited  the  plain- 
tiffs. They  theij  appealed  to  the  General  Term  where  the 
prevailing  opinion  for  affirmance  was  written  by  Judge  Allen. 
He  held  that'  the  former  recovery  was  a  bar;  but  stated  in  his 
opinion  that "  if  the  wrong  complained  of  had  been  a  technical 
nuisance,  in  the  legal  sense  of  the  term,  a  recovery  for  damages 
for  the  erection  would  not  bar  an  action  for  the  continuance  ;" 
that  "  every  day's  continuance  would  be  a  legal  wrong  for  which 
an  action  would  lie ;"  that  "  a  right  cannot  exist  to  continue  a 
nuisance,  and  every  party  affected  by  it  may  insist  upon  its  re- 
moval, and  the  neglect  to  comply  with  the  duty  resting  upon 
a  party  to  abate  a  nuisance  which  he  has  either  erected  or 
maintains  gives  an  action  to  any  party  injured  by  the  neglect." 
But  he  held  that  the  railroad  was  not  to  bo  treated  as  a  nuisance, 
and  that  the  company  had  permanently  appropriated  the  high- 
way to  its  use,  and  therefore  permanent  damages  could  be  re- 
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covered ;  and  his  opinion,  if  sound,  woald  uphold  this  recovery. 
Judge  Prati  wrote  a  dissenting  opinion,  taking  an  opposite 
view.  In  his  opinion  he  said :  "If  the  injury  complained  of 
was  of  that  nature  that  he  was  entitled  to  recover  prospective 
damages,  he  should  have  proved  them  in  that  suit.  The  law 
will  not  suffer  a  party  to  unnecessarily  split  up  demands  and 
thus  needlessly  multiply  suits ;"  and  further  :  ^*The  track  and 
embankment  would  un^er  such  circumstances  be  a  continuing 
nuisance,  and  the  defendants  would  bo  liable  to  a  new  action 
every  day  so  long  as  they  kept  it  up,  and  damages  would  ac- 
crue to  the  owner.  A  person  by  erecting  a  nuisance  on  the 
lands  of  another  or  by  trespassing  on  such  lands  acquires  no 
right  thereby,  and  a  recovery  of  damages  for  the  injuries  sus- 
tained does  not  have  the  effect  to  vest  the  title  in  the  wrong- 
doer as  in  the  case  of  a  conversion  of  personal  property ;  "  and 
here  the  judgment  was  unanimously  reversed.  Clerke,  J., 
writing  the  opinion,  commenced  by  saying :  "  If  the  plaintiff's 
testator  could  have  recovered  all  that  he  was  entitled  to  in  the 
first  action,  it  is  of  course  a  bar  to  the  second ;  and  this  de- 
pends chiefly,  though  not  altogether,  upon  the  question 
whether  the  Utica  and  Schenectady  Railroad  Company  in  any 
way  transcended  the  authority  constitutionally  vested  in  them 
by  the  legislature.  If  they  did  their  road  is  a  nuisance  —  a 
perpetual  nuisance,  and  every  day's  continuance  of  it  is  a  legal 
wrong,  for  which  they  are  liable  in  damages  after  they  have 
accrued."  And  he  held  that  the  railroad  company  did  tran- 
scend its  authority  by  entering  upon  the  highway  without  first 
causing  Mahon's  damages  to  be  assessed  and  paid,  and  that  the 
illegal  appropriation  of  the  highway  made  it  liable  to  damages 
in  successive  actions  as  the  damages  accrued  ;  and  he  further 
said :  "  The  railroad  company,  therefore,  having  without  com- 
pensation to  those  entitled  to  the  reversion  of  the  lands,  con- 
structed, maintained  and  operated  their  road  upon  the  high- 
way in  question,  acted  and  continued  to  act  unlawfully,  and  are 
liable  to  damages  from  time  to  time  as  they  accrued,  and  on 
this  ground  the  second  action  is  maintainable."  In  the 
course  of  the  opinion  this  language  is  used :  "  If  they  did  not 
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transcend  their  authority,  and  yet,  in  constrneting  their  road-, 
have  necessarily  injured  the  rights  of  others,  they  are  equally 
liable  to  respond  for  prospective  as  well  as  accrued  damages ; 
and  in  such  case  they  cannot  be  vexed  again  in  a  second 
action."  It  is  not  apparent  precisely  what  was  meant  by 
this  phrase.  It  is  a  mere  dictum.,  and  certainly  announces 
an  erroneous  rule  of  law.  It  may  be  that  the  learned  judge  was 
misled  by  the  doctrine  apparently  laid  down  in  Fletcher  v. 
Auburn  &  Syracuse  R.  B.  Co.  (supra).  The  same  judge  in 
Plate  V.  i\r.  Y.  Cent.  H.  H.  Co.  {supra),  speaking  of  that  para- 
graph, says :  '^  I  am  inclined  to  think  there  is  some  clerical  or 
typographical  mistake  here,  or  perhaps  there  was  some  inad- 
vertence on  my  part  in  the  haste  of  writing,"  and  that  it 'can 
"at  most  be  considered  nothing  more  than  a  dictum,  and, 
therefore,  cannot  control  the  present  case." 

There  is  no  authority  to  be  found  in  this  State  holding  any 
other  rule  of  damages  in  such  a  case.  The  case  of  Uendei^son  v. 
JV^ew  York  Cent.  R.  R.  Co.  (78  N.  Y.  423)  is  not  in  conflict  as 
that  was  an  equitable  action ;  and  in  the  opinion  written  in  that 
case  the  rule  is  recognized  to  be  otherwise  in  actions  at  law;  and 
the  case  of  Mahon  v.  N.  Y.  Cent.  R.  R.  Co.  is  expressly  recog- 
nized, and  it  was  certainly  not  intended  to  overrule  or  depart 
from  it  or  any  of  the  prior  authorities.  T^he  judgment  there 
was  based  entirely  upon  equitable  principles,  and  there  it  was 
ordered  that  upon  payment  of  the  sum  awarded  by  the  referee, 
the  plaintiff  should  convey  the  title  to  the  defendant.  If  the 
case  of  Makon  v.  R.  R.  Co.,  supported  as  it  is  by  abundant 
authority  and  based  upon  common-law  principles,  which  in  this 
State  have  always  been  recognized,  is  to  be  disregarded  in  the 
decision  of  this  case,  it  had  better  be  distinctly  overruled  and 
no  longer  left  to  lure  the  legal  wayfarer  by  its  false  light. 
(See,  also,  Schdl  v.  Plumh,  55  K  Y.  592,  598.) 

The  rule  contended  for  by  the  plaintiff  and  affirmed  by  the 

Supreme  Oourt  in  this  case  would  lead  to  some  embarrassments 

and  to  great  inconvenience.     The  plaintiff's  recovery  cannot 

divest  her  of  any  legal  rights  she  has  in  the  street,  either  to  an 
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easement  or  to  the  soil ;  and  if  wo  may  assame  that  her  recovery 
would  bar  any  future  recovery  for  the  precise  embankment 
and  the  precise  use  thereof,  which  existed  at  the  time  of  the 
commencement  of  her  action,  yet  it  would  not  bar  a  recovery 
if  there  should  be  a  change  in  the  embankment  or  the  use 
thereof.  If  the  defendant  should  run  a  few  more  trains  of  cars, 
or  raise  its  embankment,  or  widen  it,  or  change  it  in  any  way, 
the  plaintiff  would  be  permitted  to  institute  a  new  action  and 
to  repeat  her  action  every  time  there  should  be  any  change. 
And  yet  she  has  recovered  damages  in  this  action  upon  sub- 
stantially the  same  theory  damages  would  have  been  awarded 
if  there  had  been  an  appraisement  under  the  statute  which 
vests  title  in  the  defendant.  If  the  ruleaflBrmed  be  the  correct 
one,  then  a  railroad  company  authorized  to  construct  its  road 
may  enter  upon  the  lands  of  any  private  person  and  take  them, 
and  in  a  suit  for  trespass  the  plaintiff  must  recover  his  entire 
damages  and  tlie  railroad  company  must  become  substantially 
vested  with  the  title  to  the  land  ;  and  thus  instead  of  conform- 
ing to  the  statute  it  may  acquire  land  by  a  pure  trespass.  And 
so  the  owner  of  land  instead  of  resorting  to  the  constitutional 
tribunal  for  the  appraisement  of  his  damages  may  have  them 
appraised  by  an  action  which  really  vests  no  perfect  title.  Can 
the  statute  of  frauds  be  subverted  and  a  perpetual  easement  or 
riglit  in  land  without  a  grant  be  thus  conveyed  by  mere  estop- 
pel ?  In  this  case  has  happened  what  may  happen  in  many 
cases :  The  defendant  supposed,  and  had  the  right  in  good  faith 
to  suppose,  that  it  had  satisfied  plaintiff's  damages  and  acquired 
all  her  property  interest  in  the  street  until  the  verdict  of  the 
jury  undeceived  it;  and  then  if  the  vei-dict  shall  stand,  it  became 
obliged  to  pay  her  for  perpetual  damages,  although  they  had 
come  to  an  end,  and  to  make  the  same  compensation  which  it 
would  have  been  required  to  make  if  it  had  acquired  a  perfect 
title  under  the  statute ;  and  yet  it  is  left  without  a  perfect  title 
liable  to  successive  suits  on  the  claim  to  be  established  on  the 
uncertain  evidence  of  witnesses  that  its  burdens  upon  or  inter- 
ference with  the  street  had  been  changed  or  increased.  It  was 
not  left  the  option  either  to  abate  the  alleged  nuisance  or  to 
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perfect  its  title,  in  the  mode  prescribed  by  law,  to  any  easement 
or  interest  the  plaintiff  might  havenn  the  street. 

The  law  will  not  proceed  upon  the  assumption  that  a  nui- 
sance or  illegal  conduct  will  continue  forever.  The  impolicy 
and  absurdity  of  such  an  assumption  is  illustrated  in  this  case 
as  the  defendant  offered  to  prove,  and  hence  it  may  be  taken 
as  true,  that  since  the  commencement  of  the  action  it  has  re- 
duced the  street  to  its  former  grade. 

The  rule  laid  down  in  the  cases  which  I  have  cited,  and 
which  I  contend  is  the  true  one,  gives  any  party  who  has  suf- 
fered any  legal  damages  by  the  construction  or  operation  of  a 
raiboad,  ample  remedy.  He  may  sue  and  recover  his  damages 
as  often  as  he  chooses,  once  a  year  or  once  in  six  years,  and 
have  successive  recoveries  for  damages.  lie  may  enjoin  the 
operation  of  the  railroad  and  compel  the  abatement  of  the 
nuisance  by  an  action  in  equity ;  and  where  his  premises  have 
been  exclusively  appropriated,  or  where  a  highway,  in  the  soil 
of  which  he  has  title,  has  been  exclusively  appropriated  by  a 
railroad,  he  may  uqdoubtedly  maintain  an  action  of  ejectment. 
{Brown  v.  GaUey,  Hill  &  Denio's  Supp.  380 ;  Mz  v.  Daily ^ 
20  Barb.  32;  Redfiddy,  Utica,  etc.,  B.  R,  Co.,  25  id.  54.) 
It  certainly  cannot  be  necessary  to  subvert  the  law  as  it  has 
been  well  established  in  order  to  give  the  plaintiff  ample  remedy 
for  anv  wTonoj  which  the  defendant  has  done  or  can  do  her  in 
the  street  in  front  of  her  premises.  Nor  can  it  be  expedient  to 
introduce  into  the  nomenclature  of  the  law  a  new  action,  one 
to  recover  for  the  conversion  of  real  property  to  be  followed 
by  the  same  consequences  as  an  action  for  the  conversion  of  per- 
sonal property. 

As  to  this  rule  of  damages,  it  matters  not  what  the  form  of 
the  complaint  in  the  first  action  was.  The  plaintiff  is  bound 
to  recover  in  his  first  action  all  the  damages  to  which  he  is  en- 
titled. If  he  is  entitled  to  damages  for  permanent  injury  to 
his  property,  it  is  not  optional  for  him  to  split  them  up  and 
recover  part  of  them  in  the  first  action  and  then  bring  sub- 
sequent actions  for  the  rest.  If  entitled  to  recover  damages 
only  up  to  the  commencement  of  his  action,  no  form  of  com- 
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plaint  will  entitle  him  to  recover  more.  In  the  case  of  Mahon 
V.  Railroad  Companyy  ifr  was  proved  that  the  former  re- 
covery was  for  damages  only  to  tlie  commencement  of  the 
former  action,  and  yet  that  circamstance  was  not  deemed  ma- 
terial. 

Since  writing  the  above,  the  case  of  City  of  North 
Vernon  v.-  Voegler  (2  N.  East.  Rep.  821),  containing  a  very 
elaborate  opinion,  has  come  to  our  attention.  I  have  carefully 
examined  that  case  and  find  that  it  is  not  authority  for  the 
plaintiff  on  the  question  now  under  discussion.  There  the  city 
had  the  right  to  grade  one  of  its  streets,  but  did  it  so  negli- 
gently as  to  cause  damage  to  the  adjoining  lota  of  the  plaintiff, 
and  it  was  held  that  he  could  recover,  and  was  bound  to  recover 
all  his  damages  in  a  single  action.  It  was  decided  that  in  the 
absence  of  negligence  there  would  have  been  no  liability  for 
consequential  damages  caused  by  what  was  rightfully  done  in 
the  street.  The  judge  writing  the  opinion  said :  "  Our  decis- 
ions have  long  and  steadily  maintained  that  municipal  corpora- 
tions are  not  responsible  for  consequential  injuries  resulting 
from  the  grading  of  streets  when  the  work  is  done  in  a  careful 
and  skillful  manner;  but  they  have  quite  as  steadily  maintained 
that  where  the  work  is  done  in  a  negligent  and  unskillfal 
manner  the  corporation  is  liable  for  injuries  resulting  to  ad- 
jacent property."  Here  there  was  no  allegation  or  proof  or 
claim  of  negligence  or  unskillfulness  in  the  construction  of  the 
embankment  in  the  street,  and,  as  I  have  shown,  it  was  assumed 
and  conceded  upon  the  trial  that  it  was  lawfully  and  legally 
constructed.  The  trial  judge  did  not  submit  to  the  jury  any 
question  of  negligence,  but  charged  them  if  they  found  against 
the  defendant  as  to  the  release  then  it  was  absolutely  liable  for 
plaintiff's  damages,  and  that  the  only  question  for  their  con- 
sideration was  the  amount  of  the  damages.  Hence  that  case  is 
an  authority  for  the  views  I  have  expressed  upon  tlie  first 
ground  of  error  herein  discussed.  But  the  case  is  also  infer- 
entially  authority  for  the  second  ground  of  error  upon  which 
I  have  based  my  conclusion.  The  judge  writing  the  opinion 
there  is  very  careful  to  place  his  decision  upon  the  ground  that 
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the  structure  in  the  street  was  rightful,  but  negligently  made, 
and  ho  recognized  the  rule,  as  to  successive  actions,  to  be 
different  where  the  structure  is  wrongfully  in  the  street  and  is 
there  a  nuisance.  He  said:  "  This  is  not  the  case  of  a  nuisance. 
It  is  the  case  of  a  negligent  improvement  in  a  street.  The  im- 
provement was  in  itself  rightful  and  legal,  but  the  manner  in 
which  the  improvement  was  made  was  wrongful.  The  wrong 
was  not  in  grading  the  street  but  in  the  manner  of  doing  it. 
It  is  not  a  nuisance  for  a  municipal  corporation  to  grade  its 
streets;  but  it  is  an  actionable  wrong  to  do  it  negligently. 
The  wrong  in  negligently  grading  the  street  is  the  basis  of  the 
action,  for  there  are  no  facts  alleged  constituting  a  nuisance. 
It  is  not  a  nuisance  to  do  what  the  law  authorizes,  but  it  may 
be  a  tort  to  do  the  authorized  act  in  a  negligent  manner.  It 
is  evident,  therefore,  that  the  cases  which  liold  that  the  con- 
tinuance of  a  nuisance  will  supply  ground  for  an  action  have  no 
influence  upon  this  case,"  and  hence  those  cases  were  not  cited. 
It  is  clearly  to  be  inferred  that  if  that  court  had  been  dealing 
with  the  case  of  an  unlawful  embankment  placed  in  the  street, 
it  would  have  held  that  successive  actions  could  be  maintained. 
But  I  am  of  opinion  that  that  decision  is  clearly  unsound  as  to 
the  precise  question  adjudged.  What  right  was  there  to  as- 
sume that  the  street  would  be  left  permanently  in  a  negligent 
condition  and  then  hold  that  the  plaintiff  could  recover  d?iraages 
upon  the  theory  that  the  carelessness  would  forever  continue  ? 
A  municipality  or  a  railroad  corporation  under  proper  author- 
ity may  erect  an  embankment  in  a  street,  and  if  the  work  be 
carefully  and  skillfully  done  it  cannot  be  made  liable  for  the 
consequential  damages  to  adjacent  property.  But  if  it  be  care- 
lessly and  unskillfully  done,  it  can  be  made  liable.  It  may 
cease  to  be  careless,  or  remedy  the  effects  of  its  carelessness, 
and  it  may  apply  the  requisite  skill  to  the  embankment,  and 
this  it  may  do  after  its  carelessness  and  unskillfulness  and  the 
consequent  damages  have  been  established  by  a  recovery  in  an 
action.  The  moment  an  action  has  been  commenced,  shall  the 
defendant  in  such  a  case  be  precluded  from  remedying  its 
wrong?  Shall  it  be  so  precluded  after  a  recovery  against  it? 
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Does  it  establish  the  right  to  continue  to  be  a  wrong-doer  for- 
ever by  the  payment  of  the  recovery  against  it?  Shall  it  have 
no  benefit  by  discontinuing  the  wrong,  and  shall  it  not  be  left 
the  option  to  discontinue  it  3  And  shall  the  plaintiff  be  obliged 
to  anticipate  his  damages  with  prophetic  ken  and  foresee  them 
long  before,  it  may  be  many  years  before  they  actually  occur, 
and  recover  them  all  in  his  first  action?  I  think  it  is  quite 
absurd  and  illogical  to  assume  that  a  wrong  of  any  kind  will 
forever  be  continued  and  that  the  wrong-doer  will  not  discon- 
tinue or  remedy  it,  and  that  the  convenient  and  just  rule, 
sanctioned  by  all  the  authorities  in  this  State,  and  by  the  great 
weight  of  authority  elsewhere,  is  to  permit  recoveries  in  such 
cases  by  successive  actions  until  the  wrong  or  nuisance  shall 
be  terminated  or  abated.  But  whether  that  case  was  prop- 
erly decided  or  not,  it  is  not  in  conflict  with  the  conclusions 
I  have  reached  in  this  case,  but  is  in  entire  harmony  with  them. 

Therefore,  upon  both  grounds  considered  in  this  case  there 
should  be  a  reversal  of  this  judgment  and  a  new  trial. 

All  concur,  except  Danfobth,  J.,  dissenting,  and  Millbs,  J., 
not  voting. 

Judgment  reversed. 


The  People  of  the  State  of  New  York,  Respondent,   v. 
William  Thomas  Mubphy,  Appellant. 

The  proviflion  of  the  Code  of  Civil  Procedure  (§  834)  prohibiting  phyBidanB 
and  Burgeons  from  disclosing  information  acquired  in  attending  a  patient 
is  applicable  to  criminal  actions.     (Code  of  Criminal  Procedure,  §  892.) 

Where,  upon  the  trial  of  an  indictment  for  abortion,  a  physician  who  after 
the  commission  of  the  alleged  crime  attended  upon  the  female  upon 
whose  person  it  was  alleged  to  have  been  committed,  was  allowed  to  give, 
as  a  witness  for  the  prosecution,  his  opinion  as  a  medical  expert,  that  the 
crime  had  been  committed,  founded  upon  what  he  observed  as  to  the 
physical  condition  of  tlie  woman  and  upon  her  narrative  of  the  facts,  and 
it  appeared  that  she  was  alive  at  the  time  of  the  trial.     Held  error. 

Also  held,  the  fact  that  the  physician  was  selected  and  sent  by  the  public 
prosecutor  to  attend  upon  the  female  did  not  affect  the  question;  that  an 


1886.]  The  People  v.  Murphy.  127 


Statement  of 


she  accepted  his  serWces  ia  his  professional  character  the  relation  of 

physician  and  patient  was  established  between  them. 
Pierson  v.  People  (79  N.  Y.  424),  distingaished. 
Also  Tuldt  that  althoagh  she  was  a  party  to  the  crime,  her  declarations, 

which  were  simply  a  narrative  of  a  past  transaction  and  constitating  no 

part  of  the  reB  gesta  were  not  admissible. 

(Argued  November  23,  1885  ■  decided  January  10,  1886.) 

Appeal  from  judgment  of  the  Q-eneral  Term  of  the  Su- 
preme Court,  in  the  fifth  judicial  department,  entered  upon  an 
order  made  July  3,  1885,  which  aflSrraed  a  judgment  of  the 
Court  of  Sessions  of  Monroe  county,  convicting  defendant  of 
the  crime  of  abortion. 

The  evidence  on  the  part  of  the  prosecution  tended  to  show 
that  defendant  arranged  with  one  Dr.  S.  to  perform  an  opera- 
tion to  procure  an  abortion  and  took  the  female  to  the  office  of 
said  doctor,  where  the  operation  was  performed  ;  that  defend- 
ant then  took  her  to  a  boarding-house  and  arranged  for  her  board 
and  care  until  after  her  sickness  and  paid  the  bill.  After  the 
discovery  of  the  commission  of  the  crime  the  district  attorney 
sent  a  physician  to  attend  upon  the  girl ;  he  called  upon  her, 
made  an  examination  of  her  person  and  prescribed  for  her. 
Upon  the  trial  said  physician  was  called  as  a  witness  for  the 
prosecution  and  was  permitted  to  give  his  opinion,  under  ob- 
jection and  exception,  that  an  abortion  had  been  performed, 
founded  upon  personal  examination  so  made  by  him  and  upon 
what  his  patient  told  him  in  regard  to  the  matter.  The  details 
are  given  in  the  opinion. 

Horace  L.  Bennett  for  appellant.  It  was  error  to  allow  the 
physician  who  attended  Louise  Schlaefer  after  her  miscarriage 
to  disclose  information  of  her  condition,  acquired  while  so  at- 
tending her,  or  to  give  an  opinion  based  on  that  information 
.and  what  he  observed  as  to  her  physical  condition.  (Code  of 
Civ.  Pro.,  §  834 ;  Omttan  v.  Met.  Ins.  Co.,  80  N.  T.  281 ; 
Edington  v.  M.  L.  Ins.  Co.y  67  id.  185  ;  DiUeber  v.  H.  Z. 
Ins.  Co.,  10  W.  Dig.  180 ;  People  v.  Stout,  3  Park.  Cr.  670 ; 
Bacon  v.  Frishie^  80  N.  Y.  394 ;    Westover  v.  JEfeia  Z.  Ins. 
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Co.,  1  N.  £.  Rep.  lOi ;  Code  of  Grim.  Pro.  329 ;  Hem  v.  Hariy 
1  T.  &  0.  499 ;  Sloan  v.  W.  T.  O.  R.  R.  Oo,,  45  K  Y.  125 ; 
Fierson  v.  People,  79  id.  424,  432 ;  Felter  v.  JV.  F.  G.  R. 
R.  Co.,  49  id.  42 ;  Crowley  v.  People,  83  id.  464 ;  Carpenter 
V.  Blake,  2  Lans.  206 ;  Swift  v.  Mass.  Z.  Ins.  Co,,  3  Hun, 
531;  IMl  V.  Crouae,  13  id.  657;  Abbott's  Trial  Ev.  600; 
WendeU  v.  Jfoty^r,  ^^.,  39  Barb.  329 ;  3  Abb.  Ct.  App.  Dec. 
563.)  The  declarations  of  Louise  Schlaefer  as  to  the  character 
of  her  sickness,  location  of  her  pains,  etc.,  made  several  days 
after  the  operation  was  performed  upon  her  (if  at  all),  should 
not  have  been  allowed  against  the  defendant.  {Bacon  v. 
CharUon,  7  Oush.  581 ;  Abbott's  Trial  Ev.  600-1 ;  Werely  v. 
Persons,  28  N.  Y.  344 ;  J^ichols  v.  B.  C.  R.  R.  Co.,  30  Hun, 
437 ;    WaldeU  v.  iY.  T.  C  <&  E.  R.  R.  R.  Co.,  19  id.  69.) 

Joseph  W.  Taylor,  district  attorney,  for  respondent.  The 
evidence  of  the  physician  who  attended  the  woman  after  the 
operation  was  performed,  as  to  her  condition,  was  properly  re- 
ceived. (Code  of  Crim.  Pro.,  §  395  ;  People  v.  Veeder,  98  N. 
Y.  630  ;  1  Greenl.  on  Ev.,  §  102 ;  Aveson  v.  Lord  Kennaird,  6 
East,  192;  Morrissy  v.  Ingham,  111  Mass.  63;  People  v. 
Williams,  3  Park.  100  ;  Barber  v.  Merriam,  11  Allen,  324  ; 
Pierson  v.  People,  79  K  Y.  424;  State  v.  Oedicke,  43  K  J. 
L.  88  ;  Ins.  Co.  v.  Mosely,  8  Wall.  397 ;  Roscoe's  Cr.  Ev.  [7th 
ed.]  27-29.)  Mrs.  Tripp  and  Miss  Schlaefer  were  co-con- 
spirators. The  evidence  of  Mrs  Pitcher,  showing  their  acts 
and  declarations,  was,  therefore,  properly  received.  {Far- 
veil  V.  People,  21  Hun,  485 ;  84  N.  Y  656  ;  People  v. 
Monnais,  17  Abb.  Pr.  345 ;  KeUy  v  People,  55  N.  Y. 
666;  People  v.  Davis,  56  id.  103;  People  v.  Veeder,  98 
id.  630.)  The  physician,  Dr.  Herriman,  was  not  prohibited 
from  testifying  by  section  834,  Code  of  Civil  Procedure.  {Pier- 
son  V.  People,  79  N.  Y.  424  •  1  Greenl.  on  Ev.,  §  248  ;  3  R.^ 
S.  [6th  ed.]  671,  §  119  ;  1  Laws  of  1880,  chap.  245 ;  Perry  v.' 
People,  86  K  Y.  357 ;  People  v.  D'Argencour,  95  id.  629 ; 
Orandon  v.  People,  17  Hun,  490  ;  Laws  of  1878,  chap.  219  ; 
Code  of  Civ.  Pro.,  §§  852-869  ;  Code  of  Grim.  Pro.,  §§  607,  618, 
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619;  Code  of  Civ.  Pro.,  §§8,  13,  2266,  2292,  3347;  3  R.  S. 
[6th  ed.]  1029,  §  19 ;  People  v.  Jiestdl,  3  Hill,  295.)  The 
physician,  Dr.  Herriman,  was  properly  permitted  to  give  his 
opinion  based  upon  what  he  learned  from  observation  as  well  as 
what  the  woman  told  him.  {MeUteson  v.  iV.  Y.  C.  R,  li,^  35  N. 
T.  492 ;  Mame  v.  People,  9  Hun,  113  ;  CaldweU  v.  Murphy, 
11  N.  r.  416 ;  Werely  v.  P&raona,  28  id.  843  ;  Brovm  v.  N. 
T.  a  R.  R.  Co.,  86  id.  603.) 

PiNOH,  J.  We  are  of  opinion  that  section  834  of  the  Code 
of  Civil  Frocedaro  is  applicable  to  criminal  actions,  and  that 
whatever  possible  doubt  may  have  attended  the  question  is 
fairly  dispelled  by  section  892  of  tha  Code  of  Criminal  Pro- 
cedure. The  confidential  character  of  disclosures  by  a  patient 
to  his  attending  physician  was  established,  before  the  Code,  by 
statute,  and  in  terms  which,  beyond  reasonable  question,  applied 
to  all  actions  whether  civil  or  criminal.  (3  R.  8.  [6th  ed.]  671, 
§  119;  People  v.  Stoat,  3  Park.  Cr.  670.)  That  statute  wa& 
substantially  incorporated  into  the  Civil  Code,  in  language 
broad  enough  to  justify  the  same  general  application  as  that 
which  characterized  the  older  statute ;  and  the  further  provision 
of  the  Code  of  Criminal  Procedure,  already  referred  to,  seems 
to  us  intended  to  settle  the  question.  Ko  doubt  upon  that 
subject  was  intimated  in  Pieraon  v.  People  (79  N.  T.  424) ; 
but  in  that  decision  the  statute  was  construed,  and  we  held  it 
did  not  cover  a  case  where  it  was  invoked  solely  for  the  pro- 
tection of  a  criminal,  and  not  at  all  for  the  benefit  of  the 
patient ;  and  where  the  latter  was  dead  so  that  an  express 
waiver  of  the  privilege  had  become  impossible.  The  present 
is  a  different  case.  Here  the  patient  was  living,  and  the  dis- 
closure which  tended  to  convict  the  prisoner  inevitably  tended 
to  convict  her  of  a  crime,  or  cast  discredit  and  disgrace  upon 
her.  We  liave  no  doubt  upon  the  evidence  that  between  her 
and  the  witness  whose  disclosure  was  resisted  there  was  estab- 
lished the  relation  of  physician  and  patient.  Although  he  was 
selected  by  the  pubhc  prosecutor  and  sent  by  him,  yet  she  ac- 
cepted his  services  in  his  professional  character,  and  he  ren- 
SiCKELs  — Vol.  LVI.  17 
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dered  them  in  the  same  character.  She  was  at  liberty  to  refuse 
and  might  have  declined  his  assistance,  but  when  she  accepted 
it,  she  had  a  right  to  deem  him  her  physician  and  treat  him 
accordingly.  It  follows  that  the  exception  to  his  disclosure  of 
what  he  learned  while  thus  in  professional  attendance  was  well 
taken.  But  if  his  evidence  had  been  admissible  as  being  com- 
petent, another  error  was  committed.  He  was  sent  to. the 
patient  after  the  crime  was  complete,  when  the  abortion  had 
been  accomplished,  and  the  patient  was  merely  suflEering  the 
physical  consequences  of  the  act.  Although  she  herseK  was 
a  party  to  that  crime,  and  relatively  to  it,  was  an  accomplice 
of  the  accused,  and,  so  to  speak,  a  co-conspirator  with  him, 
yet  her  declarations,  narrative  of  a  past  occurrence,  and  con- 
stituting no  part  of  the  reB  gestoR^  were  not  admissible.  These 
declarations  were  excluded  by  the  court  upon  the  objection  of 
the  accused,  and  properly  excluded.  But,  notwithstanding,  the 
attending  physician  was  allowed  to  express  his  opinion  as  a 
medical  expert  that  an  abortion  had  been  produced,  founding 
that  opinion  not  only  upon  what  he  observed  of  the  physicid 
condition  of  the  woman,  but  upon  all  her  statements,  and  upon 
the  history  of  the  case  as  derived  from  her.  The  opinion  of 
the  General  Term  concedes  the  error  of  such  evidence,  but 
insists  that  the  opinion  was  founded  upon  her  statements  merely 
of  "  the  locality  of  the  pain,  the  condition  of  the  injured  parts, 
and  so  on.*'  We  understand  what  occurred  differently.  When 
the  witness  was  first  asked  his  opinion  whether  the  birth  occurred 
from  natural  or  artificial  causes,  he  inquired  whether  in  giving 
his  answer  he  would  be  allowed  to  consider  the  clinical  history 
of  the  case  as  he  got  it  from  the  girl's  statement,  to  ^hich  the 
prosecutor  replied  :  "  Certainly ;  I  ask  the  question  upon  the 
whole  history  of  the  case  as  you  learned  it  from  her,  as  well  as 
from  the  examination."  To  this  the  prisoner  objected.  The 
court  did  not  at  once  pass  on  the  objection,  but  suggested  that 
the  physician  answer  first  from  his  observation  alone.  He  did 
so  answer  and  said  :  "  From  my  physical  examination  of 
the  woman  and  the  foetus  it  would  lead  mo  to  believe  that  an 
abortion  had  been  induced,"  and  then  added  as  a  reason,  that 
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natural  miscarriages  were  not  likely  to  occur  at  that  stage  of 
pregnancy  with  the  frequency  of  earlier  stages.  How  weak 
this  evidence  was  upon  the  vital  point  whether  the  miscarriage 
arose  from  natural  or  artificial  causes  was  made  apparent  on 
the  cross-examination,  where,  in  answer  to  the  distinct  ques- 
tion "  whether  or  not  from  such  physical  examination  as  you 
describe  you  made  there,  is  it  possible,  as  a  matter  of  medical 
knowledge,  science  and  experience,  to  say  that  a  miscarriage 
had  been  produced,"  the  witness  felt  constrained  to  answer, 
"  No,  sir."  The  prosecutor,  apparently  feeling  the  need  of  add- 
ing some  decisive  force  to  the  opinion,  followed  his  first  inquiry 
with  this  question :  "  On  the  personal  examination  that  you 
made  of  the  woman  and  the  foetus,  and  the  history  of  the  case 
as  you  got  it  from  her,  what  do  you  say  now  as  to  whether  or 
not  there  had  been  an  abortion  brought  about  by  artificial 
means  ? "  To  this  question  the  prisoner's  counsel  objected,  as 
calling  for  hearsay  and  a  privileged  communication,  and  on  the 
farther  ground  that  it  involved  "  the  history  of  the  case"  which 
had  not  been  disclosed.  The  district  attorney  offered  to  disclose 
it,  and  put  the  question,  what  the  girl  said,  which  was  objected 
to  and  excluded.  Thereupon  the  court  overruled  the  objection, 
and  the  witness  answered  :  "  I  say  an  abortion  had  been  pro- 
duced." It  is  not  possible  on  this  state  of  facts  to  say  justly 
that  by  the  history  of  the  case  and  the  girl's  statement  was 
meant  only  her  complaints  of  present  pain  and  suffering. 
Nothing  of  the  kind  was  suggested,  or  pretended,  or  could  have 
been  understood  by  court  or  witness  or  jury.  Indeed,  on  cross- 
examination,  the  witness  describes  what  he  meant  by  the 
"  clinical*  history  of  the  case ; "  saying,  "  I  wrote  down  part  of 
her  statement,  and  testified  to  it  in  the  police  court ;  and  that 
included  how  she  came  there  and  what  happened  since  she 
came  to  that  house."  So  that  the  opinion  of  the  expert  that 
a  cnme  had  been  committed,  founded  upon  the  narrative  of 
the  woman  of  previous  facts,  which  narrative  was  itself  inad- 
missible and  remained  undisclosed,  was  given  to  the  jury. 
Necessarily  it  carried  with  it  damaging  inferences  of  what 
that  narrative  in  fact  was,  and  drove  the  accused  to  the  alter- 
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native  of  omitting  all  crosB-examination  as  to  the  concealed 
basis  of  the  opinion,  or  admitting  inadmissible  evidence. 

We  think  there  was  error  for  which  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  and  the  proceedings  re- 
mitted to  the  Oourt  of  Sessions  of  Monroe  county  for  that  pur- 
pose. 

All  concur. 

Judgment  reversed. 


BiOHABD  PoxLuoJx  et  al,,  Kespondents,  v.  The  Citt  of  Bbook- 
LTN,  Appellant. 

The  authoritjr  conferred  upon  the  city  of  Brooklyn  by  the  charter  of  1873 
(Sabd.  5,  §  18,  chap.  863,  Lawa  of  1873),  to  establish  and  maintain  public 
bathfl  in  said  city,  carried  with  it,  as  a  necessary  incident,  power  to  desig- 
nate and  procure  a  proper  place  for  the  location  of  such  a  bath. 

Where  the  ^city  placed  a  public  bath  at  plaintiffs'  pier  without  their 
authority  or  consent, — Eisldt  that  the  city  was  liable  to  paj  the  yalue  of 
the  use  of  the  pier;  and  that  the  provisions  of  said  charter  requiring  coo- 
tracts  for  work,  materials,  and  improvements  to  be  made  with  the  lowest 
bidder,  etc.,  and  declaring  that  "no  debt  or  obligation  of  any  kind  shall 
be  created  by  the  common  council  against  the  dlty  except  by  ordinance  or 
resolution/'  had  no  application. 

(Argued  December  3, 1885  ;  decided  January  19, 1886.) 

Appeal  fronoi  judgment  of  the  General  Term  of  the  Su- 
p.reme  Oourt,  in  the  second  judicial  department,  entered  upon 
an  order  made  September  13,  1885,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs,  entered  upon  a  verdict,  and  which 
affirmed  an  order  denying  a  motion  for  a  new  trial 

This  action  was  brought  to  recover  for  the  use  of  a  pier  in 
the  city  of  Brooklyn  belonging  to  plaintiflEs. 

The  material  facts  are  stated  in  the  opinion. 

John  A.  Taylor  for  appellant.  The  legislature  having  lim- 
ited the  power  of  the  common  council  to  create  a  debt  or  obli- 
gation against  the  city  to  a  particular  way,  no  recovery  founded 
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upoD  any  action  of  the  commoa  couucil  can  be  had,  unless  the 
prescribed  way  has  been  followed.  {Brady  y.Mayor^  etc.y  2  Bosw. 
173 ;  20  N.  Y.  812 ;  MoSpedon  v.  Jfoyor,  etc.,  7  Bosw.  601 ;  Mc- 
Donald V.  Mayor,  *&?.,  68  N.  T.  23;  Parr  v.  ViOag^  of 
Grembushy  72  id.  463  ;  Diokineon  v.  Pougkkeejme,  75  id.  65. ) 
Plaintiffs  had  it  in  their  power  to  prevent  the  bath  remaining 
at  their  pier,  and  in  contemplation  of  law  they  consented  to  its 
remaining  upon  the  terms  offered  by  the  common  council — $50 
for  1878  and  nothing  for  1879  and  1880.  {Heamy  ▼.  Eeaney,  2 
Den.  625.)  The  plaintiffs  were  bound  to  inquire  and  to  know 
what  provision  had  been  made  to  pay  them.  {McDonald  v. 
MayoTy  etCy  68  N.  T.  27.) 

A  liert  O.  McDonald  for  respondents.  The  proper  measure 
of  plaintiffs'  recovery  was  such  sum  as  was  eqoal  to  the  reason^ 
able  value  of  the  use  of  the  pier  in  qaestion,  as  occupied  by 
the  bath  during  the  periods  mentioned,  and  from  which  use 
plaintiffs  were  thereby  excluded.  (Laws  of  1872,  chap.  320, 
as  amended  by  chap.  315,  Laws  of  1877 ;  3  R.  8.  [7th  ed.], 
2031.)  The  defendant  having,  without  plaintiffs'  voluntary 
intentional  action  concurring  therein,  taken  possession  of  and 
exclusively  used  plaintiffs'  property,  the  law  will  fix  a  liability 
in  some  form  against  defendant  to  pay  the  reasonable  value  of 
such  use.  {Farmer^  Z.  (&  T.  Co.  v.  Mayor,  etc.,  4  Bosw.  89 ; 
Harlem  Oaa  L.  Co.  v.  Oityqf  New  York,  33  N.  Y.  311  ;  Ma(r 
ier  of  DugrOy  60  id.  513 ;  Daviea  v.  Mayor,  eto.y  83  id.  214.) 
Except  in  so  far  and  as  to  the  cases  in  which  the  mode  of  con- 
tracting is  expressly  prescribed  and  limited,  and  except  with 
respect  to  contracts  the  mode  of  making  which  is  prescribed 
and  limited,  valid  contracts,  even  within  the  scope  of  the  cor- 
porate powers,  may  be  made  otherwise  than  under  seal  or  in 
writing,  and  in  general  as  with  an  individual.  (Dill,  on  Mnn. 
Corp.  [3d  ed.],  §§  447,  459,  460  ;  Ransom  v.  N&vo  York,  1 
Fisher's  Pat.  Oas.  254,  274;  Bliea  v.  Brooklyn,  4  id.  696 ; 
Murray  v.  Mayor,  etc.,  1  Bosw.  639 ;  Knapp  v.  Simon,  96 
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Danfobth,  J.  Among  other  powers  conferred  upon  the 
oommoQ  council  of  the  city  of  Brooklyn  was  one  to  establish 
and  maintain  one  or  more  public  batjhs,  as  they  might 
"deem  necessary"  (Laws  of  1873,  chap.  863,  §  13,  subd. 
5),  and  in  pursuance  of  this  authority  they  placed  a  public  bath 
at  a  pier  owned  by  the  plaintiffs,  and  maintained  it  for 
the  use  of  the  public  during  the  years  1878,  1879  and  1880. 
At  the  expiration  of  each  year  the  plaintiffs,  without  success, 
demanded  of  the  city,  through  its  officers,  compensation  for 
the  value  of  the  berth,  or  place  occupied  by  it  for  the  above 
purpose,  and  finally  in  1882,  brought  this  action  for  the  en- 
forcement of  their  claim.  The  use  of  the  pier  was  not  denied, 
but  the  defendant  by  answer  averred  that  the  bath  was  placed 
there  at  the  plaintiffs'  request,  and  upon  their  express  agree- 
ment that  the  defendant  should  not  pay  and  should  not  be 
bound  to  pay  to  the  plaintiffs  any  sum  of  money  whatever  for 
the  use  of  the  pier  while  so  occupied.  Upon  this  issue  the 
jury  found  against  the  defendant,  and  assessing  the  fair  value 
of  the  use  of  the  premises  while  in  its  possession,  found  a  ver« 
diet  accordingly.  The  General  Term  affirmed  the  judgment 
upon  the  verdict.  The  learned  counsel  for  the  appellant  al- 
leges error  and  rests  his  contention  upon  certain  provisions  of 
the  statute  (?u^a^  tit.  XVII,  §§  1,  8;  tit.  II,  §  10),  declaring 
that  all  contracts  and  agreements  by  which  the  city  shall  be 
liable  to  pay  money  shall  be  under  the  control  of  its  common 
council,  but  when  for  work,  materials,  or  improvements,  shall 
be  made  with  the  lowest  bidder  after  advertisement  (§  1,  suprd)^ 
and  to  be  invalid  unless  certified  or  indorsed  by  the  comptroller 
to  the  effect  ^'  tliat  the  means  required  to  make  the  payments 
under  such  contract  are  provided  and  applicable  thereto"  (§  3, 
supra) ;  and  further,  that  ^'  no  debt  or  obligation  of  any  kind 
shall  be  created  by  the  common  council  against  the  city,  except 
by  ordinance  or  resolution  specifying  the  amount  and  object 
of  such  expenditure  (§  10,  supra).  We  think  it  plain  that 
neither  of  these  provisions  have  any  application  to  the  plain- 
tiffs' case.  The  transaction  which  it  involved  is  not  within 
the  letter  of  tlio  prohibition.     The  plaintiffs  have  supplied  no 
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'^  work,  materials  or  improv^ements "  to  the  city,  nor  do  they 
hold  its  contract,  or  any  debt  or  obligation  formed  by  agree- 
ment or  the  meeting  of  their  minds  with  those  of  the  defend- 
ant's officers.  Neither  have  the  latter  violated,  or  failed  in 
compliance  with,  the  provisions  of  the  charter.  The  express 
authority  conferred  by  it  to  establish  and  maintain  the  bath 
carried  with  it,  as  a  necessary  incident,  power  to  designate  and 
procure  a  proper  place  for  its  location.  This  was  done,  not  by 
agreement  with  the  plaintiffs,  but  against  their  remonstrance 
and  in  the  exercise  of  that  implied  power.  They  are  not  the 
less  entitled  to  compensation,  and  there  is  nothing  in  the 
statute  which  relieves  the  defendant  from  liability  for  the  use 
of  property  which  it  was  authorized  to  take,  or  from  that  ob- 
ligation to  do  justice  which  rests  upon  artificial  as  well  as  natural 
persons.  (Nelson  v.  Mayor ^  etc.,  63  N.  Y.  535,  544.)  The  cases 
{McDonald  v.  Mayor,  etc.,  68  N.  T.  23 ;  Parr  v.  Cheenbush,  72 
id.  463 ;  Dickinson  v.  Poughkeepsie,  75  id.  65)  cited  by  the 
appellant  are  not  in  conflict  with  this  view.  They  go  no  fur- 
ther than  to  hold  that  when  an  express  contract,  entered  into 
without  compliance  with  the  restrictions  of  a  statute,  is  for 
that  reason  void,  a  recovery  for  the  value  of  supplies  furnished 
under  it  cannot  be  had  as  upon  an  implied  liability.  In  the 
case  at  bar  there  was  not  only  no  prohibition,  but  the  use  of 
the  plaintiffs'  property  was  incidental  to  the  very  thing  which 
the  legislature  had  authorized.  A  recovery  might,  therefore, 
have  been  had  even  upon  an  implied  contract  to  pay  what  that 
use  was  reasonably  worth,  but  it  is  maintainable  also  upon  the 
duty  of  the  defendant  to  make  compensation  for  property  taken 
by  its  officers  against  the  will  of  the  owners. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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1 16  ^    Frank  Sedpeet,  Respondent,  v.  Thb  City  of  Bbooklyn,  Ap- 
pellant. 

A  municipal  corporation  has  no  right,  in  theexerciae  of  its  power  to  deter- 
mine when,  where  and  how  to  make  improvements,  to  do  so  apon  a  plan 
which  sabstantiallj  involves  the  appropriation  by  it  of  the  property  of  a 
citizen  to  a  public  use  without  making  compensation  therefor. 

Where  exercise  of  a  judicial  or  discretionary  power  by  a  municipal  corpo- 
ration results  in  a  direct  and  physical  injury  to  the  property  of  an  indi- 
vidual, which,  from  its  nature,  is  liable  to  be  repeated  and  continuous, 
but  is  remediable  by  a  change  of  plan  and  the  adoption  of  prudential  meas- 
ures, the  corporation  Is  liable  for  such  damages  as  occur  in  consequence 
of  its  continuance  of  the  original  cause,  after  notice  and  an  omission  to 
adopt  measures  to  remedy  the  evil. 

B  seems  that  immunity  from  liability  for  the  consequences  following  the 
exercise  of  judicial  or  discretionary  power  by  a  municipal  corporation 
presupposes  that  the  act  performed  may  in  some  manner  be  lawf uUy 
authorized.  Where  the  act  is  of  such  nature  as  to  constitute  a  positive 
invasion  of  the  individual  rights  guaranteed  by  the  Constitution,  legis- 
lative sanction  is  insufficient  as  a  protection. 

The  rule  that  a  municipal  corporation  acting  under  the  authority  of  a 
statute  cannot  be  subjected  to  a  liability  for  damages  arising  from  the 
exercise  by  It  of  the  authority  so  conferred,  is  confined  to  such  conse- 
quences as  are  the  necessary  and  usual  result  of  the  proper  exercise  of 
the  authority.  It  does  not  shield  the  corporation  where  injury  results 
solely  from  the  defective  manner  in  which  the  authority  was  originally 
exercised  and  from  continuance  in  wrong  after  notice  of  the  injury. 

Commissioners  of  sewage  and  assessment  of  the  city  of  Brooklyn,  In  pursu- 
ance of  the  authority  given  them  by  statute  (Chap.  521,  Laws  of  1857; 
chap.  136,  Laws  of  1861),  established  a  drainage  district,  not  theretofore 
drained  over  the  lands  of  plaintiff,  and  a  plan  of  drainage  which  coui 
templated  the  construction  of  a  main  sewer  into  which  lateral  sewers  to 
be  constructed  from  time  to  time  should  empty.  The  main  sewer  was 
built  in  1868,  and  subsequently  various  lateral  sewers.  Soon  after  the  com- 
pletion of  the  main  sewer,  actual  use  demonstrated  that  It  was  insuffi- 
cient to  carry  off  the  sewage  turned  into  it,  and  at  times  this  was  forced 
through  the  man-holes  and  inundated  plaintiffs  premises,  inflicting  serious 
injury.  These  inundations  increased  in  frequency  as  new  lateral  sewers 
were  connected  with  the  main  trunk,  and  became  well  known  to  the 
municipal  officers.  Notwithstanding  this  the  city  continued  to  build  and 
attach  lateral  sewers,  increasing  from  year  to  year  the  evil  produced  by 
the  defects  in  the  original  plan.  Li  an  action  to  recover  damages,  TiM, 
that  the  city  was  liable  :  that  having  by  the  exerdse  of  its  power  created 
a  private  nuisance  on  plaintiffs  premises,  it  incurred  a  duty  of  adopting 
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BQcli  measares  as  should  abate  the  naiaance,  and  haying  the  power  to  per- 
form it,  its  omission  to  do  so  renders  it  liable. 
MUU  ▼.  OUyofB.  (82  N.  Y.  489),  8mUh  ▼.  Mayor,  €tc.  (66  id.  295),  Wilson 
▼.  Jfayw,  eU,  (1  I>en.  695),  Lynck  ▼.  Mayor,  etc.  (76  N.  Y.  «0).  distin- 
guithed. 

(Ajgued  November  80, 1885  ;  decided  January  19,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  July  14,  1884, 
which  reversed  a  judgment  in  favor  of  defendant,  entered  upon 
an  order  dismissing  the  complaint  on  trial  and  which  granted 
a  new  trial. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  to  plaintiff's  premises  by  defendant's  negligence 
in  the  construction  of  a  sewer. 

The  facts  are  sufficiently  stated  in  the  opinion. 

John  A.  Taylor  for  appellant.  The  perfecting  and  con- 
summation of  the  sewage  plan  thus  committed  to  a  special 
commission  was  a  matter  of  public  concern,  called  for  by  the 
health'  and  safety  of  the  people  at  large,  in  which  the  com- 
missioners acted  (^t^o^judicially  and  as  public  agents.  {Maay 
miUan  v.  Jfayw,  eto.y  63  N.  Y.  168  \N.T.&  BrookhfnS.  M. 
Co,  V.  BrooJdyn^  7  id.  580.)  Municipal  corporations  are  in  no 
case  liable  for  errors  of  judgment  committed  by  subordinate 
departments  as  to  matters  of  a  judicial  nature.  ( Wilson  v. 
Mayor  J  eto.^  1  Denio,  595 ;  Governor  v.  Meredith,  4  Durnf.  & 
East,  796 ;  Mills  v.  City  of  Brooklyn,  82  N.  Y.  496 ;  McCarthy 
V.  Syracuse,  46  id.  196  ;  Bines  v.  Lochport,  50  id.  238  ;  Kav- 
omagh  v.  City,  38  Barb.  232 ;  Lynch  v.  May<yr,  etc.,  76  N".  Y. 
60 ;  Urquhc^t  v.  Odgensburgh,  91  id.  71 ;  97  id.  230 ;  Qarr 
V.  Northern  Liberties,  35  Penn.  St.  324 ;  Detroit  v.  Beehman, 
84  Mich,  125 ;  Larking  v.  TooUm,  37  id.  152 ;  AlUn  v.  Chip- 
pewa  FaUs,  52  Wis.  430 ;  Darling  v.  Bangor,  68  Me.  108 ; 
Flagg  v.  CUy  of  Worcester,  13  Q-ray,  601 ;  City  CouncU  v. 
Ghilmer,  33  Ala.  116  ;  Daniels  v.  Denver,  2  Col.  669 ;  Denver 
v.  Capdli,  4  id.  25 ;  Judge  v.  Meriden,  38  Conn.  90 ;  Magariby 
SiCKBLS — Vol.  L VI.  18 
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V.  Wiimingtonj  5  Hoast.  [Del.]  630 ;  Bamadcm  v.  Dietriot  of 
Colwnibia^  2  Mackay,  285 ;  RozeU  v.  Anderson^  91  Ind.  691 ; 
Ciiy  of  Atohinaon  v.  ChaUis,  9  Kaas.  603 ;  Van  Pelt  v. 
Daveiiporty  42  Iowa,  308 ;  Brewster  v.  Davenport,  81  id.  427; 
Wicks  V.  De  Witt,  54  id.  130 ;  BenneU  v.  ITew  Orleans,  14 
.La.  Ann.  120 ;  JJorley  v.  Bangor,  68  Me.  103 ;  Childs  v. 
Boston,  4  Allen,  51 ;  Merrifield  v.  Worcester,  110  MasB.  216  ; 
Dermont  v.  Detroit,  4  Mich.  435 ;  Foster  v.  aSJ.  Louis,  71  Mo. 
157 ;  TF^y^a;*  v.  Jeferson,  61  id.  55 ;  Wilson  v.  Mayor,  etc., 
1  Denio,  595 ;  J/iKfo  v.  Brooklyn,  32  N.  Y.  496 ;  Smith  v. 
Mayor,  etc.,  66  id.  295 ;  Springfield  v.  Spence,  39  Ohio  St. 
665 ;  (TroTi^  v.  ^ritf,  69  Penn.  St.  420 ;  AUentown  v.  Kramery 
73  id.  406 ;  i^aeV  v.  BhUaddphia,  88  id.  309 ;  Zfo^A  v.  Fond 
du  Lac,  Cent.  L.  J.,  August  14,  1885.)  The  citj  cannot  be 
held  for  consequential  damages.  {Rad/ilijf  v.  Mayor,  etc., 
4  N.  T.  195.)  A  municipal  corporation  is  not  liable  for  dam- 
age to  private  property  unless  the  act  complained  of  was 
without  the  authority  of  or  against  law  or  was  improperly 
or  wantonly  executed.  (Weeks  on  Damnum  Absque  Injuria, 
21 ;  Dillon  on  Mun.  Corp.  1078 ;  Shearm.  &  Redf.  on  Neg., 
§  127.)  Plaintiff  has  no  equitable  standing  in  court,  for  if 
there  was  any  thing  improper  in  either  the  plan  or  construc- 
tion of  the  sewer,  it  was  known  to  him  when  he  built  his 
house,  it  then  having  been  in  operation  four  or  five  years. 
iJSpringfi>eld  v.  Spence,  39  Ohio,  465.)  His  voluntary  occupa- 
tion of  a  low  lying  lot  rendered  his  tenement  servient  to  the  dis- 
charge of  all  waters  which  fell  upon  the  higher  lands.  {Martin 
v.  Riddle,  26  Penn.  St.  415  ;  Kouffm^n  v.  Orismer,  id.  407 ; 
Broadbent  v.  Eamsboiham,  11  Exch.  602;  Eawstron  v. 
Taylor,  id.  369 ;  Frazier  v.  Brown,  12  Ohio  St.  294.) 

William  C.  De  Witt  for  respondent.  A  municipality  is  not 
liable  in  a  private  action  for  an  omission  to  exercise  discretion- 
ary functions,  nor  for  an  exercise  thereof  in  a  partial  or  limited 
extent,  nor  for  the  style  or  plan  upon  which  it  may  construct 
a  public  improvement.  {Mills  v.  Brooklyn,  32  N.  Y.  489  ; 
Urquhart  v.  Odgensburgh,  91  id.  69 ;  Hines  v.  Lockport,  60 
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id.  236.)  A  manicipal  corporation  has  no  right  to  collect  the 
sewage  of  a  large  portion  of  a  city  and  by  artificial  channels 
cast  it  upon  lands  of  another,  and  for  such  acts  it  is  liable  in 
damages  whether  or  not  they  be  done  in  conformity  to  a  plan 
adopted  by  its  oflicers,  judicially  or  otherwise.  {Nooncm  v. 
Albany,  79  N.  Y.  475 ;  Byrnes  v.  Cohoea,  67  id.  204 ;  Bartin 
V.  Syraouaej  86  id.  54 ;  Rochester  W.  X.  Co.  v.  Rochester ,  3  id. 
466 ;  Richardson  v.  Boston,  19  How.  [U.  S.]  270 ;  Perry  v. 
Worcester,  6  Gray,  544;  Sleight  v.  Kingston^  11  Hun,  594; 
Bastdble  v.  Syracuse,  8  id.  586 ;  Beach  v.  Elmira,  22  id.  158 ; 
Ashley  V.  Port  Huron,  35  Mich.  296  ;  S&ifert  v.  Brooklyn,  15 
Abb.  N.  0.  97.) 

RuGEB,  Ch.  J.  The  defendant  in  this  case  invokes  the  princi- 
ple, exempting  municipal  corporations  from  liability  for  dam- 
ages, occasioned  through  the  exercise  of  judicial  functions,  by  its 
officers,  as  a  defense  to  the  action.  The  cases  on  the  subject 
are  by  no  means  harmonious  and  render  it  difficult  to  deduce 
from  them  any  general  rule,  founded  upon  principle,  which 
clearly  marks  the  line  of  distinction,  between  liability  and  ex- 
emption therefrom.  We  have,  however,  been  unable  to  find 
any  case  in  this  State  going  far  enough  to  sustain  the  conten- 
tion of  the  appellant. 

Here  certain  officers  of  Brooklyn  were  constituted  by  statute 
commissioners  of  sewage  and  drainage,  with  power  to  devise  and 
frame,  a  plan  of  drainage  and  sewerage  for  the  whole  city,  upon 
a  regular  system,  and  upon  the  adoption  of  such  plan  to  proceed 
to  construct  the  drains  and  sewers,  as  the  public  health,  con- 
venienceaor  interest  should  demand,  or  so  much  thereof  as 
might  be  necessary.  (Chap.  521,  Laws  of  1857.)  By  chap- 
ter 136,  of  the  Laws  of  1861,  the  commissioners  were  further 
empowered,  whenever  it  became  necessary,  to  construct  a  drain 
or  sewer  in  any  street  or  avenue  for  the  purpose  of  preventing 
damage  to  property,  or  to  abate  a  nuisance,  and  if  the  same  was 
not  in  accordance  with  any  plan  already  adopted,  to  construct 
temporary  sewers  in  certain  cases,  in  a  manner  to  avoid  such 
damages,  or  abate  such  nuisance.     Under  the  authority  con- 
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ferred  by  tlioBe  acts  the  ootnoiissioiiors,  prior  to  the  year  1868, 
established  a  certain  drainage  district  covering  a  surface  of 
nearly  twenty-three  hundred  acres  of  land,  and  embracing 
within  its  limits  a  territory  not  theretofore  drained,  over  the 
lands  of  the  plaintiff,  situated  in  the  same  district,  and  which 
contemplated  the  construction  of  a  main  sewer,  through  certain 
avenues  and  streets,  into  which  it  was  designed  that  lateral 
sewers  intersecting  the  whole  district  should  empty,  as  they 
should  be  from  time  to  time  thereafter  constructed,  for  the  con- 
venience of  the  people  desiring  them. 

In  pursuance  of  this  plan  the  main  sewer  referred  to,  was 
built  in  1868,  and  subsequent  to  that  date  various  lateral 
sewers  were  from  time  to  time  prior  to  the  trial  in  1884, 
constructed  and  connected  with  said  main  sewer.  Within 
a  short  time  after  the  completion  of  the  main  sewer,  actual 
use  demonstrated  that  it  had  not  sufficient  capacity  to  carry 
off  the  accumulations  of  water  and  matter  turned  into  it,  and 
the  result  was  that  at  times  of  heavy  rain  and  melting  snow 
the  collected  sewage,  being  obstructed  in  its  flow,  was  forced 
through  the  man-holes  and  inundated  the  district  in  which 
plaintiff  resides,  inflicting  serious  injury  to  his  property 

These  inundations  commenced  nearly  ten  years  previous  to  the 
trial  and  increased  in  frequency  and  severity  as  new  lateral 
sewers  were  built  and  connected  with  the  main-trunk,  until 
finally  they  occurred  as  often  as  eight  or  ten  times  a  year  and 
became  well  known  to  the  officers  of  the  corporation.  Not- 
withstanding this  fact  the  corporation  has  continued  to  build 
and  attach  lateral  sewers  to  the  main-trunk  and  increased  from 
year  to  year  the  evil  produced  by  the  defects  of  the  original 
plan. 

From  this  review  of  the  facts,  it  would  seem  that  the  case  is 
not  brought  within  the  principles  decided  in  the  authorities  re- 
ferred to  by  the  appellant.  The  immunity  of  a  municipal  cor- 
poration from  liability  for  damages,  occasioned  to  those  for 
whose  benefit  an  improvement  is  instituted  by  reason  of  the 
insufficiency  of  the  plan  adopted,  to  wholly  relieve  their  wants, 
or  on  account  of  a  neglect  of  the  municipality  to  exercise  its 
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power  in  making  desired  improvements  and  other  like  circum- 
stanoeSy  is  quite  clearly  established  by  the  cases  The  liability 
in  snch  cases  has  been  generally,  if  not  always,  predicated  upon 
the  duty,  which  the  corporation  owed  its  citizens  to  exercise  the 
power  conferred  upon  it  to  build  streets,  sewers,  etc.,  for  the 
convenience  and  benefit  of  its  property-owners,  and  its  exemp- 
tion from  liability  was  based  upon  the  limitations  necessarily 
surrounding  the  exercise  of  such  power,  and  the  judicial  char- 
acter of  the  functions  employed  in  performing  the  duty.  The 
question  in  MiUs  v.  Brooklyn  (32  N.  Y.  489, 495),  as  stated  by 
Judge  Dbnio,  was  that  '^  the  grievance  of  which  the  plaintiffs 
complain  is  that  sufficient  sewerage  to  carry  off  the  surface 
water  from  their  lot  and  house  has  not  been  provided.  A 
sewer  of  certain  capacity  was  built,  but  it  was  insufficient  to 
carry  off  all  the  water  which  came  down  in  a  rain-storm  and 
the  plaintiffs'  premises  were  to  a  certain  extent  unprotected. 
Their  condition  was  certainly  no  worse  than  it  would  have  been 
if  no  sewer  at  all  had  been  constructed."  It  was  there  held 
that  the  corporation  was  not  liable.  The  case  of  Smith  v. 
Mayor ^  etc.  (66  N.  T.  295),  related  to  a  sewer  of  sufficient  capac- 
ity but  which  was  temporarily  obstructed  by  a  deposit  of 
mud  and  sand  of  which  the  corporation  had  no  notice,  and  an 
overflow,  injuring  plaintiff,  resulted.  It  was  held  that  the  cor- 
poration was  liable  for  negligence  alone,  and  that,  could  not  be 
predicated,  upon  the  facts  established.  McCarthy  v.  Oity  of 
Syracuse  (46  N.  Y.  194)  was  a  similar  case,  and  the  same  prin- 
ciple was  there  established,  the  city  being  charged  with  liability 
for  an  injury  occurring  through  its  neglect  to  repair  a  sewer 
after  a  lapse  of  time  warranting  the  presumption  of  notice  of 
the  defect.  In  WiUon  v.  Mayor^  etc,  (1  Denio,  595,  598),  the 
damages  were  occasioned  by  surface  water  naturally  falling  upon 
the  plaintiff's  premises  but  prevented  from  flowing  off  by  the 
changes  made,  in  grading  its  streets,  by  the  city.  It  was  held 
to  owe  no  duty  to  its  citizen  to  furnish  drainage  for  the  water 
naturally  collected  on  his  premises,  and  that  no  liability  resulted 
from  the  change  in  the  street  grade  made  under  statutory 
authority.     It  was  further  said  that  the  power  of  the  corpora-. 
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tion  "  to  make  sewers  and  drains  is  clear,  bat  it  is  not  their 
duty  to  make  every  sewer  or  drain  which  may  be  desired  by 
individuals  or  which  a  jury  might  even  find  to  bo  necessary 
and  proper."  Lynch  v.  Mayor ^  etc.  (76  N.  T.  60),  was  also 
a  case  where  the  natural  flow  of  surface  water  and  drainage 
was  obstructed  by  the  exercise  of  municipal  power  in  grading, 
pitching  and  raising  the  public  streets,  and  the  city  was  de- 
clared free  from  liability  for  the  damages  incidentally  occa- 
sioned to  property  in  consequence  of  the  obstructed  drainage, 
and  its  omission  to  build  drains  for  the  convenience  of  the 
citizen.  Its  liability,  however,  in  a  case  like  the  present  was 
conceded  in  the  opinion  delivered  by  Judge  Earl.  In  Hinea  v. 
^ity  of  Lochport  (50  N.  Y.  236),  the  plaintiff  was  injured  by  de- 
fects in  a  public  street.  It  was  held  that(the  duty  resting  upon 
the  corporation  of  building,  opening  aiid  grading  streets,  side- 
walks,  sewers  etc.,  was  judicial,  but  that  after  they  were  con- 
structed the  duty  of  keeping  them  in  repair  was  ministerial,  and 
from  an  omission  to  perform  that  duty  liability  arose. )  Urqu- 
Imrt  V  Ogdenshurgh  (91  N".  Y.  67,  71)  was  also  a  case  of  injury 
arising  from  a  defective  sidewalk,  and  the  principle  there  laid 
down  is  in  harmony  with  the  cases  above  considered.  We 
have  thus  referred  to  the  principal  cases  cited  by  the  appellant, 
and  find  no  warrant  in  them  for  the  doctrine  that  a  municipal 
corporation,  in  the  exercise  of  its  discretionary  or  judicial  power 
of  determining  when,  where  and  how  to  make  improvements, 
such  as  streets,  sidewalks,  sewers,  etc.,  has  the  right  to  do  so 
upon  a  plan,  which  substantially  involves  the  appropriation  by 
it,  of  the  property  of  a  citizen  to  the  public  use. 

We  entertain  no  doubt  as  to  the  liability  of  the  defendant 
for  the  damages  occasioned  by  the  defects  of  the  sewer,  and 
think  it  rests  upon  principles  not  conflicting  with  those  an- 
nounced in  any  reported  case,  but  substantially  in  harmony 
with  all  of  them.  Municipal  corporations  have  quite  invari- 
ably been  held  liable  for  damages  occasioned  by  acts,  resulting 
in  the  creation  of  public  or  private  nuisances,  or  for  an  unlawful 
entry  upon  the  premises  of  another  whereby  injury  to  his  prop- 
erty had  been  occasioned.     {Baltimore  cfe  Potomac  R.  R. 
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Go.  V.  Fifth  Baptist  Churchy  108  U.  S.  317.)  This  principle 
has  been  uniformly  applied  to  the  act  of  such  corporations  in 
constructing  streets,  sewers,  drains  and  gutters,  whereby  the 
surface  water  of  a  large  territory,  which  did  not  naturally  flow 
in  that  direction,  was  gathered  into  a  body  and  thus  precipitated 
upon  the  premises  of  an  individual,  occasioning  damage  thereto. 
{Byrnes  v.  Gity  of  Gohoes^  67  N.  T.  204 ;  Bastahle  v.  Syraouscy 
8  Hun,  587  ;  also  in  72  JS".  Y.  64 ;  Noonan^.  Gity  of  Alhanyy 
79  id.  470,  475 ;  Beach  v.  Gity  of  Elmiray  22  Hun,  158 ;  Field 
V.  West  Orangey  36  N.  J.  Eq.  118,  120 ;  S.  0.  on  appeal,  29 
Alb.  L.  J.  397.) 

We  are  also  of  the  opinion  that  the  exercise  of  a  judicial  or 
discretionary  power,  by  a  municipal  corporation,  wHich  results 
in  a  direct  and  physical  injury  to  the  property  of  an  individual, 
and  which  from  its  nature  is  liable  to  be  repeated  and  contin- 
uous, but  is  remediable  by  a  change  of  plan,  or  the  adoption  of 
prudential  measures,  renders  the  corporation  liable  for  such 
damages  as  occur  in  consequence  of  its  continuance  of  the  orig- 
inal cause  after  notice,  and  an  omission  to  adopt  such  remedial 
measures  as  experience  has  shown  to  be  necessary  and  proper. 
(Wood's  Law  of  Nuisances,  §  752.)  While  in  the  present  case 
the  corporation  was  under  no  original  obligation  to  the  plaintiff 
or  other  citizens  to  build  a  sewer  at  the  time  and  in  the  man- 
ner it  did,  yet,  having  exercised  the  power  to  do  so  and  thereby 
created  a  private  nuisance  on  his  premises,  it  incurred  a  duty, 
having  created  the  necessity  for  its  exercise,  and  having  the 
power  to  perfonn  it,  of  adopting  and  executing  such  measures 
as  should  a'bate  the  nuisance  and  obviate  damage.  {Phinizy 
V.  City  ofAugustay  47  Ga.  260, 263  ;  Byrnes  y.  Gity  of  CohoeSy 
supra.) 

It  is  a  principle  of  the  fundamental  law  of  the  State  that 
the  property  of  individuals  cannot  be  taken  for  public  use  except 
upon  the  condition  that  just  compensation  be  made  therefor, 
and  any  statute  conferring  power  upon  a  municipal  body,  the 
exercise  of  which  results  in  the  appropriation,  destruction  or 
physical  injury  of  private  property  by  such  body,  is  inoperative 
and  ineffectual  to  protect  it  from  liability  for  the  resultant 
damages,  unless  some  adequate  provision  is  contained  in  the 
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statute,  for  making  sacli  compensation.  The  immunity  which 
extends  to  the  consequences,  following  tlie  exercise  of  judicial 
or  discretionary  power,  by  a  municipal  body  or  other  function- 
ary, presupposes  that  such  consequences  are  lawful  in  their 
character,  and  that  the  act  performed  might  in  some  manner 
be  lawfully  authorized.  When  such  power  can  be  exercised 
BO  as  not  to  create  a  nuisance,  and  does  not  require  the  appro- 
priation of  private  property  to  effectuate  it,  the  power  to  make 
such  an  appropriation  or  create  such  nuisance  will  not  be  in- 
ferred from  the  grant.  Where,  however,  the  acts  done  are  of 
such  a  nature  as  to  constitute  a  positive  invasion  of  the  indi- 
vidual rights  guaranteed  by  the  Constitution,  legislative  sanc- 
tion is  ineffectual  as  a  protection  to  the  persons  or  corporation 
performing  such  acts  from  responsibility  for  their  consequences. 
{Radclifs  ExWa  v.  Mayor,  etc.,  4  N.  Y.  195.) 

It  has  been  sometipies  suggested  that  the  principle  illustrated 
in  the  maxim,  ^^scUw  populi  eat  suprema  tex^^  may  be  applied 
to  and  will  shield  the  perpetrators,  from  liability  for  damages 
arising  through  the  exercise  of  such  power,  by  a  municipal  cor- 
poration ;  but  we  apprehend  that  this  maxim  cannot  be  thus 
invoked.  ( WUson  v.  Mayor,  etc.,  1  Den.  695.)  The  cases 
where  such  a  doctrine  can  be  properly  applied  must,  from  the 
very  nature  of  the  principle,  be  confined  to  circumstances  of 
sudden  emergency,  threatening  disaster,  public  calamity  and 
precluding  a  resort  to  remedies  requiring  time  and  deliber- 
ation. (Whart.  Leg.  Max.  No.  89  ;  Mayor,  etc,,  v.  Zord,  17 
Wend.  285.)  It  is  suggested  in  the  latter  case  that  even  in 
such  an  event,  under  the  principles  of  the  Constitution,  the 
public  would  be  liable  for  the  damages  inflicted.  However 
this  may  be,  we  are  quite  clear  that  the  theory  that  a  munici- 
pal corporation  has  the  right  in  prosecuting  a  scheme  of  im- 
provements, to  appropriate  without  compensation,  either  design- 
edly or  inadvertently,  the  permanent  or  occasional  occupation 
of  a  citizen's  property,  even  though  for  the  public  benefit,  can- 
not be  supported  upon  the  principle  referred  to.  If  the  use 
of  such  property  is  required  for  public  purposes,  the  Constitu- 
tion points  out  the  way  in  which  it  may  be  acquired,  when  there 
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is  no  such  immineQCj  in  the  danger  apprehended  as  precludes 
a  resort  to  the  remedy  provided,  and  the  only  mode  by  which 
it  can  be  lawfully  taken  in  such  cases,  is  that  afforded  by  the 
excuse  of  the  right  of  eminent  domain. 

No  question  arises  here  over  the  distinction  between  actual 
or  constructive  damages,  for  the  inundation  of  an  individual's 
premises,  constitutes  a  trespass  rendering  the  party  occasioning 
the  injury  liable  for  the  damages  caused.  (jScrwerr,  Smithy 
100  N.  Y.  471 ;  Cooley  on  Torts,  332;  St.  Peter  v.  Denison,  58 
N.  Y.  416 ;  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166,  16S ; 
Eaton  V.  B.  C.  &  M.  R.  E.  51  N.  H.  504.) 

Wo  are  also  of  the  opinion  that  the  cases,  holding  that  cor- 
porations acting  under  the  authority  of  a  statute  cannot  be  sub- 
jected to  a  liability  for  damages  arising  from  the  exercise  by 
them  of  the  authority  conferred,  have  no  application  to  the  cir- 
cumstances existing  in  this  case,  as  those  cases  are  confined  to 
such  consequences  only,  as  are  the  necessary  and  usual  result  of 
the  act  authorized. 

The  exercise  of  the  authority  conferred  upon  the  commis- 
sioners of  sewage  and  drainage  did  not  require  the  injury  to  the 
property  of  the  citizens  of  Brooklyn,  which  has  been  occasioned 
by  the  inundation  complained  of,  and  it  was  not  the  natural  or 
necessary  result  of  a  proper  exercise  of  their  powers.  Those 
injuries  arose  solely  from  the  defective  manner  in  which  the 
authority  was  originally  exercised,  and  the  continuance  of  the 
wrong  after  notice  of  the  injury  occasioned.  In  such  cases 
\corporations  have  been  uniformly  held  liable.  {Raddiff^aKcra^ 
V.  Mayor,  etc.,  supra.  Wood  on  Nuisances  (§  752)  says :  "  The 
rule  being  that  no  action  lies  against  an  individual  or  corpora- 
tion for  doing  that  which  is  authorized  by  the  legislature,  so 
long  as  the  authority  is  properly  exercised  and  not  exceeded, 
but  that  liability  does  attach  where  the  authority  is  negligently 
or  improperly  exercised,  and  where,  by  a  reasonable  exercise  of 
the  power  given  either  by  statute  or  the  common  law,  damages 
might  be  prevented,  it  is  held  that  a  failure  to  exercise  such 
power  is  such  negligence  as  charges  them  with  responsibility 
for  consequent  damages."  "As  to  the  necessity  for  a  sewer  or 
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its  location  or  the  system  or  plan  of  sewerage,  the  decision  of 
the  proper  municipal  is  conclnsive,  because  it  is  an  exercise  of 
a  discretion  reposed  id  them  by  the  law,  and  consequently  is  not 
reviewable  by  the  courts ;  but  if  in  the  selection  of  a  location 
it  unnecessarily  creates  a  nuisance  to  public  or  private  rights,  it 
is  responsible  therefor."  (Citing  Franklin  Wharf  Co.  v.  Part- 
land,  67  Me.  46 ;  EasML  v.  New  Bedford,  108  Mass.  208,  and 
many  other  cases.)  Dillon,  on  Municipal  Corporations  (§  1051), 
lays  down  t)ie  rule  where  the  injury  is  occasiqued  by  the  plan  of 
the  improvement,  as  distinguished  from  the  mode  of  carrying 
the  plan  into  execution,  that  there  is  not  ordinarily,  if  ever,  any 
liability ;  but  in  that  case  he  says :  "  There  will  be  a  liability  if 
the  direct  effect  of  the  work,  particularly  if  it  be  a  sewer  or  a 
drain,  is  to  collect  an  increased  body  of  water  and  to  precipitate 
it  on  to  the  adjoining  private  property  to  its  injury." 

It  follows  from  the  principles  stated  that  the  order  of  the 
General  Term  should  be  affirmed,  and  judgment  absolute 
ordered  for  plaintiff. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Rebecca.  A.  Wolf,  Respondent,  v.  Walter  F,  Kilpatriok 
et  al.,  Impleaded,  etc.,  Appellants. 

The  defendants  who  appeal  were  owners  of  certain  premises  in  the  city  of 
New  York  which  they  leased  to  M.,  who,  under  and  in  accordance  with  a 
permit  from  the  city,  built  vaults  under  the  sidewalk  in  front  thereof, 
with  a  coal-hole,  which  was  properly  constructed,  and  in  the  usual  and 
permitted  manner.  Through  the  wrongful  act  of  a  stranger,  who  broke  the 
stone  supporting  the  iron  cover  of  the  coal  hole,  the  cover  turned  when 
plaintiff  stepped  upon  it  and  he  fell  and  was  injured.  In  an  action  to 
recover  damages,  it  did  not  appear  that  the  appellants  had  any  knowledge 
or  notice  of  the  defect.  Hdd,  that  they  were  not  liable,  and  it  seems 
they  would  not  have  been  liable  had  they  themselves  constructed  the  vaults 
lawfully  and  with  due  prudence  and  care,  and  thereafter  transferred  pos- 
.session  of  the  premises  to  a  third  person  without  covenant  on  their  part  to 
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repair;  that  if  the  coal-hole  became  a  naisanoe  after  the  stone  was 
broken  only  the  person  who  created  the  naisance,  or  he  who  saffered  it 
to  oontinae  was  responsible,  and  that  a  party  oat  of  possession  and  control 
and  who  had  no  knowledge,  actaal  or  constructive,  of  the  defect  could 
not  be  said  to  have  saffered  it  to  continue. 

A  landlord  out  of  possession  is  not  responsible  for  an  after-oocurring  nui- 
sance  unless  in  some  manner  he  is  in  fault  for  its  creation  or  continuance; 
the  bare  ownership  will  not  produce  this  result. 

Cliff&rd  V.  Dam  (81  N.  Y.  52),  Anderson  v.  Dickie  (1  Robt.  238),  Dygert  v. 
8ehenck  (23  Wend.  445),  Oongreve  v.  Morgan  (18  N.  Y.  84),  Davenport  v. 
Buckrmn  (37  id.  568),  dioords  v.  Edgar  (59  id.  28),  distinguished. 

(Argued  December  8, 1885  ;  decided  January  19,  1886.) 

Appeal  by  defendants,  Walter  F.  and  Frank  J.  Kilpatrick, 
from  a  judgment  of  the  General  Term  of  the  Court  of  Com- 
mon Pleas  in  and  for  the  city  and  county  of  New  York,  en- 
tered upon  an  order  made  November  9, 1885,  which  aflSrmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  plaintiff,  who,  in  passing  over  the  sidewalk  in  front 
of  premises  owned  by  the  appellants  in  the  city  of  New  York, 
stepped  upon  the  cover  of  a  coal-hole  opening  into  vaults  un- 
der the  sidewalk.  The  stone  supporting  the  cover  had  been 
broken,  and  in  consequence  the  cover  turned  as  plaintiff  stepped 
upon  it,  and  she  fell  and  was  injured. 

The  further  material  facts  are  stated  in  the  opinion. 

TT.  F.  Mac  Roe  for  appellants.  The  coal-hole,  having  been 
constructed  under  license  from  the  city,  was  not  per  se  a  nui- 
sance,  and  responsibility  for  the  injury  to  plaintiff  could  not 
be  charged  upon  the  Kilpatricks  oven  as  owners,  except  upon  the 
theory  of  negligence,  and  no  negligence  was  imputable  to 
them.  {DitoheU  v.  SpuytmDuyvU  JR.  R.  Co.,  67  N.  Y.  426; 
Swords  V.  Edgar ^  59  id.  35 ;  Qaudy  v.  Jubber^  5  B.  <fe  S. 
78 ;  Kirby  v.  BoyUton  MVt  Assn.^  80  Mass.  251;  Memler  v. 
McCottery  87  N.  Y.  122;  Ryan  v.  WUson,  id.  471.)  At 
common  law  the  occupier  and  not  the  landlord  is  bound,  as  be- 
tween himself  and  the  public,  so  far  to  keep  the  premises  in 
repair  that  they  may  be  safe  for  the  public,  and  such  occupier 
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is  p?*{ma/d€ie  liable  to  third  persons  for  damages  arising  from 
any  defect.  (Pai/nev.  Rogers^  2  H.  Blackst.  350 ;  Regina  v. 
Watts^  1  Salk.  357;  Blunt  y.  Aiken,  15  Wend.  522  ;  Moodj/ 
V.  MayoT^  etc.,  43  Barb.  282.)  The  law  has  been  so  modified 
in  this  State  as  to  make  the  landlord  also  liable  in  regard  to 
nuisances  on  the  premises,  provided  that  said  nuisances  existed 
at  the  time  the  landlord  parted  with  the  possession  of  the 
premises,  and  tliat  he  derives  a  profit  or  benefit  from  the  prem- 
ises, such  as  receiving  rents.  {Roawell  v.  Prior,  12  Mod. 
635  ;  Oaudy  v.  Juhher,  5  B.  &  S.  485 ;  Fish  v.  Dodge,  4 
Denio,  311 ;  Anderson  v.  Dickie,  1  Rob.  238 ;  BeUows  v. 
Sachett,  15  Barb.  96.)  If  at  the  time  the  owner  parts  with  the 
possession  and  control  of  his  premises,  they  are  in  good  condi- 
tion, he  will  not  be  liable  for  damages  resulting  from  a  subse- 
quent defect  in  tlie  premises  while  they  are  in  possession  of  a 
lessee.  {Ditchett  v.  Spuyten  DuyvU  R,  R.  Co.,  67  N.  T.  425 ; 
Clancy  v.  Byrne,  56  id.  129  ;  Cooley  on  Torts,  167.) 

ll.  Morrison  for  respondent.  •  On  "the  sound  and  firm  set 
earth"  this  respondent,  as  one  of  the  public,  had  a  right  to 
walk,  and  any  defect  from  its  original  undisturbed  condition 
renders  these  appellants  liable  irrespective  of  the  license  of  the 
mayor,  etc.,  and  the  accompanying  easements  of  coal-hole  or 
slide  to  the  excavated  vault  beneath.  (Anderson  v.  Dickie,  1 
Rob.  238 ;  Dygert  v.  Schenck,  23  Wend.  446 ;  Congreve  v. 
Morgan,  18  N".  Y.  75 ;  Clifford  v.  Dam,  81  id.  62 ;  Daven- 
port V.  Ruckman,  37  id.  568.)  That  another  person  may  be 
in  possession,  occupation  or  enjoyment,  by  the  permission  of 
the  proprietor  of  the  premises,  does  not  affect  the  legal  con- 
sequences of  the  original  wrong  to  the  public  of  being  the 
owner  of  premises,  which  by  defect  become  a  dangerous  pit-fall 
in  a  public  highway.  {Storrs  v.  Utica,  17  N.  T.  108  ;  Dalsetl 
V.  Md.  c&  Cin.  R.  R,  Co.,  32  Ind.  45  ;  Whalen  v.  OUmcester, 
4  Hun,  25 ;  Chicago  v.  Robbins,  2  Am.  L.  Reg.  [N.  S.]  536, 
537 ;  State  v.  Dover,  46  N.  H.  452  ;  Rathbum  v.  Rathbum,  6 
Barb.  98.) 
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FiNOH,  J.  The  defendants  who  appeal  were  shown  to  bo 
the  owners  of  premises  which  had  vaults  for  the  storage  of 
coal  extending  under  the  sidewalk.  The  plaintiff  was  injured 
by  a  defect  in  the  stone  supporting  the  cover  of  the  opening 
which  arose  while  such  premises  were  in  the  occupation  of  one 
Macpherson  and  others  who  were  tenants  having  entire  control  of 
the  premises.  The  defect  was  not  one  of  original  construction, 
but  occurred  through  the  act  and  interference  of  third  persons 
engaged  in  building  the  elevated  railway,  and  who  broke  the 
stone  supporting  the  iron  cover  so  that  it  turned  under  plaintiff's 
weight  and  occasioned  the  injury.  We  do  not  know  at  what 
time,  prior  to  the  accident,  the  defendants  became  owners. 
The  building  and  the  vault,  were  constructed  by  Macpherson, 
and  if,  at  the  time,  the  appellants  were  owners,  and  respon- 
sible for  the  work  actually  done,  it  is  still  established  that  the 
vaults  were  built  under  a  permit  from  the  city  and  in  accord- 
ance with  that  license.  The  coal-hole  and  its  cover  were  safely 
and  properly  constructed,  and  in  the  usual  and  permitted 
manner.  The  case  is  not,  therefore,  within  the  doctrine  of 
Clifford  V.  Dam  (81  N.  Y.  52),  and  the  kindred  authorities 
cited  by  the  respondent.  In  that  case  no  permission  or  license 
from  the  municipality  to  make  the  excavation  was  either 
pleaded  or  proved,  and  the  construction  of  the  vaultswas  an 
unauthorized  wrong  and  a  nuisance,  for  the  consequences  of 
which  the  owner  was  responsible  irrespective  of  the  question 
of  negligence.  There  was  the  same  lack  of  special  authority 
in  most  of  the  other  cases  to  which  we  are  referred.  {^Anderaofk,  v. 
Dickie,  1  Eobt.  238 ;  Dygert  v.  Schench,  33  Wend.  445,  446 ; 
Congreve  v.  Morgan,  18  N.  T.  76,  84.)  Nor  is  the  case  one  in 
which  the  owner  or  landlord  has  let  the  premises  when  in  a  de- 
fective and  dangerous  condition  {Davenport  v.  Euckman,  37  N. 
T.  568),  for  the  proof  establishes  no  such  ground  of  liability. 
The  evidence  does  not  disclose  the  precise  legal  relation  existing 
between  the  occupants  and  owners.  The  former  were  tenants  of 
some  kind,  although  it  does  not  appear  that  any  rent  was  re- 
served or  paid  to  the  owners,  or  that  the  latter  were  ever  in 
possession  at  all.     On  the  contrary,  Macpherson  testified  that 
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from  the  time  he  built  the  houses,  which  was  in  1857,  to  the 
time  of  the  accident  he  had  the  care  and  control  of  the  prem- 
ises both  as  owner  and  occupant.  So  that  the  recovery  must 
stand,  if  at  all,  upon  the  sole  ground  that  an  owner,  who  has 
constructed  vaults  under  the  sidewalk  lawfully  and  with  due 
prudence  and  care,  and  transferred  possession  of  the  premises, 
if  he  ever  had  it,  to  third  persons  without  covenant  on  his  part 
to  repair,  is  liable  for  a  defect  in  the  vault  covering  which 
afterward  occurs  through  the  interference  of  a  stranger,  al- 
though he  may  have  had  neither  notice  nor  knowledge  of  the 
defect.  The  court  went  so  far  in  the  case  as  to  charge  that 
^'  if  the  plaintiff  sustained  injury  by  reason  of  the  defective 
condition  of  said  coal-hole  and  without  contributory  negligence 
that  said  defendants  Kilpatrick  are  liable  in  damages,"  to 
which  there,  was  an  exception.  The  court  was  asked  to  charge 
**that  notice  of  the  alleged  condition  of  the  coalJiole  must 
have  been  given  to  the  Kilpatricks  before  they  could  be  held 
liable  as  owners,  when  the  possession  was  in  Macpherson ;" 
and  that  ^'  if  Macpherson  was  in  the  control  and  care  of  said 
premises,  and  deriving  all  the  benefit  therefrom,  he  alone  is 
liable  to  the  plaintiff."  These  requests  were  refused,  and  the 
appellants  excepted.  The  basis  on  which  the  case  was  sent  to 
the  jury  was  still  more  clearly  developed  in  the  course  of  the 
charge.  After  stating  the  liability  of  the  city  as  founded  upon 
negligence,  and  involving  notice,  actual  or  constructive,  of  the 
alleged  defect, the  learned  court  added :  "  The  law  is  a  little  more 
severe  with  respect  to  the  owners  of  the  premises  for  whose  bene- 
fit this  hole  in  the  sidewalk  has  been  authorized.  It  holds  them 
to  a  stricter  liabilitjr;  a  party  injured  by  falling  through  any  coal- 
hole in  the  sidewalk  is  not  bound  in  the  case  of  the  owner  of 
the  premises  to  show  that  the  owner  had  notice  that  the  hole 
was  out  of  repair.  It  appears,  according  to  the  current  of  de- 
cisions, that  the  owner  of  the  premises  is  bound  to  see  that  the 
coal-hole  and  cover  over  it  affords  just  as  safe  a  passage  to  the 
wayfarer  as  any  other  portion  of  the  sidewalk.  Therefore, 
the  question  with  respect  to  these  defendants  who  are  the 
owners  of  the  property  is  simply  how  much  they  should  be  i-e- 
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quired  to  pay  the  plaintiflE."  The  doctrine  of  the  trial  court 
was  thus  made  ettretnelj  plain.  It  went  upoa  the  ground 
that  the  defect  in  the  vault-stone  was  a  nuisance  for  which  the 
vault  owner  was  responsible,  though  out  of  possession  and  con- 
trol, without  the  least  knowledge  of  the  fact,  and  when  the  de- 
fect was  produced  by  the  interference  and  misconduct  of  stran- 
gers.    ' 

It  may  be  that  the  condition  of  the  ooal-hole  in  the  sidewalk 
became  a  nuisance,  while  Macpherson  was  in  possession,  and 
after  the  stone  was  broken.  {SuoorcU  v.  Edgar ^  59  N.  T.  28,  84.) 
But  if  BO,  the  party  responsible  can  only  be  the  person  who 
either  creates  the  nuisance,  or  suffers  it  to  continue.  The  own* 
ers  did  not  create  it ;  that  was  the  wrongful  act  of  strangers. 
How  can  it  be  said  that  they  suffered  it  to  continue  and  so 
failed  in  their  duty  if  they  had  no  knowledge,  actual  or  con- 
structive, of  the  defect,  and  were  out  of  possession  and  control  ? 
That  can  only  be  true  on  the  theory  that  every  owner  of  rented 
property  in  New  York  is  bound  to  watch  the  sidewalks  and 
coal-holes  in  front  of  his  premises  and  protect  them  against 
unauthorized  trespasses,  and  is  bound  to  know  when  such  a  tres- 
pass is  committed.  We  are  aware  of  no  case  which  goes  so  far 
as  that.  In  Swordn  v.  Edgar  {8up7Hi\  the  premises  were  a  pier 
upon  which  the  public  having  business  were  invited  to  go,  and 
which  became  dilapidated  whereby  injury  arose.  That  condi- 
tion was  denominated  a  nuisance  for  which,  primarily,  the  lessee 
in  the  actual  occupation  was  liable ;  and  he  was  held  to  be  so 
liable  independent  of  any  covenant  to  repair  and  solely  by  f6rce 
of  the  occupancy.  But  it  was  also  held  that  the  lessors  were 
liable,  and  upon  the  ground  that  the  pier  was  unsafe  when  de- 
mised, and  they  took  a  rent  for  it  in  that  condition.  The  whole 
drift  of  the  opinion  shows  that  the  landlord  out  of  possession 
is  not  responsible  for  an  after-occurring  nuisance  unless  in  some 
manner  he  is  in  fault  for  its  creation  or  continuance.  His  bare 
ownership  will  not  produce  that  result.  It  was  said  in  Clifford 
V.  Dam  {8upra\  that  proof  of  authority  from  the  municipality 
to  build  the  vault  would  mitigate  the  act  from  an  absolute 
nuisance  to  an  act  involving  care  in  the  construction  and  main- 
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tenance.  In  Clanci/  v.  Byrne  (66  N.  Y.  129, 133),  it  was  held  that 
if  the  premises  are  in  good  repair  when  demised,  but  afterward 
become  ruinous  and  dangerous,  the  landlord  is  not  responsible 
therefor  either  to  the  occupant  or  the  public,  nnless  he  has  ex- 
pressly agreed  to  repair  or  has  renewed  the  lease  after  the  need 
of  repair  has  shown  itself.  In  the  recent  case  of  Edwards  v. 
N.  T.  (&  //.  R.  JR.  Qo.  (98  JS".  Y.  245,  248)  the  circumstances 
under  which  the  landlord  may  become  liable  are  very  fully 
considered  with  the  declared  result  that  "  the  responsibility  of 
the  landlord  is  the  same  in  all  cases.  If  guilty  of  negligence 
or  other  ddictum  which  leads  directly  to  the  accident  and  wrong 
complained  of,  he  is  liable ;  if  not  so  guilty,  no  liability  attaches 
to  him."  It  is  quite  certain  then  that  the  plaintiff  in  this  case 
was  bound  to  establish  some  fault  of  omission  or  commission 
on  the  part  of  the  landlord  leading  to  the  injury,  and  barely 
showing  him  to  be  owner  is  not  enough.  There  was  no  fault 
of  commission.  That  is  conceded.  There  could  be  no  fault 
of  omission  unless  the  landlord  was  bound  to  repair  the  defect, 
had  actual  or  constructive  notice  of  its  existence,  or  was  bound 
at  his  peril  to  discover  and  remedy  it.  No  such  duty  rested  upon 
him.  It  was  the  tenant's  duty  to  repair  the  stone  ;  it  was  his 
neglect  which  left  it  unsafe ;  and  the  landlord  was  not  shown 
to  be  in  any  respect  in  fault.  The  charge  made  him  liable 
barely  from  the  fact  of  ownership,  and  was  erroneous. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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1521  Theodore  V.  Masten,  Respondent,  v,  Adelaide  Oloott  et  al., 
**^^'  Appellants. 

In  an  action  of  ejectment,  to  recover  possession  of  a  small  triangular  piece 
or  parcel  of  land,  it  appeared  that  tlie  land  in  question  was,  prior  to  1806, 
included  in  a  lot  known  as  "  the  saw-mill  lot/'  and  within  the  courses 
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and  distances  as  given  in  the  deed  of  said  lot  In  that  year  the  owner  of 
said  lot  and  the  owner  of  land  adjoining  it  on  the  south  entered  into  an 
arrangement  to  **  sqaare  the  line  "  between  the  lots,  by  which  a  line  was 
located  catting  off  said  parcel  from  tlie  saw-mill  lot.  A  fence  was  bnilt 
upon  said  line  which  was  replaced  in  1820  by  a  heavy  stone  wall.  From 
the  time  of  the  location  of  the  line  up  to  1873,  the  laud  in  question  was 
inclosed  and  occupied  as  part  of  plaintiff's  lot  by  him  and  hie  predecessors 
in  title  and  the  lot  north  of  the  line  was  known  as  the  **  saw-mill  lot."  In 
1873.  a  partition  suit  was  commeuced  to  which  plaintiff  was  made  a  party. 
The  defendants'  premises  sought  to  be  partitioned  wH^e  described  as  being 
part  of  the  lot  "  known  as  the  saw-mill  lot  ;'*  following  this  the  courses 
and  distances  were  given,  as  in  the  old  deed  of  said  lot.  The  land  sought 
to  be  partitioned  was  sold  under  the  judgment  in  said  action,  and  defend- 
ant J.,  claiming  as  tenant  of  defendant  A.,  the  grantee,  under  said  sale, 
took  possession  of  the  parcel  in  question.  The  person  under  whom  the 
plain tiffd  in  the  partition  suit  claimed  was  a  party  to  the  location  of  the 
line;  he  devised  it  as  the  premises  '*  known  as  the  old  saw-mill  premises.*' 
HM^  that  plaintiff  was  not  precluded  by  the  judgment  in  the  partition  suit 
from  claiming  title  to  the  land  in  question;  that  the  testator  must  have  in- 
tended to  devise  the  premises  north  of  the  stone  wall ;  that  the  words 
"known  as  the  saw-mill  lot,"  in  the  description  in  the  partition  action, 
were  the  controlling  descriptive  words,  and  as  at  the  time  when  the  said 
action  was  commenced  and  for  more  than  fifty  years  prior  thereto  the  lot 
so  known  was  north  of  the  wall,  the  judgment  and  sale  in  partition  did 
not  embrace  the  land  in  question. 

The  description  clause  in  a  deed  is  to  be  so  construed  if  possible  as  to 
carry  out  the  intent  of  the  parties;  for  this  purpose  false  particulars  in 
the  description  are  to  be  rejected  and  less  material  points  subordinated 
to  the  more  certain  and  material  ones  when  there  is  inconsistency 
between  them;  thus  monuments  generally  control  courses  and  distances. 

It  was  claimed  that  plaintiff  was  equitably  estopped  by  statements  made  by 
him,  at  the  time  he  was  served  with  the  complaint  in  the  partition  suit,  to 
the  attorney  for  the  plaintiff  therein.  It  did  not  appear  that  these  state- 
ments were  communicated  to  any  of  the  parties  or  that  it  influenced  the 
action  of  the  attorney.    Heldf  that  the  claim  was  untenable. 

Plaintiff  bid  off  the  premises  on  the  partition  sale  for  one  of  the  other  par- 
ties to  the  action.  Held,  this  was  not  an  admission  that  the  premises  in- 
cluded the  land  in  question. 

A  survey  was  made  after  the  partition  sale  with  a  view  of  ascertaining  the 
location  of  the  premises  according  to  the  courses  and  distances  in  the  deed, 
and  plaintiff  pointed  out  the  places  where  the  old  monuments  were  located. 
Held^  tbat  this  in  no  way  prejudiced  his  legal  rights. 

After  J.  had  taken  possession  he  brought  an  action  of  trespass  injustice's 
court  against  plaintiff  for  the  entry  of  the  cattle  of  the  latter  upon  the 
land  in  question,  of  which  his  complaint  alleged  he  was  in  possession. 
The  answer  was  a  denial  and  an  averment  of  possession  in  the  defend. 
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ant  in  that  action  for  mora  than  twenty  years.  There  was  no  plea  of 
title,  and  the  evidence  onthe  tristl  related  merely  to  the  question  of  actual 
possession  at  the  time  of  the  alleged  trespass.  J.  recovered  a  judgment. 
Held,  that  the  judgment  did  not  conclude  on  the  point  of  title  and  in  n<t* 
way  affected  it.  Also  Md,  that  as  A.,  the  real  defendant  in  interest  here, 
was  not  a  party  to  the  justioe*s  court  suit,  as  a  judgment  upon  the  title 
for  or  against  J.  would  not  have  bound  her,  and  as  estoppels  must  be 
mutual,  even  if  the  question  of  title  had  been  involved  in  that  suit,  it  did 
not  estop  plaintiff  here. 

It  seeins  thsX  a  judgment  in  ejectment  against  a  tenant  at  the  suit  of  a 
stranger  does  not  bind  the  landlord  unless  he  has  been  brought  in  and 
made  a  party,  la  fact  or  in  substance,  to  the  litigation. 

The  rule  that  estoppels  bind  parties  and  their  privies  applies  only  to  a 
privity  arising  after  the  event  out  of  which  the  estoppel  arises. 

(Argued  December  4, 1885  ;  decided  January  19,  1886.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  January  9,  1883,  which  directed  judgment  in  favor  of 
plaintiff  upon  a  verdict,  and  denied  a  motion  for  a  new 
trial. 

This  was  an  action  of  ejectment,  brought  to  recover  posses- 
sion of  a  triangular  piece  of  land  containing  about  one  acre, 
situate  in  Sullivan  county. 

The  answer  set  up  a  title  to  the  premises  in  defendant  Ade- 
laide Olcott.  On  the  trial  defendants  claimed,  among  other 
things,  that  plaintiff  was  estopped  by  reason  of  a  judgment 
in  a  partition  suit,  also  a  justice's  court  judgment. 

The  material  facts  are  stated  in  the  head-note  and  in  the 
opinion. 

T.  A.  Head  for  appellants.  The  doctrine  of  estoppel  is  ap- 
plied to  promote  justice  and  fair  dealing,  never  to  aid  a  fraudu- 
lent purpose.  {Bof/oe  v.  Watroi^j  73  N.  Y.  597  ;  Lawrence 
V.  Seventh  NcU.  Bk,^  54  id.  432.)  The  judgment  in  justice's 
court  was  a  bar  to  plaintiff's  right  to  maintain  this  action.  He 
showed  no  paper  title  from  either  the  State  or  a  common  source. 
He  must  show  possession  for  twenty  years^  and  that  under  a 
claim  of  title.  (22  N.  T.  170  ;  72  id.  94  ;  73  id.  560.)  The 
plaintiff  in  this  action  did  not  appeal  from  the  judgment  and 
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decision  in  the  justice^s  coui*t,  and  not  having  done  so  is  bound 
by*  the  determination  of  the  facts  there  tried.  {Zengen  v. 
Oovemeuvy  1  Johns.  Gas.  436 ;  Smith  v.  Smithy  79  N.  Y.  634.) 
It  need  not  appear,  by  the  record  of  the  prior  suity  that  the 
particular  controversy  to  be  precluded  was  then  necessarily 
tried  and  determined  ;  it  is  sufficient  if  there  might  have  been 
judgment  in  the  first  action  for  the  cause  of  action  alleged  in 
the  second.  {Smith  v.  Smith,  79  N.  Y.  634.)  It  is  only 
necessary  to  show  both  causes  of  action  are  identical  or  sub- 
stantially so.  {Perry  v.  Diokinaon,  85  N.  Y.  345 ;  Jordan 
V.  Van  jE^pSy  id.  427 ;  Masten  v.  Olcotty  24  Hun,  587.)  In 
this  action  to  recover  possession  of  the  land,  and  establish 
the  fact  that  defendant  wrongfully  holds,  plaintlS  must  depend 
upon  the  strength  of  his  own  title,  and  not  upon  the  weakness 
of  the  title  of  his  adversary.  {Lamx>n  v.  Cheshvrey  65  N.  Y. 
130  ;  WaUaoe  v.  Swintony  64  id.  188 ;  Bowers  v.  AmoiLXy  33 
N.  Y.  Super.  530.)  A  party  against  whom  a  verdict  is  ordered  is 
upon  appeal  entitled  to  have  every  doubtful  fact  found  in  his 
favor.  {OolgroveY.  IT.  T,  C.  c6  27.  li.  JR.  li.  Co.y  20  N.  Y. 
492;  Bart  v.  K  li.  Co.y  3  Alb.  L.  J.  312;  Scofield  v.  Her- 
nandezy  47  K  Y.  313.) 

T.  F.  Bush  for  respondent.  Estoppels  are  not  favored. 
{Jackson  v.  Brinkerhoffy  3  Johns.  Cas.  101.)  The  affirmative  is 
upon  the  party  asserting  an  estoppel  to  prove  that  the  question 
or  matter  has  been  in  fact  litigated  and  decided  between  the 
same  parties  or  their  privies.  {Campbell  v.  ButtSy  8  N.  Y. 
173 ;  Doty  v.  Browny  4  id.  71 ;  DuckeU  v.  WileSy  11  id.  420  ; 
StoweU  V.  Ghamherlainy  60  id.  272 ;  Dawley  v.  BrowUy  79  id. 
398 ;  Ferrett  v.  Cowenhoveriy  11  Hun,  820 ;  Kerr  v.  Hayery 
35  N.  Y.  331 ;  Patrick  v.  Shaffer,  94  id.  423 ;  Clemens  v. 
Clemdinsy  37  id.  59.)  Where  it  SLfpoarH  prima  facie  from  the 
record  that  the  question  was  litigated,  the  party  against  whom 
the  estoppel  is  urged  may  show  by  proof  aliunde  that  it  was  not 
litigated.  {Eof/ce  v.  Btcrt,  42  Barb.  663 ;  Doty  v.  Browny 
4N.  Y.  75;  Mors  v.  Osborny  64  Barb.  543.)  The  justice's 
judgment  is  not  a  bar  to  this  action.    A  judgment  is  conclu- 
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Bive  only  upon  the  parties  thereto,  or  their  privies,  and  only  in 
respect  to  the  grounds  covered  by  it  and  the  law  and  facts 
necessary  to  uphold  it.  {People  v.  Johnson,  38  N.  Y.  63 ; 
Campbell  v.  Consalua,  25  id.  613  ;  Woodgate  v.  Fleet,  44  id. 
1.)  The  justice's  court  had  no  jurisdiction,  and  could  acquire 
none,  over  the  question  of  title  to  the  premises.  (Code  of 
Pro.,  §.58 ;  Ferrett  v.  Cowenhove^i,  11  Hun,  320.) 

Andrews,  J.  The  complaint  in  the  partition  suit  described 
the  premises  sought  to  be  partitioned,  as  being  part  of  the  lot 
"known  as  the  saw-mill  lot,"  and  following  this  designation, 
courses  and  distances  were  given,  and  the  description  concludes, 
"  which  said  premises  are  known  as  the  old  saw-mill  lot." 
The  saw-mill  lot,  as  known  and  occupied  at  the  time,  was  sepa- 
rated from  the  lot  on  the  south,  occupied  by  the  plaintiff,  by  a 
heavy  stone  wall,  erected  in  1820.  The  premises  in  controversy 
comprise  about  an  acre  of  land  in  a  triangular  form,  south  of, 
and  adjacent  to  the  stone  wall,  which  has  been  inclosed  and 
occupied  as  part  of  the  plaintiff's  lot  by  him  and  his  predeces- 
sors in  title  from  about  the  year  1806.  In  that  year,  Johannas 
Hasten  conveyed  to  Jacob  Hasten  and  others,  a  lot  described 
in  the  deed  by  the  same  description  contained  in  the  complaint 
in  partition,  and  what  was  then  known  as  the  saw-mill  lot,  em- 
braced the  premises  now  in  controversy.  But  soon  after  that 
conveyance  an  arrangement  was  entered  into  between  the 
Hastens,  and  the  owner  of  the  lot  next  south  of  the  saw-mill 
lot,  to  "  square  the  line  "  between  the  lots,  by  which  the  line 
was  located  where  the  stone  wall  was  subsequently  built.  Be- 
fore the  erection  of  the  stone  wall,  and  soon  after  the  arrange- 
ment referred  to,  a  wood  fence  was  built  on  the  same  line  by 
the  owner  of  the  plaintiff's  lot.  From  that  time  to  the  com- 
mencement of  the  partition  proceedings  in  1873,  a  period  of 
more  than  sixty  years,  the  respective  lots  had  been  occupied 
according  to  the  line  fixed  in  1806,  and  when  this  action  was 
commenced  the  stone  wall  had  been  for  more  than  fifty  years 
the  division  fence  between  the  lots.  The  plaintiff  has  an  un- 
questionable legal  title  to  the  premises  in  controversy  unless  he 
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is  concluded  from  asserting  such  title  by  the  judgment  and 
sale  in  the  partition  action  in  which  lie  was  made  a  party  de- 
fendant. It  is  claimed  on  the  part  of  the  present  defendant 
that  as  the  land  in  controversy  is  included  within  the  lines  men- 
tioned in  the  description  in  the  partition  proceedings,  and  was 
in  fact  originally  a  part  of  the  saw-mill  lot,  the  plain tiflE  if  he 
claimed  title  thereto  was  bound  to  set  up  his  title  in  the  par- 
tition action  and  having  failed  to  do  so,  the  judgment  and 
sale  therein  is  conclusive  against  any  subsequent  assertion  of 
such  title.  This  would  be  true  on  the  assumption  that  it  was 
adjudged  in  that  action  that  the  premises  alleged  therein  to 
have  been  owned  in  common  by  the  parties,  and  of  which  par- 
tition was  decreed,  embraced  the  part  of  the  original  saw-mill 
lot  now  in  controversy.  The  parties  to  a  partition  suit  are 
bound  by  the  judgment  therein  whether  their  interests  wore 
rightly  stated  or  not,  and  an  adjudication  that  they  were  tenants 
in  common  of  the  land  adjudged  to  be  partitioned  concludes  a 
party  to  the  action,  served  with  process,  although  he  did  not  ap- 
pear, and  although  his  title  to  a  part  of  the  land  partitioned  was 
in  severalty.  This  was  a  fact  he  was  bound  to  put  in  issue,  and 
have  determined  on  the  trial.  {Jordan  v.  Van  EppSy  85  N.  Y. 
427;  Cooh  v.  Allen,  2  Mass.  462.)  It  comes,  therefore,  to  the 
question  whether  the  judgment  and  sale  in  the  partition  action 
did  embrace  the  part  of  the  original  saw-mill  lot  now  claimed 
by  the  plaintiff.  A  survey,  according  to  the  metes  and  bounds 
and  courses  and  distances  in  the  description  includes  these 
premises.  But  the  description  by  courses  and  distances  is  not 
the  whole  of  the  description  in  the  partition  proceedings.  It 
begins  by  declaring  that  the  premises  sought  to  be  partitioned 
are  "  known  as  the  saw-mill  lot."  It  is  clear  beyond  contro- 
versy that  the  lot  known  as  the  saw-mill  lot,  when  the  partition 
action  was  commenced,  and  for  fifty  years  prior  to  that  time, 
was  north  of  the  stone  wall.  The  stone  wall  was  the  line 
marked  on  the  ground  dividing  the  two  lots.  It  had  been 
located  as  the  south  line  of  the  mill  lot  by  agreement  between 
the  owners  of  the  two  lots  and  had  been  acquiesced  in  as  the 
true  line  for  all  that  long  period.     The  conveyances  of  the 
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plaintiff's  lot  from  1815,  had  bounded  it  on  the  north  by  the 
saw-miU  lot  or  "  Masten's  saw-mill  lot,"  and  the  grantees  under- 
stood that  their  grants  carried  them  to  the  stone  wall.  Jacob 
Hasten,  who  died  in  1852,  and  under  whose  will  the  plaintiffs 
in  the  partition  suit  claimed  was  a  party  to  the  location  of  the 
line  in  1806  and  he  devised  the  saw-mill  lot  as  the  premises 
"  known  as  the  old  saw-mill  premises."  It  is  apparent  that  he 
must  have  intended  the  premises  north  of  the  stone  wall,  and 
that  it  was  these  premises  which  were  known  to  him  at  that 
time  as  the  saw-mill  premises.  The  rules  for  the  construction 
of  deeds,  established  to  effectuate  the  intention  of  the  parties, 
authorizes  the  rejection  of  false  particulars  in  the  description  of 
the  granted  premises,  and  subordinates  the  less  material  facts  to 
the  more  certain  and  material  ones,  where  there  is  inconsist- 
ency. {Brookman  v.  Kurzmany  94  N.  Y.  272,  and  cases 
cited.)  Thus  monuments  generally  control  courses  and  dis- 
tances, because  grants  are  supposed  to  be  made  with  reference 
to  an  actual  view  of  the  premises.  ( Wendell  v.  People^  8 
"Wend.  183, 190.)  It  cannot  be  doubted  that  the  parties  to  the 
partition  action  on  reading  the  description  in  the  complaint, 
would  locate  the  land  by  reference  to  the  actual  inclosnre  of 
the  saw-mill  property,  rather  than  by  the  courses  and  distances, 
which  could  only  be  located  by  a  survey,  the  monuments  men- 
tioned, having  been  lost  or  destroyed,  and  so  also  as  to  a  pur- 
chaser on  a  partition  sale.  If  the  devisees  under  thd  will  of 
Jacob  Hasten  had  conveyed  by  the  same  description  contained 
in  the  complaint  in  the  partition  suit,  could  the  grantee  have 
claimed  that  the  grant  was  intended  to  cover  the  premises  in 
controversy  ?  If  a  grantee  in  a  voluntary  conveyance  could  not 
do  so  a  purchaser  on  a  partition  sale  stands  in  no  better  posi- 
tion. We  think  the  words  "  known  as  the  saw-mill  lot,"  in  the 
description  in  the  partition  action  were  the  controlling  de- 
scriptive words,  and  that  the  premises  covered  by  the  sale  were 
the  saw-mill  lot  as  it  was  then  known  bounded  on-  the  south 
by  the  stone  wall.  The  judgment  and  sale  in  that  action, 
therefore,  did  not  conclude  the  plaintiff  from  asserting  his  title 
to  the  premises  now  in  controversy. 
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The  defendants  claim  that  an  equitable  estoppel  has  arisen 
against  the  plaintiff,  by  reason  of  acts  and  conduct  before,  at, 
and  after  the  sale  in  partition;  The  claim  cannot,  we  think, 
be  supported.  The  interview  with  the  attorney,  when  the 
plaintiff  was  served  with  the  complaint  in  the  partition  action, 
was  casual,  and  what  was  said,  so  far  as  appears,  was  never 
communicated  by  the  attorney  to  any  of  the  other  parties,  nor 
did  it  influence  his  action.  The  bidding  off  of  the  property  on 
the  sale  by  the  plaintiff  for  one  of  the  other  parties  to  the 
action,  was  not  an  admission  that  the  premises  sold  embraced 
the  land  now  in  question.  The  act  was  commensurate  only  with 
the  thing  to  which  it  related,  that  is,  a  sale  of  the  land  included 
in  the  description,  and  this,  as  we  have  seen,  did  not  embrace 
any  part  of  the  plaintiff's  lot.  The  surveys  made  after  the 
sale,  when  the  plaintiff  was  present  were  made  with  a  view  of 
ascertaining  the  location  of  the  premises  according  to  the 
courses  and  distances  in  the  deed,  and  his  pointing  out  the 
places  where  the  old  monuments  were  located  did  not  in  any 
way  prejudice  his  legal  rights. 

The  remaining  question  arises  upon  the  claim  of  the  de- 
fendants that  the  justice's  judgment  rendered  in  December, 
1876,  in  an  action  for  trespass  brought  by  the  defendant  John 
Olcott,  against  the  plaintiff,  in  which  Olcott  recovered  $5 
damages,  is  a  conclusive  adjudication  against  the  title  now 
claimed.  There  are  several  answers  to  this  point.  The  ac- 
tion in  the  justice's  court  was  for  the  entry  of  the  defendants' 
cattle  upon  the  land  in  question,  trampling  the  plaintiff's 
crops,  etc.  The  complaint  alleged  possession  simply  of  the 
locics  in  qico  in  the  then  plaintiff  and  not  title.  The  answer 
was  a  denial,  and  possession  in  the  then  defendant  for 
twenty  years.  There  was  no  plea  of  title,  and  the  evidence  on 
the  trial  related  solely  to  the  point  of  actual  possession  at  the 
time  of  the  alleged  trespass,  and  no  evidence  was  given  of 
twenty  years  possession  by  the  defendant.  Possession  was  the 
only  point  litigated,  and  the  question  of  legal  title  was  not  in 
any  way  brought  into  controversy.  It  is  very  plain  that  the 
judgment  did  not  conclude  on  the  point  of  title,  or  in  any  way 
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affect  it.  The  question  of  title  was  not  tried  before  the 
justice,  and  could  not  be,  except  perhaps  where  a  plaintiff  in 
an  action  of  trespass  in  a  justice's  court  should  be  permitted 
without  objection  on  the  part  of  the  defendant  to  give  evidence 
of  title  as  the  ground  of  and  to  support  his  allegation  of  pos- 
session the  defendant  not  disputing  such  title,  and  judgment 
should  pass  in  favor  of  the  plaintiff,  a  point,  however,  as  to 
which  we  express  no  opinion,  (See  Boyer  v.  Schqfidd^  2 
Keyes,  628 ;  Kooii  v.  Mazuzcm,  6  Hill,  44.)  The  actual  ques- 
tion tried  being  the  possession  only,  the  judgment  was  an  adju- 
dication merely  that  the  actual  possession  at  the  time  of  the  al- 
leged trespass  was  in  Olcott,  and  that  for  the  purposes  of  that 
action  his  possession  was  lawful  and  that  Masten's  cattle 
were  wrongfully  on  the  land.  Judgment  for  Olcott  was  in- 
evitable under  the  pleadings  as  framed,  although  jn  law  he  may 
have  been  a  trespasser  on  the  premises,  and  although  at  the 
very  time  of  the  alleged  trespass  and  of  the  rendition  of  the 
judgment  the  legal  title  and  the  right  of  possession  were  con- 
joined in  Hasten.  The  latter  by  not  pleading  title  had  pre- 
cluded himself  from  raising  the  question.  He  elected^ thereby 
to  stand  or  fall  in  tlie  action  upon  the  question  of  the 
actual  and  naked  possession  of  the  land.  {EhZe  v.  Quaciken- 
ho88^  6  Hill,  537.)  It  is  extremely  well  settled  that  a  judg- 
ment is  conclusive  only  as  to  matters  within  the  jurisdiction 
of  the  court  by  which  it  was  rendered,  and  only  upon  such 
questions  as  the  court  had  the  power  to  adjudicate  in  the  action. 
There  is  another  conclusive  answer  to  the  alleged  estoppel 
of  the  justice's  judgment  as  between  the  present  plaintiff 
and  the  defendant  Adelaide  Olcott,  the  real  defendant  in 
interest.  John  Olcott,  the  plaintiff  in  the  justice's  suit,  could 
not  bind  her  title  by  a  litigation  to  which  she  was  not  a  party, 
and  as  estoppels  must  be  mutual,  a  judgment  upon  the  title  for 
or  against  John  Olcott  in  the  trespass  suit,  would  not  bind  her 
in  the  one  case,  or  entitle  her  to  its  benefit  in  the  other.  A 
judgment  against  a  tenant  in  ejectment  at  a  suit  of  a  stranger 
does  not  bind  the  landlord  unless  the  landlord  has  been 
brought  in  and  made  a  party  in  fact  or  in  substance  to  the 
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litigation.  {Doe  v.  Challis,  17  Ad.  &  EL  [N.  8.]  166 ; 
Chirac  v.  ReineoJcer^  2  Pet.  613 ;  Sheridan  v.  AndrewSy  49 
N.  T.  478 ;  Bennett  v.  Zeaoh,  25  Hnn,  178.)  This  rests 
upon  the  broad  principle  of  justice  that  a  person  oaght  not  to 
be  bound  by  the  result  of  a  litigation  to  which  he  was  not  a 
party.  The  rule  that  estoppels  bind  parties  and  privies  is  no 
exception.  This  applies  only  to  a  privity  arising  after  the 
event  out  of  which  the  estoppel  arises  and  the  person  in 
privity  is  bound  by  or  entitled  to  the  benefit  of  the  estoppel 
because  he  comes  in  after  the  fact  creating  the  estoppel  by 
succession  or  representation  to  the  original  title  or  interest. 
{CampbeU  v.  HaUy  16  N.  Y.  575.)  The  cases  of  feoffer  and 
feoffee,  lessor  and  lessee,  ancestor  and  heir,  are  examples.  (See 
1  Smith's  Lead.  Cas.  800,  n,  and  cases  cited.)  The  tenancy  be- 
tween John  Olcott  and  Adelaide  Olcott  orginated  prior  to  the 
rendition  of  the  justice's  judgment  and  within  the  rule  stated 
the  landlord  was  not  entitled  to  the  benefit  of  the  estoppel  in 
favor  of  the  tenant  created  thereby,  assuming  that  the  judg- 
ment determined  the  title  as  between  the  parties. 

"We  think  the  judgment  below  is  right,  and  it  should  be 
affirmed. 

All  concur,  except  Kuqeb,  Ch.  J.,  dissenting. 

Judgment  affirmed. 


Michael  Denman  et  al.,  Respondents,  v,  John  McGuire,  im- 
pleaded, etc.,  Appellant. 

Plaintiffa  oommenced  an  action  against  defendant,  McC.,  by  service  of  sum- 
mons by  publication.  An  attachment  was  issued  therein,  which  was 
levied  upon  certain  lands,  and  plaintifiB  obtained  judgment.  In  an 
action  brought  to  set  aside  as  fraudulent  against  creditors,  a  convey- 
ance of  land  by  McC.  to  defendant  McG.,  and  to  have  the  judgment 
declared  a  lien  thereon,  the  latter  attacked  the  attachment  proceedings 
and  the  judgment.  McG.  was  found  guilty  of  cooperating  with  McC.  to 
defraud  his  creditors.  Held,  that  the  proceedings  should  be  upheld  un- 
less absolutely  void  for  jurisdictional  defects;  and  that  they  should 
be  liberally  construed  to  uphold  the  judgment,  altl^oug[h  they  might 
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have  been  held  insafficient  in  a  direct  proceeding  by  the  jadgment 
debtor  to  set  them  aside. 
Proceedings  taken  daring  the  twenty  dajs  that  the  Code  of  Remedial  Jas- 
tice  was  in  force  were  valid  if  taken  under  that  Code,  or  under  the 
Code  of  Procedure,  so  far  as  any  action  was  based  upon  them  prior  to 
September  1,  1877,  when  the  Code  of  Civil  Procedure  went  into  effect. 

(Argued  December  2,  IQSb  ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court  in  the  third  judicial  department,  entered  upon  an 
order  made  July  3, 1883,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  on  a  decision  of  the  court,  on  trial  at  cir- 
cuit, certain  questions  of  fact  therein  liaving  been  submitted 
and  tried  by  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Arthur  C.  BeUa  for  appellant.  The  judgment  in  the  action 
agd.in8t  McCann,  he  never  having  been  personally  served  and 
having  never  appeared,  was  in  rem;  all  the  steps  to  vest 
the  court  with  jurisdiction  of  the  subject-matter  of  the  action 
must  be  taken  as  required  by  law.  {McKinney  v.  OoHmSy  88 
N.  T.  216 ;  Warrm  v.  Tiffiny,  17  How.  106.)  Plaintiffs 
have  no  standing  in  court,  because  their  judgment  against 
Felix  McCann  is  void  for  want  of  jurisdiction  and  never  had 
any  life  or  validity  against  the  defendant  McCann,  and  espe- 
cially against  the  defendant  McGuire.  {Staples  v.  Fairchildj  3 
N.  T.  41 ;  Wallace  v.  Simnton.,  6i  id.  188 ;  McKinney  v. 
.  CoUma^  88  id.  216 ;  Towsley  v.  McDonald^  32  Barb.  604.)  A 
jurisdictional  defect  can  be  raised  at  any  time  by  any  one  sought 
to  be  affected  by  any  judgment.  {Buck  v.  Ayera^  19  Hun, 
24 ;  BarOeU  v.  HdmeSy  12  id.  398 ;  Chemung  Co.  Bk.  v. 
Judson^  4  Seld.  259  ;  People  v.  Boper^  3  id.  429  ;  Yan  Alstyne 
y.  Erwin,  11  K  T.  331 ;  Dobaon  v.  Peanrcej  12  id.  164.)  In 
a  case  like  the  one  at  bar  where  the  defendant  is  a  non-resident 
and  has  not  been  served  personally  with  process,  and  it  is 
sought  to  divest  him  of  his  property  by  a  proceeding  under 
the  statute,  the  statute  must  be  strictly  followed  or  the  judg- 
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ment  will  be  a  nullity.  {HaUett  v.  RigkterSj  13  How.  43  ; 
Wa/rren  v.  Tiffiny^  17  id.  106  ;  RyaU  v.  WagenwriglU^  18  id. 
248 ;  Cook  v.  Fa/rran^  34  Barb.  95 ;  Evertson  v.  Tliomaay  6 
How.  45  ;  HuBbert  v.  Hope  Ins.  Co,^  4  id.  278  ;  McEinney  v. 
OoUinSy  88  N.  r.  216  ;  Stomton  v.  EUia,  2  Kern.  579 ;  People 
V.  Board  Police^  6  Abb.  162 ;  Bloom  v.  Burdicky  1  Hill. 
180.) 

T.  F.  Bush  for  respondent.  The  court  having  acquired 
juriBdiction  by  due  service  of  the  summons,  and  proof  by  affi- 
davit  having  been  produce<i  on  application  for  judgment 
showing  the  issue  and  levy  of  the  attachment,  and  an  under' 
taking  having  been  given  to  indemnify  the  defendant  as 
required  by  Rule  34  then  in  force,  the  judgment  rendered 
was  conclusive  as  against  a  stranger  to  the  record.  {Ccmdee  v. 
Lordj  2  N.  Y.  269;  HaU  v.  Stryker^  27  id.  696.)  An  attach- 
ment  is  a  provisional  remedy,  and  any  irregularity  in  granting 
or  executing  it  is  available  only  to  a  party  to  the  actfon  on  a 
motion  to  vacate  it.  {Tracy  v.  First  Nat  Bh^  37  N.  Y.  623  ; 
JlaU  V.  Stryker^  27  id.  696.)  Questions  relating  to  the  pro- 
ceedings under  the  attachment  after  it  was  granted  are  not 
jurisdictional  in  their  nature ;  all  such  proceedings  are  amend- 
able if  defective,  and  the  statute  relating  thereto  is  directory 
only.  (  White  v.  Bogart,  73  N.  Y.  256 ;  Wright  v.  Noatrand^ 
94  id.  47;  O'Brien  v.  Merch.  <&  T.  Ins.  Co.,  67  id.  67.) 
Chapter  318,  Laws  of  1877,  made  the  Code  of  Procedure  ap- 
plicable and  put  out  of  existence  the  "Code  of  Kemedial  Jus- 
tice," as  effectually  as  if  it  had  never  been  passed,  except 
that  all  proceedings  had  in  conformity  to  it  were  not  im- 
paired by  the  suspension.  ( Washburn  v.  Franklin^  36 
Barb.  599.)  This  legislation  being  remedial  no  objection  to 
its  retroactive  effect  can  exist.  (  Washburn  v.  Fra/nklin^  35 
Barb.  599.)  It  having  been  found  on  the  trial,  and  it  being 
undisputed,  that  all  the  facts  existed  when  the  attachment  was 
granted  which  were  necessary  to  authorize  it,  a  court  of  equity 
cannot  be  required  to  ignore  the  facts  which  are  now  made 
clear  and  deal  only  with  the  shadow  upon  which  the  judge 
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granting  the  attachment  was  required  to  act.    {Howe  Mdchine 
Co.  V.  FeUibone,  12  Han,  657;  74  N.  Y.  68.) 

Eabl,  J.  This  action  was  brought  by  the  plaintiflfe,  judg- 
ment creditors  of  defendant  McOann,  to  set  aside  a  convey- 
ance of  laud  situated  in  Sullivan  county,  made  on  the  15th 
day  of  October,  1874,  by  McCann,  to  his  son-in-law,  the  de- 
fendant McGuire,  and  to  have  their  judgment  declared  a  lien 
on  such  land. 

The  plaintiffs  attached  the  land  and  obtained  a  judgment 
against  McCann  as  a  non-resident,  by  the  service  of  summons 
by  publication,  and  this  action  is  based  upon  the  judgment 
thus  obtained.  The  affidavit  for  the  attachment  was  made 
April  21, 1877,  and  the  undertaking  for  the  same  was  exe- 
cuted on  the  same  day.  The  undertaking  was  approved  and 
warrant  of  attachment  was  issued  on  the  2d  day  of  May. 
The  complaint  in  the  action  against  McOann  was  verified 
April  25,  and  the  summons  in  that  action  was  dated  May  3. 
The  order  for  the  publication  of  the  summons  was  granted 
May  8,  and  the  judgment  was  entered  August  21. 

The  Oode  of  Kemedial  Justice  which  was  enacted  in  1876, 
took  effect  May  1, 1877,  and  was  in  force  until  May  22,  when 
its  operation  was  suspended  until  September  1,  1877,  and  the 
Oode  of  Procedure  was  re-instated  until  that  time.  Upon  the 
trial  of  this  action  the  defendant  assailed  the  attachment  pro- 
ceedings and  the  judgment  for  various  irregularities  and  de- 
fects, and  claimed  that  they  were  absolutely  void  for  want  of 
jurisdiction.  As  the  merits  of  this  controversy  have  been 
decided  against  McGuire,  and  he  has  been  fouud  guilty  of 
co-operating  with  McOann  to  defraud  his  creditors,  his  tech- 
nical objections  to  the  proceedings  against  McOann  to  which 
he  was  an  entire  stranger,  should  not  be  listened  to  with  favor. 

In  this  collateral  attack  upon  them,  those  proceedings  should 
be  upheld  unless  absolutely  void  for  jurisdictional  defects. 
There  seems  to  have  been  singular  carelessness  and  inattention 
in  conducting  the  proceedings,  and  a  court  considering  a  mo- 
tion m-ide  by  McOann  to  set  them  aside  might  well  hesitate  to 
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uphold  them.  But  in  this  action  they  should  be  liberally  con- 
strued for  the  purpose  of  upholding  the  judgment  against 
McCann  and  the  judgment  now  appealed  from.  We  will  now 
notice  some  of  the  most  material  objections  separately. 

(1.)  The  attachment  was  obtained  on  the  ground  that 
McGann  had  assigned  and  disposed  of  his  property  and  de- 
parted from  the  State  with  intent  to  defraud  his  creditors.  It 
is  objected  that  the  affidavit  made  to  procure  the  attachment 
did  not  sufficiently  state  the  facts  showing  the  fraudulent  in- 
tent. "While  it  is  not  so  full  as  could  be  desired,  yet  we  think 
there  was  enough  to  confer  jurisdiction  to  issue  the  attachment. 

(2.)  It  is  objected  that  the  affidavit  did  not  state  that  the 
plaintiffs  were  entitled  to  recover  the  amount  mentioned 
therein  *^  over  and  above  all  counter-claims  known  to  them  " 
as  required  by  section  636  of  the  Code  of  Remedial  Justice. 
By  section  3  of  the  Suspending  Act  (Chap.  318  of  the  Laws  of 
1877)  it  was  provided  that  any  proceeding  taken  in  conformity 
to  the  Code  of  Remedial  Justice  during  the  twenty-two  days 
of  its  existence,  should  not  be  impaired  by  the  suspension,  but 
that  all  subsequent  proceedings  in  the  action  should  conform 
to  the  Code  of  Procedure,  and  that  the  court  should  allow 
without  costs  any  amendment  or  other  proceeding  necessary 
for  that  purpose.  The  affidavit  was  in  strict  conformity  with 
the  Code  of  Procedure  which  was  in  force  when  it  was  made, 
but  it  did  not  conform  in  the  respect  specified  by  the  objection 
with  the  Code  of  Remedial  Justice  when  it  was  presented  to  the 
judge  who  granted  the  attachment.  But  while  the  operation 
of  section  636  above  referred  to  was  suspended  and  the  prior 
Code  was  in  force,  the  provisions  of  that  section  could  not  be  in- 
voked against  an  affidavit  which  conformed  to  that  Code.  The 
affidavit  conformed  to  the  law  in  force  when  the  judgment  was 
entered  in  August,  1877.  We  think  the  effect  of  the  statutes 
is  that  proceedings  taken  during  the  twenty-two  days  were 
valid  if  taken  under  either  Code,  at  least  so  far  as  any  action 
was  based  upon  them  prior  to  September  1, 1877  when  the 
present  Code  took  effect. 

(3.)  It  is  objected  that  the  affidavits  upon  which  the  order 
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of  publication  was  granted  were  insufficient  to  confer  jurisdic- 
tion, in  that  they  did  not  show  that  any  effort  had  been  made 
to  serve  the  summons  within  this  State,  or  that  the  plaintiff 
had  used  reasonable  diligence  to  ascertain  where  the  defendant 
would  receive  matter  transmitted  through  the  post-office.  We 
think  the  affidavits  sufficient  in  these  respects.  They  show 
that  efforts  were  made  to  serve  the  summons  upon  McCann 
and  to  ascertain  his  place  of  residence,  and  that  his  residence 
and  whereabouts  were  unknown.  The  facts  sworn  to  were 
sufficient  to  confer  jurisdiction. 

(4.)  It  is  objected  that  the  notice  attached  to  the  summons 
published  did  not  state  where  the  summons  was  filed  as  re- 
quired by  the  Code  of  Remedial  Justice  (§  M2).  The  notice 
was  not  in  the  precise  form  prescribed  by  that  section,  but  we 
must  hold  that  it  was  in  substantial  compliance  therewith. 
The  summons  and  notice  were  attached,  and  the  latter  referred 
to  the  former.  In  the  summons  it  was  stated  that  the  action 
was  in  the  Supreme  Court  and  triable  in  Sullivan  county,  and 
the  notice  states  that  the  order  was  issued  by  the  special 
county  judge  of  that  county,  and  that  the  summons  was  filed 
with  the  complaint.  As  the  complaint  was  required  to  be  filed 
in  the  clerk's  office  of  Sullivan  county,  we  think  there  was  suffi- 
cient notice  that  the  summons  was  filed  in  the  same  place. 
This  notice  was  so  far  deficient  and  irregular  that  it  might 
have  been  held  insufficient  in  a  direct  proceeding  instituted  by 
McCann  to  set  aside  the  service  of  the  summons  and  the  sub- 
sequent proceedings  had  thereon.  But  we  think  it  ought  to  be 
held  sufficient,  as  against  a  collateral  attack  by  McGuire,  a 
stranger  to  that  judgment.  It  was  not  so  defective  that  the 
court  failed  to  acquire  jurisdiction  to  give  judgment. 

(5.)  Various  other  objections  are  made  to  the  attachment 
proceedings  and  to  the  mode  of  obtaining  the  judgment  against 
McCann,  but  those  objections  simply  point  out  irregularities 
and  do  not  present  or  raise  any  question  of  jurisdiction. 

(6.)  The  exception  to  the  charge  of  the  judge  to  which  our 
attention  is  called  points  out  no  error.  The  language  of  the 
judge  was  a  fair  commentary  upon  the  case.     He  did  not 


1886.]  SCHOLLB  v.  SCHOLLB  et  al.  167 


Statement  of  case. 


charge  that  it  was  as  a  rule  of  law  incninbeat  upon  the  defend- 
ant to  procure  the  evidence  of  McOann,  and  he  laid  down  no 
rale  of  law  in  reference  thereto.  But  he  distinctly  charged 
that  the  burden  was  upon  the  plaintiffs  to  establish  the  fraud 
which  they  alleged. 

"We  are,  therefore,  of  opinion  that  the  judgment  should  be 
aflBrmed,  with  costs. 

All  concur,  except  Andrews  and  Danfobth,  JJ.,  dissenting. 

Judgment  affirmed. 


William  Soholli;  Appellant,  v.  Jaoob  Sohollb  et  al..  Re- 
spondents. 

Where  a  trustee  who  has  an  interest  to  protect,  by  bidding  at  a  sale  of  the 
trust  property,  niakes  special  appUcation  to  the  court  for  permission  to 
bid,  which,  upon  a  hearing  of  all  the  parties  interested,  is  granted,  he 
can  make  a  purchase  which  is  valid  and  binding  upon  aU  the  parties,  and 
under  which  he  can  obtain  a  perfect  title. 

(Ai^ued  December  8,  1885  ;  decided  January  19,  1886.) 

Appeals  from  two  orders  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  made  November  6,  1885, 
one  of  which  affirmed  an  order  of  Special  Term  confirming 
the  report  of  a  referee  of  a  sale  under  the  judgment  herein, 
and  requiring  plaintiff  William  SchoUe  and  defendant  Jacob 
SchoUe  to  complete  the  several  purchases  made  by  them  on 
the  sale ;  the  other  affirmed  an  order  of  Special  Term  which 
denied  a  motion  on  the  part  of  said  parties  to  be  released  from 
their  said  purchases. 

This  action  was  for  partition.  The  material  facts  are  stated 
in  the  opinion. 

Alexander  B.  Johxson  for  appellant.  Jacob  SchoUe,  being 
the  executor,  trustee  and  guardian  under  the  will  of  his 
brother,  is  incapable  of  purchasing  the  trust  property.  {JPulton 
V.  Whiiney,  66  N.  T.  548 ;  Dwooue  v.  FcLmiin^y  2  Johns.  Ch. 
253 ;  Campbell  v.  Walker^  5  Vesey,   678 ;  Eo  parte  James^ 
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8  id.  337 ;  Randall  v.  Eringtoriy  10  id.  423  ;  Morse  v.  Royol^ 
12  id.  355 ;  Lowther  v.  Lowther^  13  id.  95 ;  Coles  v.  Treco- 
ihickj  9  id.  234 ;  jEoj  parte  Bennett^  10  id.  385 ;  Oallalan 
V.  Gunningharrhy  8  Cow.  361 ;  Torrey  v.  Ba/rik  of  Orlea/nSy 

9  Paige,  661 ;  Michoud  v.  Girod,  4  How.  [TJ.  S.]  553.) 
Sales  of  such  a  nature  are  void  or  voidable,  without  regard  as 
to  whether  the  sale  is  had  under  judicial  sanction;  whether 
the  sale  is  at  public  auction,  or  whether  the  prices  bid  are  fair 
and  adequate.  {People  v.  Open  Boards  92  N.  Y.  98 ;  Iddings 
V.  Bruen^  4  Sandf.  Ch.  263 ;  Ten  Eyck  v.  Craig,  62  N.  Y. 
419  ;  Lyile  v.  Beoeridge,  58  id.  606 ;  Oardmer  v.  Ogden,  22 
id.  327;  Van  Epps  v.  Ycun  Epps,  9  Paige,  237;  Case  v. 
CarroU,  35  N.  Y.  385 ;  Forbes  v.  Hcdsey,  26  id.  153  ;  WMp- 
dale  V.  Cookson,  1  Ves.  Sr.  8 ;  Cumherlamd  (7.  Cb.  v.  5^2^- 
Tnauy  30  Barb.  569;  16  Md.  456 ;  Corkier  v.  Ring,  11  Barb. 
356.) 

Ferdinand  R.  Minralh  for  respondents  Siegman.  Ordina- 
rily a  purchase  by  an  executor,  directly  or  indirectly,  of  any 
part  of  an  estate  held  by  him  as  such,  whether  at  public  auc- 
tion or  private  sale,  is  voidable  at  the  option  of  the  beneficiaries 
under  the  will,  and  these  rules  can  be  enforced  without  regard 
to  the  question  of  good  faith  or  adequacy  of  price,  and  whether 
the  trustee  has  or  has  not  a  personal  interest  in  the  same 
property.  {Michoud  v.  Oirod,  4  How.  [U.  8.]  603  ;  Davoite 
y.  Fanning,  2  Johns.  Ch.  251 ;  Gardiner  v.  Ogden,  22  N.  Y. 
827;  Conger  v.  Ring,  11  Barb.  356;  Ftdton  v.  Whitney,  66 
N.  Y.  548 ;  1  Greenlf .  Cruise  on  Real  Property,  447 ;  Tiffany 
and  Bullard  on  Trusts  and  Trustees,  483 ;  4  Kent's  Com.  438.) 
Nor  is  the  mere  formal  leave  to  buy  usually  granted  to  the 
parties  in  a  foreclosure  or  partition  decree  of  sale  sufficient  to 
legalize  such  purchase  by  an  executor  or  trustee,  as  said  con- 
sent is  granted  merely  to  obviate  the  technical  rule  that  parties 
to  the  action  cannot  buy,  and  is  not  intended  to  determine 
equities  between  the  parties  to  the  action  or  between  such 
parties  and  others.  {Fidton  v.  Whitney,  66  N.  Y.  556  ;  Tor- 
rey  v.  Bk.  of  Orleams,  9  Paige,  661 ;  Corner  v.  Rvng^  11 
Barb.  356.)    Any  court  having  jurisdiction  of  both  trustees 
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and  cestui  que  trustent  and  having  jarisdiction  of  the  subject- 
matter  may,  in  a  proper  ease,  and  after  the  hearing  of  such 
cestui  que  trustent  or  beneficiaries,  aathorize  such  trustees,  to 
buy  individually  at  a  sale  of  such  trust  property,  and  such 
leave  of  a  court  will  effectually  bar  any  rights  of  said  bene- 
ficiaries to  question  or  attack  such  purchase.  {De  GcUers  v. 
Chaumoni^  8  Paige,  178  ;  GhUatin  v.  Cunningham^  8  Cow. 
361 ;  CampbdL  v.  Walker,  5  Ves.  Jr.  678  ;  Miclumd  v.  Oirod, 
4  How.  [U.  S.]  503;  Potter's  Willard's  Eq.  Jur.  607;  Lewin 
on  Law  of  Trusts  [7th  ed.],  443;  Godefroy  on  Trusts,  184; 
FvUm  V.  Whiiffhey,  66  N.  T.  666;  11  Barb.  366  ;  33  id.  5^93; 
69  id.  13 ;  21  id.  301 ;  6  K  Y.  262;  22  id.  349 ;  27  id.  665 ; 
44  id.  241.) 

Samson  Zaohmmi,  for  respondents.  The  court  had  power  to 
authorize  the  trustees  to  bid  at  the  sale  in  partition.  {Davaue 
V.  Fanning,  2  Johns.  Oh.  252;  FuUon  v.  Whitney,  m  N. 
T.  648 ;  Van  Ejpps  v.  Ywn  Epps,  9  Paige,  237.)  An  excep- 
tion exists  where  the  trustees  have  a  personal  interest  in  the 
property,  which  would  otherwise  be  seriously  prejudiced  or 
where,  in  the  opinion  of  the  court,  it  would  be  to  the  advan- 
tage of  the  ceetui  que  trust  to  grant  such  leave.  {Campbell  v. 
Walkery  6  Ves.  678 ;  Fwrmer  v.  Dean,  32  Beav.  327 ;  Gallatin 
V.  Cunningham,  8  Cow.  380 ;  De  Carters  v.  Chaum>ont^  5 
Paige,  178;  FuUan  v.  Whitney,  66  K  Y.  648;  Bergen  v. 
Be7i7iett,  1  Gainers  Cas.  in  Error,  20 ;  Colgate  v.  Cdgaie,  23 
If.  J.  Eq.  372;  Fauoett  v.  FauceU,  1  Bush  [Ky.],  511;  Mc- 
Carty  v.  Press  Co.,  6  La.  16 ;  Willis  on  Trusts  [1827],  164 ; 
Underbill  on  Trusts,  228,  art.  53,  234;  Lewin  on  Trusts 
[7th  ed.],  443 ;  Hill  on  Trusts  [4th  Am.  ed.],  169 ;  Perry  on 
Trusts  [3d  ed.],  §  196 ;  Sugd.  on  Vend.  694  [8th  Am.  ed.  419]  ; 
Dart  on  Vend.  [6th  ed.]  44;  Willard's  Eq.  Jur.  607;  White 
and  Tudor's  Lead.  Cas.  212;  Tuttle's  Farm  Titles,  East  Side, 
217.)  All  parties  to  the  suit,  infant  or  adult,  and  all  unborn 
children  are  bound  by  the  orders,  judgment  and  decree  in  the 
suit.  All  were  represented,  and  no  step  was  taken  without 
notice  to  every  party.  (Code  of  Civ.  Pro.,  §§  1567, 1577.)  The 
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decree  constitutes  an  adjudication,  which  is  final  and  binding 
upon  all  the  parties.  {Clemens  v.  Clemens^  37  N.  Y.  73 ; 
Blahdy  v.  Colder^  16  id.  617;  Br&oooH  v.  Brevoarty  70  id. 
136.) 

Eabl,  J.  Prior  to  March  15,  1880,  Abraham  Scholle,  to- 
gether with  the  plaintiff,  William  Scholle,  and  the  defendant, 
Jacob  Scholle,  were  seized  of  certain  real  estate  in  the  city  of 
New  York  as  equal  tenants  in  common.  Abraham  Scholle 
died  in  March,  1880,  leaving  a  will  whereby  he  appointed  his 
brothers,  Jacob  and  William  Scholle,  his  widow,  Babetta,  Julius 
Ephrmann  and  Simon  Davidson  executors  and  trustees,  all  of 
whom  but  William  Scholle  qualified  as  such.  Davidson  was 
subsequently  discharged  by  order  of  the  Surrogate's  Court  and 
the  other  three  acted  as  sole  ti-ustees  and  executors  of  the  will. 
The  will  was  also  admitted  to  probate  in  California,  and  there 
William  Scholle  qualified  as  executor.  By  the  pi-ovisions  of  the 
will  the  testator  gave  his  executors  power  to  sell  his  real  estate, 
and  he  directed  them  to  sell  the  same  and  invest  the  proceeds 
as  directed  and  pay  the  income  thereof  to  his  children  during 
their  lives,  and  at  their  deaths  the  share  of  each  parent  was  to 
go  to  his  or  her  children  per  stirpes.  The  testator  left  two 
sons  and  two  daughters,  the  daughters  having  infant  children 
living,  all  of  whom  were  made  defendants  in  this  action,  and 
the  infants  were  represented  therein  by  a  guardian  ad  litem 
duly  appointed.  The  action  was  brought  by  William  Scholle 
for  the  partition  of  all  the  real  estate  held  in  common  by  him, 
Jacob  and  the  testator.  The  action  was  referred  to  a  referee 
who  reported  that  a  large  portion  of  the  property  was  incapable 
of  partition  and  would  have  to  be  sold ;  and  a  judgment  in 
accordance  with  his  report  was  entered.  Thereupon  plaintiff 
and  the  defendant,  Jacob  Scholle,  pi'csented  to  the  court  their 
petition  setting  forth  their  individual  interests  in  the  property, 
and  various  other  facts,  and  asking  for  leave  to  buy  at  the  sale. 
The  petition  came  on  for  a  hearing  before  the  court  on  notice 
to  all  parties,  including  the  guardian  ad  litem  for  the  infants 
and  all  the  other  beneficiaries  under  the  will,  and  the  matter 
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was  referred  to  a  referee  to  take  testimony  and  report  to  the 
court  together  with  his  opinion  whether  Jacob  and  William 
Scholle  ooald  with  safety  be  permitted  to  purchase.  The 
referee  after  hearing  the  testimony,  and  full  notice  to  all  parties, 
reported  that  Jacob  and  William  Scholle  should  be  permitted 
to  purchase,  provided  their  bids  were  made  subject  to  confirma- 
tion by  the  court,  both  as  to  their  adequacy  and  fairness,  and 
his  report  was  subsequently  confirmed  by  the  court  on  notice 
to  all  parties.  The  property  was  subsequently  exposed  for  sale 
by  the  referee  appointed  for  that  purpose,  and  Jacob  and 
William  Scholle  were  the  highest  bidders  for  property  amount- 
ing in  value  to  about  $200,000.  In  pursuance  of  the  directions 
contained  in  the  interlocutory  judgment,  the  same  referee  sum- 
moned all  the  parties  before  him,  and  took  evidence  as  to  the 
adequacy  of  the  bids  and  prices  paid,  and  after  hearing  all  the  par- 
ties found  that  they  were  adequate,  and  so  reported  to  the  court, 
and  his  report  was  confirmed.  Subsequently  William  and 
Jacob  Scholle  made  a  petition  to  the  court  to  be  relieved  from 
their  purchase  on  the  ground  that  they  could  not  obtain  a  good 
title  because  they  were  trustees  named  in  the  will,  and  at  the 
same  time  the  referee  appointed  under  the  interlocutory  judg- 
ment to  sell  the  property  made  a  motion  to  compel  them  to 
complete  their  purchase.  Both  motions  came  on  before  the 
court  at  the  same  time  on  due  notice  to  all  parties  interested  in 
the  property,  including  all  the  beneficiaries,  and  the  court  made 
an  order  directing  William  and  Jacob  Scholle  to  complete  their 
purchase  and  denied  their  application  to  be  relieved  therefrom ; 
and  they  appealed  from  that  order  to  the  General  Term  and 
from  affirmance  there  to  this  court. 

The  general  rule  is  not  disputed  that  the  purchase  by  a 
trustee  directly  or  indirectly  of  any  part  of  a  trust  estate  which 
he  is  empowered  to  sell,  as  trustee,  whether  at  public  auction 
or  private  sale,  is  voidable  at  the  election  of  the  beneficiaries  of 
the  trust ;  and  this  rule  will  be  enforced  without  regard  to  the 
question  of  good  faith  or  adequacy  of  price,  and  whether  the 
trustee  has  or  has  not  a  personal  interest  in  the  same  property. 
Nor  is  it  sufiicient  to  enable  a  trustee  to  make  such  a  purchase 
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that  tlio  formal  leave  to  buy,  which  is  usually  granted  to  the 
parties  in  a  foreclosure  or  partition  sale,  has  been  inserted  in 
the  judgment.  Such  a  provision  is  inserted  merely  to  obviate 
the  technical  rule  that  partiiBS  to  the  action  cannot  buy,  and  is 
not  intended  to  determine  equities  between  the  parties  to  the 
action,  or  between  snch  parties  and  others.  {Ftdtan  v.  WAit- 
ney^  Q^  N.  T.  548;  Torrey  v.  Bank  of  OrleanSy  9  Paige, 
649  ;  Conger  v.  Ring^  11  Barb.  356.)  But  where  the  trustee 
has  an  interest  to  protect  by  bidding  at  the  sale  of  the  trust 
property,  and  he  makes  special  application  to  the  court  for 
permission  to  bid,  which,  upon  the  hearing  of  all  the  parties 
interested,  is  granted  by  the  court,  then  he  can  make  a  purchase 
which  is  valid  and  binding  upon  all  the  parties  interested,  and 
under  which  he  can  obtain  a  perfect  title.  {De  Caters  v. 
Chavmont^  3  Paige,  178 ;  Gallc^an  v.  Vuiynmgham^  8  Cow. 
361 ;  Davoue  v.  Fa/nnmg^  2  Johns.  Oh.  251 ;  Bergen  v.  Bennett^ 
i  Caine's  Cas.  1,  20 ;  Chopin  v.  Weect,  1  Qarke's  Ch.  464,  469 ; 
Colgate's  Ed/r  v.  Golga^,  23  If.  J.  Eq.  372 ;  Froneberger  v. 
Leiois,  79  K  C.  426;  FauceU  v.  FauceU,  1  Bush,  511;  Mi- 
chouA  V.  Oirod^  4  How.  [U.  S.]  503  ;  Campbell  v.  Walker^  5 
Ves.  Jr.  678;  Farmer  v.  Dean^  32  Beav.  327;  Potter's  Wil- 
lard's  Eq.  Jur.  607;  Lewin  on  Trusts  [7th  ed.],  443;  Grode- 
f  roy  on  Trusts,  184.)  Here,  upon  notice  to  all  the  beneficiaries, 
an  order  was  made  allowing  these  appellants  to  bid.  After 
they  had  made  their  bids  and  signed  the  terms  of  sale,  a  fur- 
ther hearing  was  had  upon  notice  to  all  the  parties  as  to  the 
fairness  of  the  sales  and  the  adequacy  of  the  prices,  and  the 
sales  were  approved  and  confirmed  by  the  court.  Under  such 
circumstances  there  can  be  no  doubt  that  these  appellants  would 
get  a  good  and  perfect  title  to  the  lands  purchased  by  them,  and 
their  title  would  be  good,  not  only  as  against  all  the  living  par- 
ties to  the  suit,  but  as  against  unborn  grandchildren,  if  any  such 
should  hereafter  come  into  being.  (Code  of  Civ.  Pro., 
§§  1557,  1577.) 

The  orders  appealed  from  should,  therefore,  be  affirmed,  with 
costs. 

All  concur. 

Orders  affirmed. 


1886.]  Okbida  County  Bk.  v.  Bokket  et  al.  173 


Statement  of  case. 


The  OwEroA  County  Bahk,  Respondent,  v.  Amos  Bonnky  et  jiss  sia 

al.,  Appellants. 

Where  an  action  was  commenced  in  a  State  court  upon  a  joint  contract  bj 
service  upon  one  of  the  joint  contractors,  and  was  upon  his  motion  re- 
moved into  the  U.  S.  Circuit  Court,  and  a  second  action  was  commenced 
in  a  State  court  upon  the  same  contract,  by  service  upon  another  of  the 
joint  contractors, — HM^  that  the  pendency  of  the  former  action  was  not 
a  good  ground  for  setting  aside  the  summons  in  the  second  action. 

Jl  aeenu  that  a  former  action  in  a  court  of  the  United  States  or  of  another 
State  is  no  stay  or  bar  to  a  suit  upon  the  same  cause  of  action  in  this 
State;  wliile  a  recovery  in  one  may  be  pleaded  to  the  further  contin- 
uance of  the  other,  until  this  is  obtained  both  may  proceed  to  judgment 
and  execution,  when  a  satisfaction  of  one  will  require  a  discharge  of  the 
other. 

(Argued  I>ecembeT  8,  1885 ;  decided  January  19,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Coart,  in  the  foarth  jadicial  department,  made  September  15, 
1885,  which  reversed  an  order  of  Special  Term  Which  vacated 
and  set  aside  the  service  of  summons  herein  on  defendant 
Otis  and  dismissed  the  action. 

.This  action  was  upon  two  drafts  drawn  upon  and  accepted 
bj  defendants'  firm  and  discounted  by  plaintiff.  The  summons 
was  served  upon  defendant  Otis,  who  moved  to  set  aside  the 
service  of  the  summons  upon  the  ground  that  an  action  had 
previously  been  commenced  on  the  same  causes  of  action  by 
service  of  summons  oti  defendant  Arthur  S.  Herenden,  upon 
whose  motion  it  was  removed  into  the  United  States  Circuit 
Court,  where  it  is  still  pending. 

James  S.  Sherman  for  appellants.  When  the  liability  is 
joint  all  claim  is  merged  in  the  jndgment,  whether  one  or  all 
the  defendants  are  served,  and  judgment  against  one  is  a  bar 
as  to  alL  {Benson  v.  Paine^  9  Abb.  28  ;  Robertson  v.  Smithy 
10  Johns.  459 ;  Mason  v.  Eldridge,  6  Wall.  231.)  No  action 
against  a  defendant  not  originally  served  can  be  brought  imtil 
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judgment  has  been  entered  and  execution  returned  unsatisfied 
out  of  joint  property.  (Code  of  Civ.  Pro.,  §§  1932-7,  1946.) 
Where  the  liability  is  joint  only  and  the  action  is  brought 
against  all,  but  only  oile  is  served,  the  claim  is  merged  in  the 
judgment,  and  the  judgment  is  a  bar  to  an  action  against  the 
other  defendants.  {Benson  v.  Paine^  9  Abb.  208  ;  Si/reatjidd 
V.  EMiday,  9  Durnf!  &  East,  372.)  Wliere  it  is  brought 
against  all,  the  action  can  be  prosecuted  to  judgment,  if  one 
only  is  served.  The  Code  of  Procedure  provides  how  this 
judgment  can  be  enforced  out  of  individual  property  where 
joint  property  fails.  (Code  of  Pro.,  §§  1932-7.)  The  filing 
of  the  petition  for  removal,  and  the  giving  of  the  bond,  brings 
to  an  end  the  jurisdiction  of  the  State  court,  and  all  future 
proceedings  therein  are  coram  nonjudice  and  void.  {Stephens 
V.  P.  Ins.  Co.y  41  N.  Y,  149 ;  VwndervooH  v.  PalmeVy  4 
Due/,  677.) 

Nicholas  E,  Kernan  for  respondent.  The  pendency  of  a 
similar  action  in  the  United  States  court  is  never  a  bar  to  an 
action  in  the  State  court.  To  this  position  there  is  no  answer. 
{Brovme  v.  Joy^  9  Johns.  221 ;  WaZsh  v.  Durkin,  12  id.  99  ; 
Burrows  v.  Miller y  5  How.  51;  Cook  v.  Zitchjleld,  5  Sandf. 
Sup.  Ct.  330.)  The  Code  provisions  are  cumulative  and  do 
not  prevent  the  maintenance  of  a  new  and  separate  action.  {Lane 
V.  Salter^  51  N.  Y.  1 ;  Morey  v.  Tracy j  92  id.  581;  TicTcnor 
V.  Kennedy,  4  Abb.  Pr.  [N.  S.]  417 ;  Mason  v.  Eldred,  6 
Wall.  239 ;  Oakley  v.  AspinwaUy  4  Comst.  512 ;  Code, 
§§  1932-1937.)  Since  the  process  herein  is  the  same  in  form 
as  in  the  first  action  there  is  no  reason  why  this  action  should 
not  be  deemed  a  continuance  of  the  suit  in  the  St^te  court 
against  the  other  defendant,  Otis.  (  Wormser  v.  Dalhaniy  57 
How.  Pr.  286;  N.  J,  Zmc  Go,  v.  DaUman,  7  Rep.  740;  Oirardy 
V.  Moore,  4  Am.  L.  Rep.  [N.  S.]  387;  22  Int.  Rev.  Rec.  394.) 

Danforth,  J.  The  question  upon  this  record,  stated  most 
favorably  to  the  appellant,  is  whether  the  pendency  of  an 
action  upon  contract  in  the  United  States  Circuit  Court  is 
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good  ground  for  setting  aside  the  service  of  a  summons  issued 
in  a  court  of  this  State  to  enforce  the  same  cause  of  action. 
As  to  it  the  courts  below  have  differed.  We  agree  with  the 
General  Term.  At  common  law  the  pendency  of  another 
suit  for  the  same  cause  could,  at  most,  only  be  pleaded  in 
abatement;  but  where  the  former  action  is  in  a  court  of  the 
United  States,  or  a  sister  State,  it  is  no  stay  or  bar  to  a  suit  in 
the  courts  of  this  State.  A  recovery  in  one  might  be  pleaded 
to  the  further  continuance  of  the  other,  but  until  that  was  ob- 
tained each  might  proceed  to  judgment  and  execution,  when 
a  satisfaction  of  either  would  require  a  discharge  of  both 
(  Walsh  <&  OaUagher  v.  Durhin^  12  Johns.  99 ;  Mitchell  v. 
Bunchy  2  Paige,  606,  620),  and  the  rule  is  the  same  since  the 
Code.  {BuTvowB  v.  Miller^  5  How.  Pr.  61 ;  Cook  v.  Litchfiddj 
5  Sandf.  830.) 

That  the  first  action  was  commenced  in  a  State  court  by  ser- 
vice upon  one  of  several  joint  contractors,  and  removed  by  him 
into  the  United  States  court,  and  the  second  action  afterward 
commenced  by  the  service  of  a  summons  upon  a  different  de- 
fendant cannot  relieve  that  defendant.  The  plaintiff  is  entitled 
to  all  the  remedies  provided  by  law  for  the  collection  of  its 
debt,  and  need  not  be  satisfied  until  it  has  had  such  a  judgment 
as  will  bind  the  defendants  individually  as  well  as  jointly.  It 
might,  perhaps,  proceed  in  the  same  suit  against  the  other 
defendants  (U.  S.  Rev.  Stat.,  §  639,  2d  subd.),  in  the  State 
court,  or,  after  judgment  against  all  in  such  form  as  would 
bind  the  joint  property,  take  proceedings  to  charge  the  defend- 
ants not  personally  summoned.  It  was  not  bound  to  do  either, 
but  might,  as  in  this  instance,  commence  a  new  action.  {Lane 
V.  Salter,  51  N.  Y.  1 ;  Morey  v.  Traoey,  92  id.  581.) 

We  think  the  order  appealed  from  should  be  affirmed.' 

All  concur. 

Order  affirmed. 
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I7e    lant 
578 

Tlie  Code  of  Civil  Procedare  (§§  870,  876)  authorizes  the  granting  of  an 
order,  before  an  action  lias  actually  commenced  In  a  court  of  record,  for 
the  examination  of  a  person  against  whom  such  an  action  Is  "abont  to  be 
brought,"  upon  the  application  of  the  person  who  Is  about  to  bring  the 
action. 

Tlie  granting  of  such  an  order  Is  within  the  discretion  of  the  court,  and  U 
$eems  the  cases  are  rare  where  justice  will  be  promoted  by  granting  It. 

(Argued  December  8, 1885  ;  decided  January  19,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  the  first  Monday 
of  May,  1885,  which  modified,  and  affirmed  as  modified  an 
order  of  Special  Term  adjudging  the  appellant  guilty  of  con- 
tempt in  disobeying  an  order  requiring  him  to  appear  before  a 
referee  named  to  be  examined  and  make  a  deposition  as  an 
expected  party  to  an  action  about  to  be  commenced  in  the 
Supreme  Oourt.  The  appellant  appeared  before  the  referee, 
but  refused  to  be  examined. 

M.  J.  Soanlcm  iov  appellant.  The  order  is  appealable. 
{BrinMey  v.  BrinJdey,  47  N.  Y.  40  ;  Ludlow  v.  Knox^  4  Abb. 
Ct.  App.  Dec.  326;  People  v.  Dvyyer,  90  N.  Y.  402.)  In 
order  to  render  a  party  liable  for  contempt  in  disobeying  an 
order  of  the  court  or  of  a  judge,  it  must  appear  that  it  was  a 
lawful  mandate.  (Code  of  Civ.  Pro.,  §  14 ;  People  v.  BiUy^ 
25  Hun,  687 ;  O'Gara  v.  Kearney,  77  N.  Y.  423;  PeopU  v. 
Edson,  52  Sup.  Ct.  53;  In  re  Fish,  7  Civ.  Pro.  [Brown]  169.) 
Before  a  party  can  be  imprisoned  for  contempt,  a  reasonably 
clear  case  upon  the  law  and  the  facts  should  be  made,  and  there 
should  be  an  adjudication  that  the  alleged  misconduct  defeated, 
impaired,  impeded  or  prejudiced  a  right  or  remedy  of  a  party 
to  a  civil  action.     {Fisoh&r  v.   Raab,  81   N.  Y.   236.)     The 
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right  of  a  party  to  the  exainiaatiou  of  his  adversary  is  strictly 
statutory.  The  court  has  no  inherent  or  common-law  power 
to  order  the  examination.  The  statute  points  out  how  the  ex- 
amination is  to  be  |)rocured,  and  that  mode  must  be  followed. 
{Hershon  v.  K^iickerhacker  L.  L  Co.,  77  N.  T.  278.)  The 
order  for  examination  was  void  because  no  action  had  been 
commenced.  (Code,  §  870 ;  Paulmier  v.  Sweeney,  56  How.  1 ; 
5  Abb.  N.  C.  151 ;  De  Leoa  v.  Be  Lima,  m  How.  287  ;  Mat- 
ter of  Paulmier,  5  Abb.  K  C.  151 ;  3  K  S.,  chap.  7,  title  3, 
art.  1,  §  1 ;  Code  of  Pro.,  §  390.)  The  appearance  .of  au 
attorney  on  the  application  for  the  order  for  examination  was 
not  sufficient  to  give  the  court  jurisdiction.  {Oouck  v.  Malr 
hane,  63  How.  79 ;  Brandon  Mfg,  Co,  v.  PeUingOl,  3  Abb. 
N.  C.  162.) 

G.  Zabrzekie  for  respondent.  The  justice  who  granted  the 
order  for  appellant's  examination  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  person  of  the  appellant,  and  the  order 
was  in  all  respects  regular  and  cannot  be  questioned  by  the  ap 
pellant  in  proceedings  to  punish  him  for  contempt  in  disobey- 
ing it.  {Runt  V.  Hunt,  72  N.  Y.  217  ;  Fisher  v.  Hepburn, 
98  id.  41 ;  Clapj}  v.  Graves,  26  id.  418 ;  Frie  Ry.  Co.  v. 
Ramsey,  45  id.  637 ;  Iliggins  v.  RockweU,  2  Duer,  650 ;  CooUy 
V.  Lawrence,  5  id.  605  ;  Code  of  Civ.  Pro.,  §  424.)  There  is  no 
force  in  the  objection  that  under  the  Code  you  can  examine 
only  *'  a  person  who  expects  to  be  a  party  to  an  iction  about  to 
be  brought,"  and  not  a  person  whom  you  expect  to  make  a 
party.  (Code,  §  872,  subds.  1,  6,  §§  873,  875,  881 ;  Code  of 
Civ.  Pro.,  §  877.) 

And&ews,  J.  The  question  on  this  appeal  depends  upon 
the  construction  of  section  870  of  the  Code,  which  is  as  fol- 
lows: "  The  deposition  of  a  party  to  an  action  pending  in  a 
court  of  record,  or  of  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  brought  in  such  a  court,  etc.,  may  be 
taken  at  his  own  instance  or  at  the  instance  of  an  adverse 
party,  or  of  a  co-plaintiff  or  co-defendant,  at  any  time 
SicKELS  — Vol.  LVI.  23 
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before  the  trial,  as  prescribed  in  this  section."  The  ques- 
tion presented  is  whether  this  section  authorizes  an  order 
for  the  examination  of  a  person  against  whom  an  action 
is  about  to  be  brought,  upon  the  application  of  the  person 
who  is  about  to  bring  such  action,  but  before  it  has  been 
actually  commenced.  The  section  is  obscure,  and  its  interpre- 
tation is  bj  no  means  clear.  The  deposition  to  be  taken  is  of 
the  person  "  who  expects  to  be  a  party."  A  person  who  con- 
templates bringing  an  action  expects  to  be  a  party  theroto,  and 
it  seems  to  be  clear  that  under  the  section  he  can  procure  his 
own  testimony  to  be  perpetuated.  The  person  against  whom 
the  action  is  to  be  brought,  may  expect  to  be  sued.  A  suit 
may  have  been  threatened,  or  he  may  know  that  a  cause  of 
action  has  accrued  against  him,  or  that  a  liability  is  claimed, 
likely  to  result  -in  litigation.  Is  the  remedy  given  by  this 
section  available  to  either  of  the  persons  so  situated,  and  may 
an  oi*der  be  granted  before  suit  brought,  upon  the  application 
of  either,  for  the  examination  of  his  adversary  ?  Considering 
this  section  alone,  the  most  natural  meaning  would  seem  to  be 
that  a  person  who  expects  to  become,  or  to  be  made  a  party  to 
an  action,  may  on  his  own  application  have  his  deposition  taken 
in  anticipation  of  the  actual  commencement  of  the  suit,  and 
that  the  words  '*  or  at  the  inscancc  of  an  adverse  party,"  only 
apply  when  the  person  seeking  the  examination  of  his  adver- 
sary, is  a  i)arty  to  a  pending  action.  The  change  of  phrase- 
ology by  the  substitution  of  the  word  party  in  the  second 
clause,  for  tJie  word  person  in  the  first  clause,  gives  some  force 
to  this  construction.  Bat  section  876  seems  to  render  it  clear 
that  a  proceeding  under  section  870  may  be  instituted  by  an 
adverse  party  against  the  other,  although  no  suit  has  been 
commenced,  but  is  only  contemplated.  That  section  provides 
that  certain  specified  sections  for  the  punishment  of  contuma- 
cious witnesses,  shall  apply  '*  to  the  examination  of  a  party,  or 
a  person  expected  to  be  an  adverse  party."  It  would  be  ab- 
surd to  provide  for  the  punishment  of  a  person  who  sought  to 
perpetuate  his  own  testimony.  The  section  plainly  was  in- 
tended to  provide  for  the  case  of  a  contumacious  witness,  ex- 
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pected  to  be  made  a  party  to  an  action,  whose  examination 
was  sought  by  his  adversary.  On  the  whole  we  are  of  opin- 
ion that  the  order  issued  in  this  case,  on  the  application  of  the 
bank,  for  the  examination  of  Sheehan,  against  whom  the  bank 
was  about  to  commence  an  action,  was  authorized  and  that  iie 
was  in  contempt  for  disobeying  it.  The  bank  might  have 
commenced  its  action,  and  then  have  procured  an  order  for  the 
examination  of  the  defendant.  The  granting  of  an  order  in 
such  a  case  as  this,  before  suit  brought,  upon  the  application 
of  the  proposed  plaintiff,  is  within  the  discretion  of  the  court, 
but  it  can  rarely  happen  that  justice  will  be  promoted  by 
granting  an  order  on  the  application  of  a  proposed  plaintiff*, 
before  the  commencement  of  an  action,  and  the  practice,  unless 
carefully  guarded,  may  lead  to  great  abuses. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


Andrew  H.  Hammond,  Respondent,  v.  James  Mobgan,  Ap- 
pellant. 

It  seetns  that  a  j  udgmenc  for  plaintifE  in  replevin  may  be  entered  although 
the  jury  haa  not  assessed  any  damages  or  found  the  value  of  the  property; 
the  judgment,  however,  can  only  be  enforced  by  execution,  not  by  pun- 
ishment for  contempt.     (Code  of  Civ.  Pro.,  g§  1780,  1781.) 

It  seems  that  the  proper  mode  of  trial  of  an  action  in  equity  is  before  the 
court  without  a  jury,  unless  at  the  instance  of  the  court  or  a  party, 
some  one  or  all  of  the  Issues  are  ordered  to  be  tried  before  a  jury,  and 
for  that  purpose  the  questions  by  the  jury  should  be  distinctly  framed. 

If  the  facts  so  determined  with  those  admitted  by  the  pleadings  cover  the 
whole  case,  motion  may  at  once  be  made  for  judgment  upon  which  both 
parties  have  a  right  to  be  heard.  The  court  may  order  judgment  upon 
the  case  as  so  made,  or  it  may  set  aside  the  findings  of  the  jury,  or  use 
some  of  them,  and  it  may  allow  either  party  to  give  further  evidence. 

If  motion  for  judgment  be  not  at  once  made,  it  must  be  brought  on  upon 
motion. 

If  the  findings  and  admissions  do  not  cover  the  whole  case,  the  action 
must  be  regularly  brought  to  a  hearing  before  the  court,  which  may 
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adopt  or  reject  the  findings  of  the  jarj,  and  receive  proof  of  other  facta, 
and  in  such  case  the  court  must  make  findings  of  fact  and  law.  (Code 
of  Civ.  Pro.,  §§  968-972,  1225.) 

PlaintiflTs  complaint  alleged  in  substance  that  he  delivered  to  defendant,  to 
be  held  by  him  in  trust  for  plaintiff,  an  assignment  of  certain  letters- 
patent,  etc.,  executed  to  plaintiff  by  defendant  and  others,  also  a  release 
from  certain  obligations  and  contracts,  which  papers  defendant  refused, 
to  deliver  upon  demand.  Judgment  was  prayed  directing  defendant  to 
return  the  papers  and  for  damages  because  of  the  detention.  The  action 
was  put  by  the  plaintiff  upon  the  Special  Term  calendar,  but  was 
stricken  therefrom  on  motion  of  defendant  on  the  ground  that  it  was  an 
action  at  law.  It  was  then  noticed  by  plaintiff  for  trial  and  was  tried  at  a 
jury  term.  The  jury  rendered  a  verdict  finding  the  title  of  the  property  in 
the  plaintiff  and  that  he  should  have  the  return  thereof .  Plaintiff  there- 
after on  application  ex  parte  to  the  judge  who  presided  at  the  trial,  ob- 
tained an  order  directing  judgment  ordering  defendant  forthwith  to  de- 
liver to  plaintiff  the  instruments  so  detained,  and  thereupon  judgment 
was  entered  as  directed.  On  motion  to  set  aside  the  order  and  judgmentf 
Jidd,  that  considering  the  action,  either  as  one  in  replevin  or  as  an 
equitable  one,  the  order  and  judgment  were  irregular  and  unauthorized; 
that  defendant  did  not  have  a  remedy  by  appeal  from  the  judgment,  his 
ouly  remedy  was  by  motion. 

It  seems  that  where  from  the  nature  of  the  case  or  of  property  unlawfully 
detained,  an  action  in  trover  or  replevin  will  not  give  a  proper  or  sufficient 
relief  an  equitable  action  may  be  instituted  for  the  specific  delivery  of  the 
property,  judgment  in  which  may  be  enforced  by  punishment  for  con- 
tempt, but  in  such  case  the  facts  conferring  equity  jurisdiction  must  be 
alleged  and  proved. 

(Argued  December  8,  1885  ;  decided  January  19. 1886.) 

Appeal  from  order  of  the  Greueral  Term  of  the  Superior 
Court  of  the  cit}^  of  New  York,  made  May  15,  1885,  which 
affirmed  an  order  of  Special  Term,  to  set  aside  a  judgment 
hereia  in  favor  of  plaintiff  and  the  order  upon  which  it  was 
entered  as  irregular  and  unautliorized. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

A.  J.  Vanderpod  for  appellant.  An  action  at  law  is  still 
triable  by  a  jury  while  one  in  equity  is  triable  by  the  court. 
Damages  are  given  in  the  former,  specific  relief  in  the  latter. 
{Reubens  v.  Joil^  13  N.  T.  488.)     The  facts  to  entitle  a  party 
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to  specific  relief  mast,  auder  the  Code,  be  the  same  as  entitled 
him  to  specific  relief  formerly.  {Coles  v.  Reynolds^  18  N.  Y. 
74.)  The  answer  interposed  clearly  raised  an  issue  of  fact,  and 
whether  it  should  have  been  tried  by  the  court  or  jury  de- 
pended upon  the  nature  of  the  action.  (Code  of  Civ.  Pro., 
§§  968,  969.)  The  entry  of  the  order  of  judgment  and  decree 
in  a  common-law  action  was  irregular.  (  Wylie  v.  Speyer,  62 
How.  Pr.  107;  Code  of  Civ.  Pro.,  §  1237.)  The  verdict  of 
the  jury,  since  the  chattel  was  never  replevined,  should  have 
found  its  value  at  the  time  of  the  trial.  (Code  of  Civ.  Pro., 
§  1726.)  The  judgment  should  have  been  in  the  alternative 
and  awarded  to  plaintiff  the  sum  fixed  as  the  value  of  the  chat- 
tel to  be  paid  by  the  defendant  if  possession  thereof  was  not 
delivered  to  the  plaintiff.  (Code  of  Civ.  Pro.,  §  1730.)  If 
the  action  be  one  in  equity,  as  now  claimed  by  the  plaintiff,  in 
the  nature  of  specific  performance,  the  issues  raised  by  the 
pleadings  were  triable  by  the  court,  unless  a  reference  or  jury 
trial  was  directed.  (Code  of  Civ.  Pro.,  §§  969,  970,  971.) 
.\fter  the  issues  of  fact  directed  to  be  tried  by  a  jury  have 
been  distinctly  and  plainly  stated  for  trial  accordingly,  and  the 
jury  has  rendered  its  verdict,  judgment  may  be  taken  upon  the 
application  of  either  party.  (Code  of  Civ.  Pro.,  §  1225.)  The 
decision  of  the  court  should  have  been  filed  in  the  clerk's 
office  and  should  have  stated  separately  the  facts  found  and  the 
conclusions  of  law.  (Code  of  Civ.  Pro.,  §§  1010,  1022.)  The 
question  of  the  irregularity  of  the  judgment  was  properly 
raised  by  motion  to  set  it  aside.  {Schvltz  v.  Hoagland^  9 
Weekly  Dig.  319.)  By  appealing  from  the  judgment  only 
errors  committed  on  the  trial  could  have  been  raised.  (Code 
of  Civ.  Pro.,  §  9^9.)  A  motion  for  a  new  trial,  upon  the 
judge's  minutes,  is  made  upon  exceptions ;  or  because  the  ver- 
dict is  for  excessive  or  insuflicient  damages,  or  otherwise  oon- 
trary  to  the  evidence.     (Code  of  Civ.  Pro.,  §  999.) 

Marshall  P.  Stafford  for  respondent.  The  appeals  should 
be  dismissed.  The  orders  are  not  appealable.  {Harris  v. 
Brown,  93  N.  Y.  390  ;  Robhins  v.  Fej-ri^,  5  Hun,  286 ;  Noble 
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V.  PresGoU,  4  E.  D.  Smith,  140 ;  Fed  v.  EUioU,  16  How.  483  ; 
.V.  T.  Ice  Co.  V.  N.  W.  Ins.  Co.  23  N.  Y.  357;  Foote  v. 
Lathrqpy  41  id.  358;  SchaetUer  v.  Qardineer^  47  id.  406; 
MoLecm  v.  Stewart^  14  Hun,  472.)  The  canse  of  action 
stated  in  the  complaint  is  one  in  which  the  trial  court  had 
power  to  decree  specific  performance.  (Story's  Eq.  Jur.,  §§ 
703,  709 ;  Johnson  v.  Brooks,  93  N.  Y.  337 ;  Jackson  v. 
Butler,  2  Atk.  306.)  The  action  was  brought  in  equity  for 
specific  performance,  and  not  at  law,  in  replevin.  {Rodgers  v. 
Rodgers,  11  Barb.  395  ;  SpaZding  v.  Spalding,  3  How.  297 ; 
Dows  V.  Oreen,  id.  377.)  When  this  court  is  called  upon  to 
review  or  take  into  consideration  deliberate  and  formal  pro- 
ceedings had  at  special  and  trial  terms  of  the  court  below,  it 
requires  an  official  record  made  by  that  court  itself,  in  the  way 
prescribed  by  the  Code  and  rules  of  practice,  setting  forth  what 
its  proceedings  were,  what  it  did  and  decided,  and  what  was 
the  basis  sTnd  reason  for  its  acts.  Affidavits  of  attorneys  giving 
their  version  of  these  particulars  are  not  an  authorized  or  re- 
liable source  of  information  upon  such  matters  and  cannot  be 
considered.  {People  v.  Kelly,  94  N.  Y.  526  ;  Briggs  v.  Wal- 
dron,  83  id.  582 ;  Dow  v.  Darragh,  92  id,  537 ;  ScoU  v.  Mor- 
gan, 94  id.  508;  Laning  v.  N.  Y.  C.  R.R.  Co.,  49  id.  539; 
Grant  v.  Morse,  22  id.  324 ;  Union  Bk.  v.  Kupper,  63  id. 
618.)  The  fact  that  a  decree  for  specific  performance  was  en- 
tered raises  the  presumption  that  the  course  of  the  trial  was 
such  as  to  make  that  the  appropriate  judgment.  {Grant  v. 
Morse,  22  N.  Y.  325 ;  Appleby  v.  Erie  Co.  S.  Bk.,  62  id.  18; 
Briant  v.  Trimmer,  47  id.  96 ;  Standard  0.  Co.  v.  Triumph  I 
Co.,  64  id.  85  ;  Fisher  v.  Hepburn,  48  id.  55  ;  Lewis  v.  Jones, 
13  Abb.  427  ;  Tracy  v.  Altmeyer,  46  N.  Y.  598  ;  Cushrnan  v. 
Brundrett,  50  id.  296.)  The  Code  expressly  authorizes  the 
employment  of  a  jury  in  the  trial  of  an  equity  suit  either  upon 
the  application  of  a  party  or  on  its  own  motion.  (  Wright  v. 
Nostrand,  94  N.  Y.  41 ;  Carroll  v.  £>eim£l,  95  id.  255.)  The 
order  and  judgment  are  themselves  evidence  of  the  facts  re- 
cited in  them.  {Agricultural  I.  Co.  v.  Barnard,  96  N.  Y. 
532 ;  Wright  v.  Nostrand,  94  id.  31.)     When  the  case  finally 
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came  up  for  trial,  it  was  entirely  in  the  discretion  of  the  trial 
judge  to  decide  how  the  case  should  be  tried.  (Code  of  Civ. 
Pro.,  §  967.)  The  court  is  not  bourid  by  the  verdict  of  the 
jury  in  an  equity  suit.  It  may  adopt  the  verdict  in  whole  or 
in  part,  or  it  may  disregard  it  entirely,  find  the  facts  exactly 
the  opposite  of  what  the  jury  finds  them,  and  render  judgment 
accordingly.  {Learned  v.  TiUotaafi^  97  N.  T.  6  ;  Carroll  v. 
Deimely  95  id.  255.)  The  appellant  was  bound  to  state  the 
grounds  of  his  motion  and  he  must  stand  or  fall  by  those  he 
has  named.  (Rule  87 ;  Oumee  v.  Hoxie,  29  Barb.  547 ;  See- 
lover  V.  Forhea^  22  How.  477 ;  Dewea  v.  Oraham^  16  Abb. 
126 ;  McKeon  v.  See,  51  N.  T.  800 ;  Harder  v.  Harder,  26 
Barb.  409 ;  People  v,  Stevens,  1  How.  241 ;  Roche  v.  Ward,  7 
id.  416 ;  Craig  v.  Fam,ning,  6  id.  836  ;  LiUie  v.  Sherman,  39 
id.  288 ;  McLean  v.  Stewart,  14  Hun,  472 ;  Hotaling  v. 
Marsh,  14  Abb.  161.)  The  appellant  is  estopped  from  claim- 
ing that  a  decree  for  specific  performance  was  not  the  proper 
judgment  to  enter  as  the  result  of  the  trial.  {Jencks  v.  Smith, 
1  N.  Y.  92;  Manning  v.  Port  H.  L  Co,,  91  id.  666  ;  Wright 
V.  Cabot,  89  id.  570  ;  Thayer  v.  Marsh,  75  id.  342 ;  Salisbury 
V.  Howe,  87  id.  128;  Fitch  v.  RibsseU  48  id.  672 ;  Wilson  v. 
Roche,  58  id.  642 ;  Devy  v,  Sohasffer,  55  id.  446  ;  Forrest  v. 
Havens,  88  id.  46D ;  Bidwell  v.  Astor  M.  7.  Co.,  16  id.  263  ; 
Hazard  v.  Spears,  8  Keyes,  469.)  There  is  no  irregularity  in 
the  judgment  entered.  {Marble  v.  Lewis,  53  Barb.  437 ;  Code 
of  Civ.  Pro.,§  1228;  Clapp  v.  Hawley,  96  N.  Y.  014  ;  Dwigkt 
v.  Enos,  9  id.  470  ;  Kennedy  v.  Apgar,  93  id,  539 ;  IngersoU 
V.  Bostwick,  22  id.  425.)  The  order  for  judgment  is  not  re- 
viewable in  this  court.  {Clark  v.  Hall,  7  Paige,  382 ;  Smith 
V.  Rathbxm,  88  N.  Y.  666 ;  Van  Slyke  v.  Hyatt,  46  id.  262 ; 
Buck  V.  Remsen,  34  id.  385 ;  Whitney  v.  Townsend,  67  id. 
40  ;  Lawrence  v.  Farley,  73  id.  187 ;  Gushnan  v.  Brundrelt, 
50  id.  296 ;  H<yvoen  v.  MiUs,  53  id.  322.)  If  the  order  for 
judgment  were  reviewable,  it  could  be  reviewed  only  by  ap- 
peal from  the  judgment.  {Smith  v.  Rathbun,  88  N.  Y.  ^%h  ; 
Smith  V.  Wylie,  4  Rob.  641.) 
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Earl,  J.  The  plaintiff  in  his  complaint  alleges  that  on  the 
13th  day  of  May,  1882,  he  delivered  to  the  defendant  a  certain 
written  assignment  datfed  in  the  mouth  of  April  of  that  year, 
and  executed  by  the  defendant  and  Jane  Matthews  as  execu- 
tors of  Mason  J.  Matthews,  deceased,  whereby  they  conveyed 
to  him  all  the  interest  of  the  deceased  in  certain  letters-patent 
and  licenses  under  an  assignment  of  letters-patent,  and  also  all 
the  interest  in  any  claim  which  the  defendant  and  Jane  Mat- 
thews, either  by  themselves  or  as  executors,  or  jointlj^  with  the 
defendant  and  John  Nichol  had  or  might  have  against  the 
Mechanical  Orguenette  Company  of  New  York,  or  against 
any  other  parties  relating  to  or  growing  out  of  the  manufac- 
ture and  sale  of  mechanical  musical  instruments ;  that  the  as- 
signment was  delivered  to  the  defendant  in  tnist  to  be 
returned  to  the  plaintiff,  but  that  the  defendant  failed  and 
refused  to  return  the  same,  although  due  demand  therefor  was 
made;  and  further,  that  in  or  about  the  month  of  March,  1882, 
a  paper  in  the  nature  of  a  release  was  executed  by  the  firm  of 
Needham  &  Son  to  the  plaintiff  whereby  the  plaintiff  was 
wholly  released  from  certain  obligations,  dues  and  contracts  to 
and  with  the  firm,  of  which  release  the  defendant  obtained 
possession  and  still  retained  possession  without  right  thereto 
and  in  violation  of  plaintiff's  right  to  the  possession  thereof, 
although  demand  for  delivery  to  the  plaintiff  had  been  made 
of  defendant  and  refused ;  that  the  assignment  and  release 
were  of  great  value  to  the  plaintiff,  and  that  the  retention  thereof 
by  defendant  had  greatly  damaged  him.  And  judgment  was 
prayed  that  the  defendant  be  ordered  to  return  the  assignment 
and  release  and  deliver  them  to  the  plaintiff,  and  that  the 
plaintiff  have  such  damage  for  the  detention  thereof  as  a 
reference  for  that  purpose  might  show  that  the  plaintiff  had 
suffered,  besides  costs  of  the  action.  The  answer  denied  all 
the  allegations  of  the  complaint  except  that  the  papers  men 
tioned  therein  had  been  demanded  by  the  plaintiff.  The 
action  was  subsequently  by  the  plaintiff  put  upon  the  Special 
Term  calendar  for  trial,  and  was  stricken  therefrom  on  motion 
of  defendant's  attorney,  on  the  ground  that  it  was  at  law  and 
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not  triable  there.  The  plaintiff  then  noticed  the  action  for 
trial  at  a  jury  term  of  the  court  and  it  was  brought  to  trial, 
and  appears  to  have  been  tried  as  an  action  of  replevin.  The 
jury  rendered  "  a  verdict  for  the  plaintiff  and  found  the  title 
of  the  property  in  the  plaintiff  and  that  lie  should  have  the  re- 
turn thereof."  Four  days  after  the  rendition  of  the  verdict, 
the  plaintiff  applied  to  the  judge  who  presided  at  the  trial,  e,v 
parte,  without  any  notice  whatever  to  the  defendant,  and  ob- 
tained from  him  an  order  which  directed  that  the  i)laintiff 
have  judgment  against  the  defendant  ordering  him  to  deliver 
forthwith  to  the  plaintiff  the  two  instruments  mentioned  in 
the  complaint,  and  particularly  described  in  the  order,  and 
that  plaintiff  have  judgment  against  the  defendant  for  costs  to 
be  taxed,  and  that  he  have  execution  therefor.  Thereupon, 
on  the  same  day,  without  any  notice  to  the  defendant,  the 
plaintiff  entered  judgment  in  pursuance  of  that  order,  wherein 
it  was  adjudged  and  decreed  that  the  defendant  deliver  forth- 
with to  the  plaintiff  the  two  instruments  mentioned  in  the  com- 
plaint, and  that  the  plaintiff  have  judgment  against  the  defend- 
ant for  costs  of  the  action  which  had  been  adjusted  at  $210.92, 
and  that  he  have  execution  therefor.  A  motion  was  subse- 
quently made  by  the  defendant,  among  other  things,  to  strike 
the  costs  from  the  judgment,  before  the  same  judge  who  tried 
the  action,  and  he,  seeming  yet  to  treat  the  action  as  one  in 
replevin,  struck  the  costs  from  the  judgment  on  the  ground 
that  the  jury  had  not  found  any  value  to  the  property  nor 
any  damages  for  the  detention  thereof,  and  that,  therefore, 
there  was  no  basis  for  an  allowance  of  costs  under  subdivision 
2  of  section  3223  of  the  Code  of  Proceedure.  The  defendant 
subsequently  by  permission  of  the  court  made  a  motion  to  set 
aside  the  order  and  judgment  as  irregular  and  unauthorized, 
which  motion  was  denied  at  the  Special  Term.  He  then  ap- 
pealed to  the  General  Term  and  from  affirmance  there  to  this 
court. 

From  the  form  of  the  complaint  it  is  not  certain  whether 
the  action  is  at  law  to  recover  the  possession  of  the  written  in- 
struments mentioned  in  the  complaint  or  in  equity  to  compel 
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the  defendant  to  specifically  perform  by  delivering  the  instru- 
ments to  the  plaintiff.  It  does  not  seem  to  be  disputed  that  if 
the  action  was  one  in  replevin  the  judgment  is  irregular, 
because  it  is  not  such  as  is  prescribed  in  the  Code.  A  judg- 
ment in  replevin  should  award  the  property  to  the  plaintiflE, 
together  with  damages  for  its  detention,  and,  in  case  delivery 
of  the  property  cannot  be  made,  its  value  as  determined  by  the 
jury  in  lieu  thereof ;  and  the  judgment  must  be  enforced  by 
execution  and  not  by  punishment  for  contempt.  (Code,  §§  1730, 
1731.)  xV  judgment  in  replevin  may  undoubtedly  be  entered, 
although  the  jury  has  not  assessed  any  damages  or  found  the 
value  of  the  property.  In  that  case  the  judgment  would  sim- 
ply award  the  property  to  the  plaintiff,  to  be  enforced  by  exe- 
cution, and  if  the  return  of  the  property  could  not  be  thus 
obtained,  the  judgment  would  be  unavailing. 

But  hero  the  property  was  not  replevied,  and  it  is  not  now 
claimed  by  the  counsel  for  the  respondent  that  the  action  is  to 
be  treated  as  one  at  law  for  the  recovery  of  chattels. 

If,  on  the  other  hand,  this  is  to  be  treated  as  an  action  in 
equity  to  compel  specific  performance  on  the  part  of  the  de- 
fendant, as  now  claimed  on  behalf  of  the  plaintiff,  then  the 
judgment  was  yholly  unauthorized  and  the  practice  quite  ir- 
regular. In  that  event  the  case  was  properly  noticed  at  the 
Special  Term  and  should  there  have  been  tried  before  tlie  j  udge 
without  a  jury,  unless  at  his  instance  or  upon  the  motion  of 
one  of  the  parties  some  or  all  the '  issues  were  ordered  to  be 
tried  before  a  jury  ;  and  for  that  purpose  the  questions  to  be 
answered  by  them  should  have  been  distinctly  framed.  In  such 
case  the  issues  are  sent  to  a  jury  for  the  aid  and  information 
of  the  court.  If  the  questions  thus  submitted  to  and  answered 
by  the  jury,  together  with  facts  admitted  by  the  pleadings, 
cover  the  whole  case,  so  that  no  further  facts  need  be  proved 
for  the  information  of  the  court,  motion  may  at  once  be 
made  for  judgment.  Upon  such  motion  both  parties  have  a 
right  to  be  heard,  and  the  court  may  order  judgment  upon  the 
case  as  then  made,  or  it  may  set  aside  the  findings  of  the  jury, 
or  use  some  of  them,  and  it  may  allow   either  party  to  give 
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farther  evidence.  So  if  the  motion  for  judgment  be  not  ai 
once  made,  it  mnst  be  bronght  on  upon  motion  so  that  both 
parties  may  be  heard.  But  if  the  findings  of  the  jury  together 
with  the  facts  admitted  in  the  pleadings  do  not  cover  the  whole 
case,  and  other  issues  remain  to  be  tried,  or  other  facts  requisite 
for  equitable  relief  remain  to  be  proved,  then  the  case  must 
be  regularly  brought  to  a  hearing  before  the  court,  when  it 
may  or  may  not  adopt  the  findings  of  the  jury,  and  other  facts 
may  be  proved,  and  in  such  case  the  court  must  make  findings 
of  fact  and  law  to  which  exceptions  may  be  taken  by  either 
party  desiring  to  appeal.  Such  is  the  general  scheme  of  prac- 
tice prescribed  by  the  Code,  and  in  this  case  there  was  no  sem- 
blance of  compliance  with  it.  (Code,  §§  968,  969,  971,  972, 
1225.) 

Here  there  was  no  order  sending  issues  for  trial  to  the  jury, 
and  no  questions  or  issues  were  framed ;  no  proof  was  subse- 
quently taken  before  the  court,  and  no  notice  was  given  to  de- 
fendants' attorney  of  the  application  for  the  order  and  judgment. 

But  if  we  assume  that  the  verdict  of  the  jury  may  standi,  as 
no  objection  was  made  to  the  mode  of  trial  or  to  the  verdict, 
then  what  did  it  determine  ?  Simply  that  the  plaintiff  owned 
the  instruments  and  that  the  defendants  wrongfully  detained 
them.  These  findings,  so  far  as  they  went,  were  ample  for  an 
action  of  replevin,  but  were  they,  without  more,  sufficient  for 
the  equitable  relief  awarded?  The  ordinary  remedies  of  a 
party  against  one  who  has  wrongfully  converted  and  wrongfully 
detains  his  chattels  or  choses  in  action  is  by  an  action  of 
trover  or  replevin.  But  in  peculiar  cases,  where  from  the 
nature  of  the  case  or  of  the  property  detained,  neither  of  such 
actions  will  give  proper  or  sufficient  relief,  an  equitable  action 
may  be  instituted  for  the  specific  delivery  of  the  property,  and 
judgment  in  such  an  action  may  be  enforced  by  punishment 
for  contempt.  But  before  the  equitable  relief  can  be  granted, 
the  facts  conferring  equity  jurisdiction  should  be  alleged  and 
must  be  proved.     (Pomero/s  Eq.  Jur.,  §§  177, 1402.) 

Here,  after  the  rendition  of  the  verdict,  the  court  could 
have  taken  further  proof,  if  necessary,  and  could  thus,  after 
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hearing  the  parties,  have  given  judgment  based  upon  its  find- 
ings of  fact  and  law,  including  the  findings  of  the  jury. 

We  think,  therefore,  that  the  order  for  judgment  and  the 
judgment  should  be  set  aside,  and  then  the  case  will  stand 
where  it  stood  after  the  verdict,  and  if  the  court  shall  then 
treat  this  as  an  equitable  action,  it  may  hear  the  parties,  and  if 
further  proof  be  offered  or  needed,  can  take  it  and  then  render 
the  proper  judgment. 

We  do  not  determine  whether  this  should  be  treated  as  an 
action  at  law  or  in  equity.  We  leave  such  determination  to 
the  court  below.  All  we  now  determine  is,  that  the  order  and 
judgment  should  not  have  been  made  without  notice  to  and 
hearing  of  the  defendant,  and  probably  without  further  proof 
and  findings  of  fact  and  law  by  the  judge.  The  defendant 
did  not  have  a  remedy  for  the  error  or  irregularity  he  complains 
of  by  an  appeal  from  the  order  or  judgment.  His  only  rem- 
edy was  by  motion. 

The  orders  of  the  General  and  Special  Terms  should  be  re- 
versed and  the  order  and  judgment  should  be  vacated,  and  the 
case  remitted  to  the  Special  Term  of  the  court  below  for  fur- 
ther action  therein ;  and  the  defendant  should  have  costs  of 
the  appeal  to  the  General  Term  and  to  this  court,  and  $10 
costs  of  motion. 

All  concur. 

Ordered  accordingly. 


101    iarI 

j>3  iiol       In  the  Matter  of  the  Petition  of  Lewis  Knaust  to  Yacate  an 

Assessment. 

The  act  of  1866  (Chap.  367,  Laws  of  1866),  entitled  "'  An  act  relative  to  the 
powers  and  duties  of  the  commissioners  of  Central  Park/'  is  not  violative 
of  the  constitutional  requirement  (State  Const.,  art.  3,  §  16),  that  a  local 
or  private  bill  shall  embrace  but  one  subject,  which  shall  be  expressed  in 
the  title. 

The  said  act  was  not  superseded  by  the  act  chapter  697  of  the  Laws  of 
1867  (amended  by  chap.  288,  Laws  of  1868). 
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The  power  conferred  upon  the  commiBflioaers  of  Central  Park  by  said  act 
of  1866»  in  respect  to  the  improvement  directed,  and  sabsequenil/  trans- 
ferred to  the  department  of  public  works  (Chap.  388,  Laws  of  1870;  chap. 
872,  Laws  of  1872),  is  esclasive  of  that  conferred  upon  any  other  body;  and 
the  manner  of  doing  the  work  is  left  to  their  discretion. 

Accordingly  held,  it  was  no  objection  to  an  assessment  for  the  improve- 
ment that  there  was  no  ordinance  of  the  common  council  authorizing  it, 
or  that  the  work  was  not  done  by  contract  let  to  the  lowest  bidder. 

In  re  Deering  (85  N.  Y.  1),  distinguished. 

(Argued  December  8.  1885;  decided  January  19,  1886.) 

APPEAL  from  order  of  the  General  Term  of  the  Supreme 
Court,  ill  the  lirst  judicial  department,  made  April  8,  1881, 
which  reversed  an  order  of  Special  Term,  vacating  an  assess 
ment  for  regulating,  grading,  etc.,  Manhattan  street  in  the 
city  of  New  York. 

The  facts  are  sufficiently  stated  in  the  opinion. 

James  A.  Deering  for  appellant.  The  power  to  initiate  a 
local  improvement  and  assess  can  be  conferred  only  by  or*li- 
nance  of  the  council.  (Laws  of  1813,  chap.  86,  §  170;  Laws 
of  1870,  chap.  137,  §  12;  Matter  of  Deering,  85  N.  Y.  1.) 
The  failure  to  advertise  for  proposuls  and  contract  for  the 
work  was  a  substantial  error,  vitiating  the  assessment.  (Ltiws 
of  1861,  chap.  308;  Laws  of  1870,  chap.  137,  §  101;  Matter 
of  Emigrant  Bh,  75  N.  Y.  388  ;  Matter  of  Trustees  of  Pres- 
bytery.  57  How.  Pr.  500;  Matter  of  RohUns,  $2  N.  Y.  131 ; 
Matter  of  Merriam,  84  id.  80 ;  Matter  of  Lange,  85  id.  14.) 
The  departments  of  public  parks  and  public  works,  which 
succeeded  to  the  jurisdiction  of  the  department  of  parks  under 
chapter  872,  Laws  of  1873,  had  not  jurisdiction  to  improve 
Manhattan  street  in  any  manner  whatever.  (Laws  of  1867, 
chap.  867  ;  Laws  of  1859,  chap.  363  ;  Laws  of  1864,  chap.  275  ; 
Laws  of  1864,  chap.  319  ;  Laws  of  1S65,  chap.  564 ;  chap.  565  ^ 
chap.  5S1 ;  Laws  of  1866,  chap,  367;  chap.  550;  cliap.  632  ; 
People  V.  Brooklyn,  G9  N.  Y.  605  ;  Sedg.  on  Stat.  Constr.  97, 
104, 365,  377.)  The  fact  t!iat  it  was  shown  or  retained,  althougli 
widened  upon  the  map  made  in  March,  186S,  under  the  act  of 
1867,  did  not  make  it  a  street  '*laid  out"  b}''  the  commisioners 
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of  Central  Park.  {Matter  of  Deering^  85  N.  Y.  1 ;  Matter 
of  Em.  Ind.  Bk,y  73  id.  388  j  People  v.  McNeil,  2  Supr.  Ct. 
140.)  Chapter  367,  Laws  of  1866,  is  unconstitutional.  Its 
title  does  not  express  its  subject.  {Li  re  Blodgett,  89  N. 
Y.  392 ;  People  v.  Hill,  35  id.  M9  ;  Gashin  v.  Meek,  42  id. 
186 :  People  v.  AUen,  id.  404 ;  People  v.  Brooklyn,  13  Abb. 
[N.  S.]  121 ;  In  re  SackeU  St.,  74  K  Y.  95.)  The  moneys  re- 
quired for  "  the  maintenance  and  go\rernnient  of  the  Central 
Park"  were  required  to  be  raised  by  taxation  only.  (Laws  of 
1860,  chap.  85,  §  4.)  The  regulating,  grading,  etc.,  of  a  street 
is  an  "improvement"  thereof.  {Astor  v.  Mayor,  etc.,  62  N. 
Y.  580.) 

D.  J.  Dean  for  respondent.  The  department  of  public 
parks  was  clothed  by  the  legislature  with  full  power  to  initiate 
and  prosecute  the  improvement  in  question  without  resolution, 
or  ordinance  of  the  common  council.  (Laws  of  1866,  chap. 
367,  §§  2,  3,  7 ;  Astor  v.  Mayor,  etc.,  62  K  Y.  567.)  It  was 
not  necessary  that  the  work  should  be  done  upon  sealed  bids 
and  proposals  founded  upon  public  advertisement.  (Laws  of 
1857,  chap.  771,  §  4 ;  Parr  v.  Village  of  &reei\hu8h,  73  N.  Y. 
463 ;  Kingaley  v.  Brooklyn,  7  Abb.  N.  C.  29 ;  Oreen  v.  Mayor, 
etc,,  60  N.  Y.  303 ;  Laws  of  1872,  chap.  872,  %1'^  In  re  Rob- 
line,  82  N.  Y.  131 ;  Kingsland  v.  Palmer,  52*  id.  85 ;  In 
re  Commissioners,  50  id.  493 ;  In  re  Cram,  69  id.  452  ; 
Sedgw.  Stat.  Constr.  98;  In  re  Zborowski,  68  N.  Y.  88.)  :No 
question  as  to  the  constitutionality  of  the  act  in  question  can 
be  raised  and  considered  in  this  court.  {In  re  Eager,  46  xS . 
Y.  109;  Lire  Clark,  31  Hun,  198;  In  re  Bich's  Case,  12 
Abb.  lis  ,  In  re  Miller's  Case,  id.  121.)  When  a  general  pur- 
pose is  expressed  in  the  title  of  an  act,  all  matters  fairly  and 
reasonably  connected  with  that  purpose  are  germainto  the  title 
and  properly  included  in  the  text  to  the  enactment.  {Harris  v. 
People,  59  N.  Y.  599 ;  Devlin  v.  Mayor,  etc.,  63  id.  8 ;  Kerrigan 
V.  Force,  68  id.  381 ;  People  v.  Briggs,  50  id.  553  ;  Volkenififf, 
52  id.  650 ;  Wensler  v.  People,  58  id.  505  ;  Matter  of  Mayer, 
50  id.  504,  86  id.  430 ;  Hun  Mat.  Ins.  Co.  v.  Mayor,  etc.,  8  id. 
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253 ;  Conner*  v.  Mayor ^  etc.^  5  id.  293.)  The  court  will  not 
adopt  a  doubtful  coustruction  of  a  coustitutioual  provision  for 
the  purpose  of  invalidating  a  statute  and  defeating  the  will  of 
the  legislature.  (In  re  Middletowny  82  N.  Y.  199 ;  Kerri- 
fjan  V.  Force,  68  id,  381 ;  Gilbert  JElev.  R,  li.  v.  Kobbe,  70 
id.  367.) 

Danforth,  J.  Ac  Special  Term  the  petitioner  succeeded, 
but  the  General  Term  reversed  the  decision  there  made,  and 
he  now  appeals  to  this  court,  alleging  two  grounds  of  error : 
First,  ^'  The  absence  of  any  ordinance  of  the  common  council 
authorizing  the  improvement"  in  question ;  and  Second,  '•  That 
the  work  was  not  done  by  contract  let  after  public  bidding." 
The  questions  were  before  the  court  in  Matter  of  Walter 
(75  N  Y.  354),  u]X)n  the  same  assessment,  but  the  case, 
was  determined  upon  other  proix)sitions,  and  these  were  not 
passed  upon.  They  are,  however,  insufficient  to  sustaiu  this 
appeal.  The  act  of  18S6  (Chap.  367,  §  1)  made  it  the  duty  of 
the  commissioners  of  Central  Park  to  lay  out  and  establish 
tlie  grade  of  an  avenue  to  be  called  St.  Nicholas,  empowered 
them  to  extend  and  widen  Manhattan  street,  and  whenever 
they  should  deem  it  necessary  ''  fix  and  establish,  or  change 
the  grade  of  any  street  or  avenue,  or  any  part  of  any  street  or 
avenue  that  intersects  any  street,  road  or  avenue  required  by 
law  to  be  laid  out,  established,  regulated  or  improved  by  them, 
or  under  their  direction."  Tiiey  were  also  directed  (§  3  of 
same  act)  to  make  and  file  maps  of  surveys  of  tlie  avenue  and 
of  the  widening  and  extension  of  Manhattan  street,  showing 
its  width,  location  and  grade.  Section  4  makes  these  maps 
and  surveys  final  and  conclusive  i:i  respect  to  the  matters  re- 
ferred to,  "as  well  in  respect  to  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  as  in  respect  to  the 
owners  and  occupants"  of  lands  affected  thereby,  and  "in  re- 
spect to  all  persons  whomsoever."  Section  7  of  the  same 
act  declares  that  '^  the  said  commissioner  of  the  Central  Park 
shall,  with  respect  to  the  avenue  to  bo  laid  out  by  them,  as  re- 
quired by  this  act,  and  with  respect  to  that  portion  of  Seventh 
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avenue  lying  north  of  the  Central  Park,  in  said  city,  and  with 
respect  to  all  streets,  avenues,  roads  and  portions  of  said  city 
required  by  law  to  be  laid  out  or  improved,  under  the  direc- 
tion of  the  said  coininissiouei*s,  and  the  laying  out^  gradingj 
regiUMhig^  sewering^  paving^  and  improving  tlie  same,  pos- 
sess all  the  powers  and  perform  all  the  duties  now  or  hereto- 
fore possessed,  eiijoyed  or  exercised  hj  such  commissioners  hi 
respect  to  the  Central  Park,  in  said  city,  and  hy  the  mayor, 
aldermen  and  commonalty  of  tlie  city  of  New  York,  and  the 
several  departments  of  the  said  city,  in  relation  to  the  said 
streets,  avenues  and  similar  improvements  thereof  in 
other  parts  of  said  city,''  and  enacts  that  '4t  shall  be  law- 
ful for  the  said  conimissionei-s  to  do  all  the  work  re- 
quired to  be  done  by  them,  by  day's  work,  or  by  contract, 
or  in  such  manner  as  they  sliall  deem  expedient/'  In 
Walter^ s  Case  (supra)  it  appeared  that  the  whole  work  on 
Manhattan  street,  including  paving,  for  which  the  assessment 
in  question  was  made,  was  covered  by  a  single  resolution  of 
the  department  of  public  parks,  passed  on  the  2d  of  May, 
1871,  for  the  regulating,  grading,  paving  and  improving  Man- 
hattan street  from  Twelfth  avenue  to  Avenue  St.  Nicholas.  That 
resolution  was  said  to  be  "  the  acknowledged  source  of  author- 
ity for  the  work,"  and  it  was  all  done  under  the  direction  of 
that  department  and  its  successor,  the  department  of  public 
works.  Such  is  the  case  here.  The  resolution  at  the  bottom 
of  the  proceedings  is  that  of  the  commissioners  referred  to  in 
the  Walter  Case,  and  under  it  the  work  was  done,  partly  by 
contract  and  partly  by  the  day.  It  was  completed  by  the 
department  of  public  works,  to  which  the  powers  of  the  Cen- 
tral Park  commissioners  were  transferred.  (Laws  of  1870,  chap, 
383,  §  16;  Laws  of  1872,  chap.  872,  §  7.)  The  language  of 
the  act  of  1866,  above  quoted,  is  so  plain  and  comprehensive 
as  to  permit  no  other  construction  than  that  given  to  it  by  the 
commissioners.  The  power  granted  in  respect  to  the  improve- 
ment was  exclusive  of  that  of  any  other  body,  and  the  manner 
of  doing  it  is  left  to  their  discretion.  As  to  both  matters  their 
authority  was  ample. 
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Matter  ofDeervng  (85  N.  Y.  1, 11),  referred  to  by  the  appellant, 
has  no  application.  The  avenue,  to  the  improvement  of  which 
the  proceedings  then  in  question  related,  had  already  been  laid 
out  and  opened,  and  improvements  made  under  direction  of 
the  citv  government ;  and  as  the  act  of  1865  (Chap.  506),  by 
which  it  was  sought  to  justify  them,  confined  and  limited  the 
power  of  the  commissioners  of  Central  Park  to  streets  laid 
out  by  them,  it  was  held  they  had  no  jurisdiction,  and  that  the 
assessment  was  invalid  for  want  of  some  resolution  or  ordi- 
nance of  the  common  council  authorizing  the  work.  The  decis- 
ion turned  on  the  construction  of  the  statute. 

In  the  case  at  bar  there  is  no  such  limitation,  and  the  statute 
under  which  the  commissioners  have  acted  specifically  con- 
ferred the  power  which  they  have  exercised.  It  authorized 
the  improvement  and  declared'  the  powers  of  the  commis- 
sioners in  respect  thereto.  It  not  only  authorized  the  laying 
out  of  streets,  but  extended  the  power  of  the  commissioners 
so  as  to  include  all  streets,  whether  laid  out  by  them,  or  simply 
improved  under  their  direction ;  as  to  those  they  were  vested 
with  all  the  powers  possessed  by  them  in  respect  to  Central 
Park,  and  by  the  corporation  of  the  city  and  its  several  de- 
partments over  such  matters. 

A  variety  of  cases  are  cited  by  the  appellant  in  support  of 
the  objection  that  the  work  was  not  contracted  for  after  ad- 
vertisement for  proposals.  They  relate  to  work  done  under  the 
charter  or  city  ordinances,  but  imply  no  limitation  to  a  dis- 
cretionary power  in  respect  to  work  ordered  by  a  body 
whose  jurisdiction  is  derived  directly  from  the  legislature. 

It  is  also  contended  in  behalf  of  the  appellant  that  the  act 
of  1866  was  superseded  by  the  act  of  1867  (Chap.  696), 
amended  in  1863  (Chap.  288).  There  are  no  express  words 
to  that  eflEect,  and  if  repealed  it  is  by  implication.  Such 
effect  cannot  be  given  to  the  later  act,  unless  its  provisions 
are  so  inconsistent  with,  or  repugnant  to,  those  of  the  other, 
that  the  two  cannot  stand  together.  Nor  is  the  court  to 
strive  for  such  a  result.  If  it  is  not  apparent  that  the 
legislature  did  intend  to  deal  with  the  very  case  to  which  the 
SiOKBLS  —  Vol.  LVL  26 
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former  statate  applied,  it  should  not  be  disturbed.  Here 
we  find  no  such  intention.  The  existing  power  of  the  com- 
missioners is  extended,  and  neither  extinguished  nor  takeif 
away.  Their  jurisdiction  over  Manhattan  street  was  specifi- 
cally conferred  by  the  act  of  1866.  Its  exercise  was  not  for- 
bidden by  the  act  of  1867;  nor  is  it  inconsistent  with  its 
provisions. 

A  larger  question  is  also  presented.  The  learned  counsel 
for  the  appellant  insists  that  the  act  of  1866  is  unconstitu- 
tional, saying,  "  Its  title  does  not  express  its  subject."  It  is, 
''An  act  relative  to  the  powers  and  duties  of  the  commissioners 
of  Central  Park,"  and  a  careful  scrutiny  of  its  provisions  has 
not  enabled  us  to  discover  in  what  respect  —  having  in  mind 
repeated  decisions  in  answer  to  such  objection — ^the  title  could 
be  improved.  It  expresses  a  general  object,  and  it  must  now 
be  considered  as  the  settled  rule  of  construction  that  where 
such  is  the  case,  all  matters  fairly  and  reasonably  connected 
with  it,  and  all  measures  which  wUl  or  may  facilitate  its 
accomplishment,  are  proper  to  be  incorporated  in  the  act 
and  are  germain  to  the  title.  {People  v.  Brigga^  50  N.  T. 
553 ;  In  re  Mayer ^  id,  504 ;  In  re  Depwrtment  of  PvhUc 
Parka^  86  id.  437;  In  re  Vpson^  89  id.  67;  Water  Commie- 
sionere  of  Clinton  v.  Dvfight.*)  Those  now  before  us  are 
strictly  within  this  rule.  The  provisions  of  the  act,  if  liter- 
ally applied,  would  include  no  matter  not  intrusted  to  the 
commissioners,  nor  any  subject  over  which  they  are  not  by  its 
terms  given  jurisdiction.  Each  section  of  the  act  defines  a 
power  or  prescribes  a  duty  of  the  commissioners. 

We  agree  with  the  General  Term  in  the  conclusion  that  the 
assessment  was  well  laid.  The  order  appealed  from  should, 
therefore,  be  affirmed. 

All  concur. 

Order  affirmed. 

♦  Ante,  page  9. 
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People,  ex  rel.  Leon  Yak  Heok,  Bespondent,  v.  New  York 
Catholic  Pbotbotory,  Appellant. 

The  Bection  of  the  Penal  Code  (§  291),  authorizing  and  directing  the  arrest 
of  children  foond  hogging,  etc.,  and  their  commitment  "to  anj  charitable 
reformatorj  or  other  institution  authorized  by  law  to  receive  and  take 
charge  of  minors,"  does  not  repeal,  or,  as  to  commitments  under  said  act 
to  the  New  York  Catholic  Protectory,  dispense  with  the  provisions  of 
the  charter  of  said  protectory  (Chap.  448,  Laws  of*  1868),  or  of  the  Con- 
solidation Act  (§  1618  &t  8eq.,  chap.  410,  Laws  of  1883)  requiring  notice  of 
the  commitment  to  be  given  to  the  parents,  guardian,  etc.,  of  a  child  so 
committed,  and  giving  the  parents  or  guardian  an  opportunity  to  be  heard. 

B  seems  the  section  simply  means  that  the  magistrate  or  court  before 
whom  the  child  is  brought,  knowing  the  authority  of  the  different  insti- 
tutions to  receive  and  retain  minors,  and  the  limitations  upon  that  au- 
thority,  may  select  from  among  them  the  one'he  deems  most  fitting,  and 
the  one  so  selected  takes  and  holds  the  child  for  the  time,  in  the  manner 
and  under  the  regulations  prescribed  by  its  fundamental  law. 

Where,  therefore,  a  boy  nine  years  of  age  was  committed  for  begging  to 
said  protectory,  to  remain  under  its  guardianship  ' '  until  therefrom  dis- 
charged  in  manner  prescribed  by  law,"  no  notice  of  the  commitment  hav- 
ing been  given  to  the  father  of  the  child,  and  upon  returns  to  a  writ  of 
cerUoTori  and  to  a  writ  of  Tuibeas  corpus  to  inquire  into  the  cause  of 
the  commitment,  which  writs  were  issued  more  than  twenty  days  after 
the  commitment,  the  boy  was  discharged.     IIM  no  error. 

(Argued  December  22,  1885 ;  decided  January  19,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  80, 1886, 
which  reversed  an  order  of  Special  Term  dismissing  a  writ  of 
certiorari  and  of  habeas  corpus  issued  herein,  and  which  di- 
rected that  John  Van  Heck,  son  of  the  relator,  be  discharged 
from  the  custody  of  defendant  and  delivered  to  the  custody 
and  control  of  relator. 

The  material  facts  are  stated  in  the  opinion. 

Elbridge  T.  Oerry  for  appellant.  Where  the  merits  of  a 
case  have  once  been  inquired  into  before  the  committing  magis- 
trate and  the  commitment  made  the  appellate  tribunal  will  not 
review  the  facts,  but  confine  itself  to  errors  appearing  on  the 
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face  of  the  commitment.  {People^  ex  rel.  v.  Sisters  of  St.  Domi- 
nick,  1  How.  Pr.  [N.  S.]  132 ;  In  re  Moses,  18  Abb.  N.  C.  189.) 
The  child  was  properly  committed  under  the  Penal  Code, 
which  does  not  require  any  notice  to  be  given.  (Laws  of 
1882,  chap.  410 ;  Laws  of  1884,  chap.  46,  §§  5,  6 ;  amending 
§§  291,  292  of  Penal  Code ;  People,  ex  rd.,  v.  CatKoliG  Pro- 
tectory, 61  How.  Pr,  445.)  . 

F.  R.  Coudert  for  respondent.  The  child  was  not  one  of 
those  the  Catholic  Protectory  is  authorized  to  receive  under 
commitment.  (Penal  Code,  §  291 ;  Laws  of  1882,  chap.  410, 
§§  1619,  1621,  1622 ;  People,  ex  rel.  v.  N.  T.  Juvenile  Asy- 
him,  12  Abb.  Pr.  95.)  Under  the  commitment  made  by 
virtue  of  section  291  pf  the  Penal  Code,  reference  must  be 
had  to  the  law  governing  the  institution  in  order  to  ascertain 
whether  it  is  authorized  to  receive  the  particular  child  committed. 
{In  re  Moses,  13  Abb.  N.  C.  196 ;  People,  ex  rd.  v.  N.  T. 
Juvenile  Asylum,  12  Abb.  Pr.  95  ;  Code  of  Crim.  Pro.,  §  887, 
subd.  8.)  A  law  which  allows  a  child  to  be  taken  from  its 
parents  and  committed  to  an  institution  during  its  minority, 
"without  notice  to  the  parents  or  an  opportunity  for  them  to 
be  heard,  violates  the  constitutional  principle  which  allows  to 
all  citizens  the  "  enjoyment  of  life,  liberty  and  pursuit  of  hap- 
piness." {Bartem^er  v.  Iowa,  18  Wall.  136,  139,  140  ; 
Butcher^ s  Union  Co.  v.  QresoerU  City  Co.,  Ill  XJ.  S.  746 ; 
PeopU  V.  Marx,  99  N.  Y,  377.) 

FiNOH,  J.  A  police  justice  of  the  city  of  New  York,  on 
the  5th  day  of  November,  1884,  committed  John  Van  Heck,  a 
boy  of  the  age  of  nine  years,  to  the  Catholic  Protectory,  for 
begging  in  the  streets,  in  violation,  as  the  commitment  as- 
serted, of  the  Consolidation  Act  of  1882,  of  the  Penal  Code, 
and  of  the  Code  of  Criminal  Procedure.  Under  which  of 
these  acts  the  magistrate  proceeded  he  did  not  at  all  deter- 
mine, and  we  have  no  means  of  knowing.  The  commitment 
directed  that  the  child  should  be  and  remain  under  the  guard- 
ianship of  the  Protectory  ^'  until  therefrom  discharged  in  man- 
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ner  prescribed  by  law."  There  is  no  provision  for  his  dis- 
charge, unless  the  requirements  of  the  charter  of  the  Protect- 
ory, which  determine  how  long  he  may  be  held  by  that 
institution,  are  unrepealed  and  remain  applicable  to  the  case. 
More  than  twenty  days  after  this  commitment,  and  on  the 
twenty-third  day  of  the  following  December,  a  writ  of 
certiorari^  and  on  the  fifteenth  day  of  January  in  the  next 
year,  a  writ  of  habeas  corjpris  was  issued  to  inquire  into  the 
detention  of  the  child.  The  process  was  awarded  upon 
the  petition  of  the  father,  who  alleged  that  the  act  of  the 
child  in  soliciting  alms,  if  such  act  did  occur,  was  not  due 
to  the  petitioner's  neglect  or  misconduct,  but  that  the 
child  had  been  an  attendant  at  the  city  schools  from  the 
16th  of  April,  1884,  to  the  1st  of  November,  1884,  just 
five  days  before  he,  with  his  mother,  were  arrested  for  beg- 
gary. He  further  alleged  that  the  child  had  never  been  guilty 
of  violating  section  290  of  the  Penal  Code,  as  recited  in  the  war- 
rant ;  and  that  is  admitted;  the  answer  being  that  section  291  was 
intended,  and  the  reference  to  section  290  was  a  clerical  error. 
He  further  alleged  that  no  notice,  as  required  by  law,  was  given 
to  him,  either  by  personal  service  or  by  posting  in  the  station- 
house.  As  the  mother  was  arrested  with  the  child,  and  very  prob- 
ably herself  committed,  the  father  was  left  to  miss  his  sou  and  find 
what  liad  happened  to  him  as  best  he  might  be  able.  And 
then,  upon  discovering  the  facts,  he  is  met  by  the  contention 
of  the  Protectory  that  the  commitment  is  final,  and  no  notice 
to  the  father  was  requisite,  and  he  had  no  right  to  be  heard 
upon  the  question  of  the  disposition  of  his  child ;  and  that  is 
said  to  result  from  the  effect  of  section  291  of  the  Penal  Code, 
which  is  claimed  to  have  made  unavailing  and  inapplicable  the 
wise  and  prudent  provisions  of  the  charter  of  the  Protectory. 
That  institution  is  a  very  worthy  and  commendable  charity, 
intended  primarily  for  the  benefit  of  Catholic  children,  and  to 
save  them  from  suffering,  and  throw  over  them  the  care  and 
protection  of  the  Catholic  church.  (Laws  of  1863,  chap.  448.) 
The  New  York  Juvenile  Asylum  is  a  similar  charity,  having 
in  its  charter  corresponding  provisions  as  to  notice,  and  in- 
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tended  primarily  for  the  benefit  of  Protestant  children.  If  a 
police  magistrate  of  the  city  may  commit  a  child  of  tender  years 
f  onnd  soliciting  alms  in  the  street,  without  notice  to  the  parents, 
and  giv^ing  them  an  opportunity  to  be  heard,  several  results 
may  follow.  A  boy,  nine  years  old,  voaj  have  begged  in  the 
street,  without  the  knowledge  of  his  parents,  or  any  cause  or 
occasion  so  far  as  they  were  concerned ;  be  convicted  without 
the  least  chance  of  defense  or  explanation ;  be  sent  to  one  or 
the  other  of  these  institutions  permanently  during  his  minor- 
ity ;  and  without  opportunity  for  redress.  For  the  construc- 
tion of  the  Penal  Code  which  makes  the  commitment  abso- 
lute and  final  and  sweeps  out  a  part  of  the  terms  on  which 
the  institution  can  receive  and  hold  the  child,  must  necessarily 
sweep  them  all  out,  and,  among  the  rest,  section  1623  of  the 
Consolidation  Act  which  directs  the  corporation  when  it  shall  be 
made  to  appear  to  its  satisfaction  that  the  child  has  been  commit- 
ted ^^  on  insufficient  cause,  false  or  deficient  testimony,  or  other- 
wise wrongfully  or  improvidently  committed,"  to  discharge  him 
from  its  custody.  If  not,  an  absolute  commitment  by  the  magis- 
trate may  be  reversed  by  the  Protectory.  It  may  further  result 
that,  where  the  beggary  and  destitution  were  real  and  a  com- 
mitment proper,  the  magistrate  may  ignorantly  and  innocently, 
or  following  the  drift  of  his  own  denominational  convictions, 
send  the  child  of  Catholic  parents  to  be  educated  and  brought  up 
under  Protestant  influences,  or  the  reverse.  The  provisions  relat- 
ing to  the  Protectory  are  found  in  the  Consolidation  Act  and 
were  substantially  copied  from  the  charter  of  the  institution 
passed  in  1863  and  subsequent  acts  amending  it.  By  section 
1618  a  magistrate  of  the  city  may  send  to  the  Protectory 
children  between  the  ages  of  seven  and  fourteen  found  in  any 
street  or  public  place  ^^  in  circumstances  of  want  and  sufiering 
or  abandonment,  exposure,  or  neglect,  or  of  beggary,"  and  the 
form  of  commitment  is  prescribed.  The  child  is  to  be  conveyed 
'*  to  the  house  of  reception  established  by  said  corporation,"  and 
such  child  is  to  be  there  detained  until  removed  or  discharged 
as  afterward  provided.  Section  1619  commands  that  ^^  im- 
mediately  upon  the  making  of  such  order  the  magistrate  or 
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court  making  the  same  shall  deliver  to  a  policeman  of  the  city, 
especially  detailed  for  that  purpose,  a  notice,  in  writing,  ad- 
dressed to  the  father  of  sach  child,  if  its  father  be  living  and 
resident  within  the  city,  and  if  not,  then  to  its  mother  if  she 
be  living  and  be  so  resident,  and,  if  there  be  no  father  or 
mother  of  such  child  resident  within  the  city,  then  addressed 
to  the  lawful  guardian  of  such  child,  if  any,  or  to  the  person 
with  whom,  according  to  the  examination  of  the  child  and  the 
testimony,  if  any,  received  by  such  magistrate  or  court,  such 
child  shall  reside,  in  which  notice  the  party  to  whom  the  same 
is  addressed  shall  bo  informed  of  the  commitment  of  such  child 
to  the  house  of  reception  of  said  corporation,  and  shall  bo  noti- 
fied that,  unless  taken  therefrom  in  the  manner  prescribed  by 
law  within  twenty  days  after  the  service  of  such  notice,  the 
child  therein  named  shall  be  committed  to  the  asylum  of  said 
corporation,"  Section  1620  provides  for  the  personal  service 
of  the  notice  and,  if  that  has  proved  impossible,  then  for  a  sub- 
stituted service  by  posting  a  notice,  the  form  of  which  is 
prescribed,  in  the  police  station  nearest  the  alleged  residence 
of  the  child.  By  section  1621  if,  within  the  twenty  days,  the 
parent  or  other  person  shall  prove  to  the  satisfaction  of  the  com- 
mitting magistrate  that  the  suffering  or  destitution  have  not 
been  occasioned  by  the  habitual  neglect  or  misconduct  of  the 
parents  or  guardian,  the  magistrate  is  required  to  order  the 
child  to  be  discharged ;  but  by  section  1622  it  is  directed  that, 
in  case  no  such  proof  is  made  or  nobody  appears,  the  magistrate 
shall  transmit  to  the  superintendent  of  the  Protectory  a  notice 
to  that  effect,  whereupon  the  child  shall  be  removed  to  the 
asylum  of  the  corporation.  Section  1623  we  have  already  re- 
ferred to  as  providing  for  a  discharge  by  the  corporation,  not 
only  when  satisfied  that  the  commitment  was  without  due 
cause,  but  whenever  circumstances  after  occurring  render  it 
proper  or  expedient. 

It  is  obvious  that  these  provisions  relate  not  to  a  case  of 
crime,  but  one  of  misfortune  on  the  part  of  the  child  and  often 
of  the  parents.  They  result  in  depriving  the  latter  of  their 
children,  to  whose  care  and  custody  they  have  a  natural  right. 
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and  the  injustice  of  doing  so  without  giving  them  opportunity 
to  be  heard,  and  to  show  the  real  facts,  is  sedulously  avoided. 
All  this  wis^  and  careful  provision  results  in  a  double  oppor- 
tunity of  the  parent  to  be  heard.  During  the  twenty*  days  he 
may  satisfy  the  magistrate  that  the  begging  was  no  fault  of  his, 
and  after  the  twenty  days  he  may  apply  to  the  Protectory. 
The  section  of  the  Penal  Code  which  is  said  to  override  and 
change  all  this  is  as  follows.  After  describing  the  children  to 
whom  it  applies  as  those  begging,  homeless  orphans  or  chil- 
dren of  criminals,  frequenting  the  company  and  dens  of  thieves 
and  prostitutes,  it  authorizes  the  court  or  magistrate  to  commit 
the  child  to  any  charitable,  reformatory,  or  other  institution, 
authorized  by  law  to  receive  and  take  charge  of  minors,  or 
make  any  disposition  of  the  child  such  as  now  is  or  here- 
after may  be  authorized  in  the  cases  of  vagrants,  truants,  pau- 
pers or  disorderly  persons.  There  is  nothing  in  this  section 
which  repeals  by  implication  any  of  the  provisions  of  the  Con- 
solidation Act.  It  authorizes  a  commitment.  As  the  General 
Term  suggest,  it  does  not  say  it  shall  be  absolute,  final,  uncon- 
ditional. Most  clearly  it  means  tliat  the  magistrate,  knowing 
the  authority  of  the  different  institutions  to  receive  and  retain, 
and  the  existing  limitations  upon  that  authority,  may  select 
from  among  them  that  which  he  deems  most  fitting.  The 
enactments  can  be  read  together  and  easily  stand  together 
without  the  least  clash  or  conflict,  and  where  that  can  bo  done 
our  duty  is  to  reconcile  them  and  give  to  each  its  operative 
force.  A  further  rule  of  construction  points  to  the  same 
result.  The  provisions  of  the  Consolidation  Act  defining  the 
authority  of  the  Protectory  are  local  and  special,  confined  to 
the  city  of  New  York,  and  having  respect  to  its  situation  and 
needs.  The  provision  of  the  Penal  Code  is  general  and  ap- 
plies to  the  State  at  large.  It  is  the  uniform  rule  that  such 
a  special  and  local  act  is  not  repealed  or  modified  by  the  later 
general  one,  unless  some  specific  words  plainly  disclose  that 
intention.  We  are  bound  to  apply  these  rules^  and  especially 
so  in  a  class  of  cases  which  involve  questions  of  personal 
liberty  and  parental   control.     A  construction  which  stands 
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upon  the  Penal  Oode  alone  and  rejects  the  influence  and  mod- 
ifying effect  of  the  charters  is  very  clearly  shown  to  be  inad- 
missible by  an  illustration  suggested  by  the  learned  counsel  for 
the  respondent.  Under  section  1466  of  the  Consolidation  Act, 
certain  females  over  fourteen  and  under  twenty-one  may  be 
committed  to  the  Protestant  Episcopal  House  of  Mercy  or  the 
Roman  Catholic  House  of  the  Q-ood  Shepherd.  These  institu- 
tions answer  the  sole  description  of  the  Penal  Code  as  "author- 
ized by  law  to  receive  and  take  charge  of  minors,"  and  so, on 
the  construction  claimed,  this  boy  might  have  been  lawfully 
committed  to  one  of  those  institutions.  The  same  thing 
would  be  true,  as  it  respects  the  New  York  Infant  Asylnm,  which 
is  authorized  to  receive  children  of  two  years  or  under ;  and 
as  it  respects  the  American  Female  Guardian  Society,  which 
receives  girls  under  fourteen  and  boys  under  ten.  Could  a 
boy  over  fourteen  but  under  sixteen  be  committed  to  this  lat- 
ter institution  by  force  of  the  Code?  Institutions  abound  by 
whose  fundamental  law  they  are  fitted  and  adapted  to  each  of 
the  varying  forms  of  misfortune  and  vice.  Does  the  Penal 
Code  disregard  this  fitness  and  adaptation  and  mean  to  substi- 
tute for  it  the  unlimited  discretion  of  a  magistrate? 

The  learned  counsel  for  the  appellant  put  stress  upon  the 
alternative  provisions  of  section  291,  which  permit  the  mag- 
istrate to  commit  the  child  to  a  charitable  institution,  (>r"make 
any  disposition  of  the  child,  such  as  now  is  or  hereafter  may  be 
authorized  in  the  cases  of  vagrants,  truants,  paupers  or  dis- 
orderly persons."  Different  classes  of  children  are  brought 
within  the  section  and  obviously  require  very  diflferent  treat- 
ment. These  are  children  found  begging;  those  who  are 
homeless ;  destitute  orphans ;  children  of  convicted  criminals, 
living  with  them ;  and  those  frequenting  concert  and  liquor 
saloons,  or  associating  with  thieves  and  prostitutes.  If  the 
Penal  Code  means  that  a  child  who  is  merely  homeless,  or  a 
destitute  orphan  may  be  punished  as  a  disorderly  person,  it 
is  extremely  harsh  and  unjust.  But  its  meaning  is  much 
more  sensible.  The  section  itself  provides  that  the  child  must 
be  proceeded  against,  '^  as  a  vagrant,  disorderly  or  destitute 
Sick  ELS— Vol.  LVL  26 


202  Steubbk  OouJNTTir  Bahk  t^.  Albbrger.         [Jan., 


Statement  of  case. 


child,"  and  whichever  is  selected  as  the  ground  of  complaint 
must  be  supported  by  the  proper  and  competent  proof.  The 
complaint  here,  and  its  proof,  was  not  that  the  child  was  dis- 
orderly or  destitute,  but  that  it  was  a  vagrant.  Under  the 
Eevised  Statutes  a  child  found  begging  was  classed  with  va- 
grants and  sent  to  the  county  house  or  the  alms-house  till  dis- 
charged by  the  superintendents  of  the  poor,  and  without  notice 
to  the  parent,  as  it  is  said  may  be  done  now.  (1  B.  S.  633, 
§  1;  Code  of  Crim.  Pro.,  §§  887,  893.)  But  in  such  case  the 
child  passes  into  the  custody  of  public  officers  authorized  to  dis- 
charge, and  as  public  officers  amenable- to  authority,  and  natu- 
rally anxious  to  lessen  the  public  burden  at  the  earliest  op^rtu- 
nity.  When  in  such  a  case  a  private  charity  was  substituted 
as  the  custodian,  whose  officers  are  but  individuals,  and  gov- 
erned by  their  own  charter  instead  of  the  public  law,  it  is  not 
to  be  supposed  that  restrictions  and  limitations,  prudently  and 
carefully  interposed  to  fit  the  emergency,  wore  intended  to  be 
taken  away,  and  suddenly  and  without  reason  deemed  unnec- 
essary. We  are  impressed  with  the  conviction  that  the  sole 
effect  of  the  first  alternative  contained  in  section  291  is  to  permit 
the  magistrate  who,  theretofore,  under  the  Consolidation  Act, 
could  commit  the  destitute  child  to  but  one  of  three  specified 
institutions,  to  commit  such  child  to  any  charitable  or  reforma-A 
tory  institution  authorized  by  law  to  take  charge  of  minors, 
but  in  every  case  the  institution  so  authorized  was  left  to  take 
and  hold  the  child  for  the  time  and  in  the  manner  and  under 
the  regulations  prescribed  by  its  fundamental  law. 

The  order  should  be  affirmed. 

All  concur,  except  Earl,  J.,  not  voting. 

Order  affirmed. 


The  Steubeet  County  Bank,  Respondent,  v.  Zqwsl  L.  Albeb- 
QBR  et  al.,  Appellants. 

Where  a  member  of  a  firm,  who  had  charge  of  its  financial  business,  took 
ap  firm  notes  by  giving  in  exchange  therefor  notes  of  a  third  person. 
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Indorsed  bj  him  in  the  firm  name,  which  indorsement  was  without  the 
knowledge  of  his  partner, — Jleld^  that  the  indorsement  was  within  the 
authority  of  the  partner  making  it;  and  that  the  firm  was  liable  thereon. 

(Argued  December  9,  1885  ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  26,  1879,  which  aflSnned  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  against  defendants  as  members  of  the  firm 
of  J.  L.  Alberger  &  Co.,  upon  indorsements  in  the  name  of 
that  firm  upon  notes  made  bj  S.  W.  Nash,  payable  to  the 
order  of  the  firm,  which  indorsements  were  made  by  one  of 
the  members  of  the  firm. 

The  material  facts  are  stated  in  the  opinion. 

John  CampheU  HuHbell  for  appellants.  Plaintiff*,  not  being 
a  bona  fide  holder  without  notice,  cannot  invoke  the  presump- 
tion that  the  paper  was  issued  within  the  scope  of  the  partner- 
ship business.  {Fidden  v.  Lahens,  6  Abb.  [N*.  S.]  34:1  ; 
Stall  V.  Oatakill  Bk.,  18  Wend.  478 ;  Bk.  of  Rochester  v. 
Bowen,  7  id.  158 ;  Joyce  v.  WUliamSy  14  id.  141 ;  Qanaevoort 
V.  WiUiama,  id.  133.) 

Spencer  Clinton  for  respondent. 

RuoRR,  Ch.  J.  The  sole  ground  of  error  alleged,  in  the 
judgment  appealed  from  is,  that  there  was  not  sufficient  evi- 
dence to  sustain  the  finding  of  the  referee,  that  John  L.  Alber- 
ger was  autliorized  to  use  the  firm  name  of  J.  L.  Alberger  & 
Co.,  as  accommodation  indorser  upon  the  notes  of  S.  W.  Nash. 
The  findings  of  the  referee,  as  well  as  the  proof,  showed  that 
on  the  4th  day  of  November,  1873,  the  plaintiff  held  two  notes 
for  $5,000  each,  made  by  J.  L.  Alberger  &  Co.,  and  upon 
which  they  were  unquestionably  liable,  as  principal  debtors. 
One  of  said  notes  was  past  due  and  unpaid,  and  the  notes  in 
suit  were  made  by  S.  W.  Nash  and  indorsed  by  J.  L.  Alber- 
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ger  &  Co.,  for  the  purpose  of  retiring  the  former  ones,  and 
they  were  used  in  doing  so.  The  notes  for  $5,000  each,  held 
by  the  plaintiff  as  described,  were  made  by  J.  L.  Alberger  on 
behalf  of  his  firm  and  exchanged  with  said  Nash  for  his  notes 
of  a  similar  date  and  amount  for  the  purpose  of  enabling  Nash 
to  borrow  money  thereon,  and  he  did  obtain  the  money  on 
them  from  the  plaintiff.  Said  Nash  and  the  firm  of  J.  L. 
Alberger  &  Co.  both  resided  and  carried  on  business  at  Buf- 
falo, and  had  been  for  several  years  prior  to  the  execution  of 
the  notes  in  suit,  in  the  habit  of  exchanging  notes  with  each 
other,  for  their  respective  accommodations.  Samuel  F.  Alber- 
ger had  knowledge  of  this  course  of  business,  and  so  far  as 
appears,  approved  the  same.  It  farther  appeared  that  John 
L.  Alberger  had  charge  of  the  financial  business  of  his  firm, 
gave  its  notes  and  provided  funds  for  their  payment,  borrowed 
money  and  notes  for  its  accommodation,  and  attended  generally 
to  the  business  of  raising  funds,  with  which  to  meet  its  obliga- 
tions. Under  these  circumstances  the  notes  in  suit  were  in- 
dorsed in  the  firm  name  by  John  L.  Alberger  without  the 
knowledge  of  his  partner,  Samuel  F.  Alberger,  for  the  purpose 
stated. 

We  do  not  doubt  but  that  the  making  of  the  indorsements 
in  question,  was  entirely  within  the  general  authority  of  the 
financial  partner  of  the  firm,  to  provide  funds  to  meet  its  lia- 
bilities. The  notes  for  which  those  in  suit  were  exchanged 
were  given  by  the  firm  for  value,  and  constituted  obligations, 
upon  which  the  firm  were  unquestionably  liable ;  and  in  mak- 
ing the  indorsements  in  question  in  the  firm  name,  John  L. 
Alberger  was  simply  performing  the  duty  which  he  had  always 
exercised  in  the  management  of  the  affairs  of  the  firm,  of  pro- 
viding funds  to  meet  its  liabilities.  The  notes  in  suit  were 
actually  used  in  retiring  the  obligations  of  the  firm,  and,  so 
far  as  the  case  showed,  no  limitation  was  ever  placed  upon 
the  power  of  John  L.  Alberger  to  provide  funds  for  such  a 
purpose.  In  this  case  he  procured  the  extinguishment  of  their 
liability  as  principal  debtors  by  substituting  therefor  a  condi- 
tional liability  as  indorsers,  and  imposed  the  primary  duty  of 
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paying  the  indebtedness  upon  another ;  and  sach  an  exercise 
of  power  was,  'we  think,  within  the  anthority  previously  exer- 
cised by  him  as  the  financial  member  of  the  firm.  (Commer- 
cial Bank  of  Z.  K  v.  JVortoriy  1  Hill,  501.) 

The  judgment  should  be  aflBrmod. 

All  concur. 

Judgment  affirmed. 


Abram  Wakeman,  Jr.,  et  al.,  Appellants,  v.  The  Wheeler  & 
Wilson  Manufaoturino  Company,  Respondent. 

The  parties  entered  into  a  contract  by  which  defendant  agreed  that,  if 
plidntiffs  should  succeed  in  selling  fifty  of  the  defei^dant's  sewing 
machines  to  one  firm  or  party  in  Mexico,  during  a  trip  of  their  agent 
about  to  be  made,  for  every  fifty  machines  so  sold  they  should  have  the 
sole  agency  for  the  sale  of  said  machines  in  that  locality,  and  defendant 
agreed  to  furnish  the  machines.  Plaintiffs'  agent  made  two  sales  of 
fifty  machines  to  persons  in  different  localities  in  Mexico  under  an  agree- 
ment that  the  purchaser  should  be  the  sole  agent  for  the  sale  of  the 
machines  in  that  locality;  one  of  the  orders  defendant  filled,  the  other 
it  refused,  and  refused  to  fill  further  orders  from  plaintiffs  or  their 
agents,  and  repudiated  the  contract.  In  an  action  to  recover  damages 
for  breach  of  the  contract,  held,  that  plaintiffs  were  not  confined  to  the 
damages  sustained  by  reason  of  tlie  refusal  of  the  defendant  to  fill  the 
orders  actually  given,  but  were  entitled  to  recover  such  damages  as  they 
could  show  they  had  sustained  by  a  total  breach  of  the  contract;  i. «.,  the 
value  of  the  contract,  not  merely  imaginary  or  speculative  damages,  but 
such  as  were  reasonably  certain,  and  such  only  as  actually  followed  or 
might  follow  from  such  breach,  such  as  a  jury  could  determine  approx* 
imately  upon  reasonable  conjecture  and  probable  estimates. 

A  person  violating  a  contract  should  not  be  permitted  entirely  to  escape 
liability  because  the  amount  of  the  damage  he  has  caused  is  uncertain. 

Prospective  profits,  so  far  as  they  can  properly  be  proved,  and  which 
would  certainly  have  been  realized  but  for  defendant's  default,  are  al- 
owable  as  damages,  although  the  amount  is  uncertain. 

The  rule  that  damages  which  are  contingent  and  uncertain  cannot  be  re- 
covered embraces  only  such  as  are  not  the  certain  result  of  the  breach,  not 
such  as  are  the  certain  result  but  uncertain  in  amoant. 
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The  aaihorities  on  the  aubject  of  the  allowance  of  proapective  profita  aa 
damagea  collated  and  discnased. 

Hovoe  Machine  Co,  t.  Bryson  (44  Iowa,  159),  disapproved. 

Plaintiff  offered  to  show  on  the  trial,  that,  subsequent  to  the  repudiation 
of  the  agreement,  defendant  established  agencies  in  Mexloo,  and  the 
number  of  machinea  sold  through  them.  This  was  excluded.  Held 
error. 

But  held,  that  the  opinions  of  witnesses  as  to  the  value  of  the  agreement,  the 
profits  which  It,  or  any  agency  established  in  pursuance  of  It,  could  pro- 
duce, the  damages  realized,  and  as  to  the  number  of  machines  they  could 
have  sold,  were  properly  excluded. 

TayU/r  V.  Bradley  (39  N.  Y.  129),  limited. 

MitcheU  V.  Bead  (84  N.  Y.  556),  distinguished. 

(Argued  December  11,  1885  ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  March  16,  1883,  which  af- 
fiijned  a  judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict, 
and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract,  the  substance  of  which  as  well  as  the  mate- 
rial facts  are  set  forth  in  the  opinion. 

Ahram  Wakeman  for  appellants.  The  plaintiffs  are  entitled 
to  recover  as  damages  the  value  of  their  contract;  that  is,  what 
such  a  privilege  as  was  conferred  by  their  contract,  under  all 
the  circumstances,  was  fairly  worth.  {Taylor  v.  Bradley,  39 
N.  T.  129,  144 ;  Griffin  v.  Cohsr,  16  id.  494.)  If  there 
is  no  more  certain  method  of  arriving  at  the  amount,  the  in- 
jured party  is  entitled  to  submit  to  the  jury  the  particular 
facts  and  to  show  the  whole  situation  which  is  the  foundation 
of  the  claim  and  expectation  of  profit,  so  far  as  any  detail 
offered  has  a  legal  tendency  to  support  such  claims.  (1  Suther. 
on  Dam.  113.) 

William  H,  'Williams  for  respondent.  The  alleged  con- 
tract between  the  plaintiffs  and  defendant  was  by  parol,  and  was 
not,  by  its  terms,  to  be  performed  within  one  year  from  the 
making  thereof,  and  was,  therefore,  void.     (2  R.  S.  186,  §  2  ; 
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Oddy  V.  JanU9Sy  48  N.  T.  685 ;  Dung  v.  Parker^  52  id.  494 ; 
Childs  V.  Wa^en  Ckem.  Manfg.  Go,,  13  Weekly  Dig.  59.) 
Defendant's  agreement  to  f arnish  the  plaintiffs'  machines  at 
the  lowest  net  gold  prices  was  a  contract  for  the  sale  and  sup- 
ply of  machines,  and  was  void  because  no  note  or  memorandum 
in  writing  was  made.  (2  R.  S.  136,  §  3  ;  Cooh  v.  MiUard^ 
65  N.  T.  852.)  The  jury  having  found  that  there  was  an 
agreement  as  alleged,  which  defendant  had  violated,  the  measure 
of  damages  was  the  profits  lost  on  actual  sales  made  by  plain- 
tiffs. Estimates  of  probable  sales  furnish  no  proper  criterion 
for  fixing  damages.  (  Waahhum  v.  IliMard,  6  Lans.  1 ;  Orif- 
jm  V.  CoUer,  16  N.  Y.  489 ;  Blomohard  v.  My,  21  Wend. 
342 ;  MitcheU  v.  Comdl.,  41  N.  Y.  Supr.  Ot.  401 ;  Maaterton 
V.  Mayor,  etc.,  T  Hill,  62 ;  Wilis  v.  MiOer,  71  N.  Y.  118 ; 
Hamilton  v.  McPheraon,  28  id.  77 ;  Morey  v.  Mui.  Ga84ight 
Co.,  38  Supr.  Ct.  189 ;  Schooner  Lively,  1  Gall.  315 ;  Waahr 
hum  V.  Hvhhard,  6  Lans.  14;  Caaaidy  v.  Lefevre,  45  N.  Y. 
562.)  The  plaintiffs  cannot  recover  for  loss  of  custom  not 
specially  alleged  in  their  complaint.  {Stapenhorat  v.  Am.  Mfg. 
Co.,  15  Abb.  [N.  S.]  355 ;  Shipman  v.  Burrowa,  1  Hall,  442 ; 
Low  V.  Archer,  12  N".  Y.  282 ;  Vanderalice  v.  Newton,  4  id. 
130.)  The  contract  being  in  part  executory,  plaintiffs  were  not 
entitled  to  recover  damages  for  defendant's  refusal  to  deliver 
the  machines,  unless  they  alleged  in  their  complaint  and  proved 
on  the  trial  that  they  had  performed,  or  offered  to  perform,  the 
conditions  of  the  sale  on  their  part.  (Chitty  on  Cont.  [10th 
Am.  ed.]  467 ;  Benj.  on  Sales,  638,  §  562 ;  CuU^  v.  Powell, 
3  Smith's  Lead.  Cas.  [note  to  Am.  ed.]  23.)  Any  effect  the 
termination  of  the  agreement  as  to  the  sale  of  sewing  machines 
might  have  on  the  plaintiffs'  original  business  is  too  remote  for 
a  basis  for  damages  in  this  action.  {Oriffin  v.  Colver,  16  N. 
Y.  489  ;  Hamilton  v.  McPheraon,  28  id.  77 ;  Caaaidy  v.  Z^ 
Fevre,  45  id.  562.)  Sales  the  plaintiffs  could  have  made  and 
were  prevented  from  making  by  the  act  of  defendant  are 
special  damages,  and  to  be  recovered  they  should  have  been 
alleged ;  not  having  been,  they  cannot  be  proved.  {Stapenhorat 
V.  Am.  Mfg.  Co.,  15  Abb.  [N.  S.]  355.) 
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Earl,  J,  This  action  was  bronght  to  recover  damages  for 
the  breach  of  an  agreement  made  in  the  city  of  New  York  in 
February,  1878,  which  is  set  forth  in  the  complaint  as  follows : 
"  That  if  the  plaintiffs  shall  succeed  in  placing,  that  is  to  say, 
selling,  fifty  of  the  defendant's  sewing  machines  to  one  firm  or 
party  in  the  Eepublic  of  Mexico  during  the  next  trip  of  their 
agent  to  that  country  then  about  to  be  made,  they,  the  plain- 
tiffs, for  every  fifty  machines  so  sold  shall  have  the  sole  agency 
for  the  sale  of  the  defendant's  sewing  machines  in  that  locality 
and  its  vicinity  in  that  Eepublic,  and  the  defendant  should 
furnish  to  the  plaintiffs  machines  at  the  lowest  net  gold  prices." 
The  defendant  denied  the  agreement,  but  the  jury  found  it 
substantially  as  alleged ;  and  it  is  conceded  that  we  must  as- 
sume here  that  such  an  agreement  was  made.  The  plaintiffs 
at  once  entered  upon  the  performance  of  the  agreement^  pur- 
chased a  sample  machine  of  the  defendant,  caused  their  agent 
to  be  instructed  in  its  mechanism  and  management,  and  then 
sent  him  to  Mexico.  After  reaching  there  he  sold  fifty 
machines  to  one  Mead  of  San  Louis  Potosi,  on  his  promise  to 
Mead  that  he  should  be  the  general  agent  of  the  defendant  for 
that  locality  and  its  vicinity.  The  order  for  the  fifty  machines 
was  sent  to  the  defendant  and  filled  by  it,  and  those  machines 
were  forwarded  to  Mexico  and  paid  for.  Shortly  thereafter 
plaintiffs'  agent  made  another  sale  of  fifty  machines  for  another 
locality  in  Mexico,  and  an  order  for  those  machines  was  sent  to 
the  defendant,  which  it  absolutely  refused  to  fill.  Plaintiffs' 
agent  procured  another  order  for  one  machine  and  sent  that  to 
the  defendant,  which  it  also  refused  to  fill ;  arid  then  it  refused 
to  fiU  any  further  orders  from  the  plaintiffs  or  theh'  agents,  and 
absolutely  refused  to  perform  and  repudiated  its  agreement. 
Upon  the  trial  of  the  action  the  plaintiffs  made  various  offers  of 
evidence  to  show  the  value  of  their  contract  with  the  defendant, 
the  most  of  which  were  excluded.  In  his  charge  to  the  jury 
the  judge  held  as  matter  of  law  that  the  plaintiffs  could  recover 
damages  only  for  the  refusal  of  the  defendant  to  fill  the  orders 
actually  given ;  and  the  plaintiffs'  profits  having  been 'shown  t(p 
be  $4:  on  a  machine,  their  recovery  was  thus  limited  to  $204. 
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They  excepted  to  the  rule  of  damages  thus  laid  down,  and  the 
sole  question  for  our  determination  is  what,  upon  the  facts  of 
this  case,  was  the  proper  rule  of  damages?  Were  the  plaintiffs 
confined  to  the  damages  suffered  by  them  in  consequence  of 
the  refusal  of  the  defendant  to  fill  the  two  orders  for  fifty-one 
machines,  or  were  they  entitled  also  to  recover  the  damages 
which  they  sustained  by  a  total  breach  of  the  agreement  on  the 
part  of  the  defendant?  The  judge  limited  the  damages,  as 
stated  in  his  charge,  because  any  further  allowance  of  damages 
for  the  breach  of  the  agreement  would,  as  he  claimed,  be 
merdy  speculative  and  imaginary. 

It  is  frequently  difficult  to  apply  the  rules  of  damages 
and  to  determine  how  far  and  when  opinion  evidence  may 
be  received  to  prove  the  amount  of  damages ;  and  the  diffi- 
culty is  encountered  in  a  marked  degree  in  this  case.  One 
who  violates  his  contract  with  another  is  liable  for  all  the 
direct  and  proximate  damages  which  result  from  the  viola- 
tion. The  damages  must  be  not  merely  speculative,  possible 
and  imaginary,  but  they  must  be  reasonably  certain,  and 
such  only  as  actually  follow  or  may  follow  from  the  breach  of 
the  contract.  They  may  be  so  remote  as  not  to  be  directly 
traceable  to  the  breach,  or  they  may  be  the  result  of  other  in- 
tervening causes,  and  then  they  cannot  be  allowed.  They  are 
nearly  always  involved  in  some  uncertainty  and  contingency ; 
usually  they  are  to  be  worked  out  in  the  future,  and  they  can  be 
determined  only  approximately  upon  reasonable  conjectures 
and  probable  estimates.  They  may  be  so  uncertain,  contin- 
gent and  imaginary  as  to  be  incapable  of  adequate  proof,  and 
then  they  cannot  be  recovered  because  thqr  cannot  be  proved. 
But  when  it  is  certain  that  damages  have  been  caused  by  a 
breach  of  contract,  and  the  only  uncertainty  is  as  to  their 
amoimt,  there  can  rarely  be  good  reason  for  refusing,  on  account 
of  such  unceilainty,  any  damages  whatever  for  the  breach.  A 
person  violating  his  contract  should  not  be  permitted  entirely  to 
escape  liability  because  the  amount  of  the  damages  which  he 
has  caused  is  uncertain.  *  It  is  not  true  that  loss  of  profits  can- 
not be  allowed  as  danSages  for  a  breach  of  contract.  Losses 
Sick  ELS  — Vol.  LVI.  27 
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sustained  and  gains  prevented  are  proper  elements  of  damage. 
Most  contracts  are  entered  into  with  the  view  to  future  profits, 
and  such  profits  are  in  the  contemplation  of  the  parties,  and 
so  far  as  they  can  be  properly  proved,  they  may  form  the  measure 
of  damage.  As  they  are  prospective  they  must,  to  some  ex- 
tent, be  uncertain  and  problematical,  and  yet  on  that  account  a 
person  complaining  of  breach  of  contract  is  not  to  be  deprived 
of  all  remedy.  It  is  usually  his  right  to  prove  the  nature  of 
his  contract,  the  circumstances  surrounding  and  following  its 
breach,  and  the  consequences  naturally  and  plainly  traceable  to 
it,  and  then  it  is  for  the  jury,  under  proper  instructions  as  to 
the  rules  of  damages,  to  determine  the  compensation  to  be 
awarded  for  the  breach.  When  a  contract  is  repudiated  the 
compensation  of  the  party  complaining  of  its  repudiation  should 
be  the  value  of  the  contract.  He  has  been  deprived  of  his 
contract,  and  he  should  have  in  lieu  thereof  its  value,  to  be  as- 
certained by  the  application  of  rules  of  law  which  have  been 
laid  down  for  the  guidance  of  courts  and  jurors. 

These  rules  will  be  illustrated  and  limited  by  a  few  cases, 
some  of  which  are  quite  analogous  to  this,  to  which  attention 
will  now  be  called.  In  Masterton  v.  Mayar^  etc.  (7  Hill,  61), 
Nelson,  Ch.  J.,  said :  "  When  the  books  speak  of  the  profits  an- 
ticipated from  a  good  bargain  as  matter  too  remote  and  uncertain 
to  be  taken  into  the  account  in  ascertaining  the  true  measure  of 
damages,  they  have  reference  to  dependent  and  collateral  engage- 
ments entered  into  on  the  faith  and  in  expectation  of  the 
performance  of  the  principal  contract  ♦  *  *  But  profits  or 
advantages  which  are  the  direct  and  immediate  fruits  of  the  con- 
tract entered  into  between  the  parties  stand  upon  a  different  foot- 
ing *  *  *  It  is  difficult  to  comprehend  why,  in  case  one  party 
has  deprived  the  other  of  the  gains  or  profits  of  the  contract 
by  refusing  to  perform  it,  this  loss  should  not  constitute  a 
proper  item  in  estimating  the  damages."  In  B<igley  v.  Smith 
(10  N.  Y.  489),  it  was  held  that  one  partner  could  maintain  an 
action  at  law  against  the  other  for  a  breach  of  the  partnership 
articles  in  dissolving  before  the  period  therein  limited  ;  that  the 
damages  in  such  an  action  are  the  profits  which  would  have  ac- 
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cnied  to  the  plaintiff  from  the  continQation  of  the  partnership 
business  and  which  are  lost  by  the  unauthorized  dissolution, 
and  that  evidence  of  the  actual  gains  of  the  partnership  during 
its  continuance  is  admissible  as  an  element  in  determining  the 
value  of  the  prospective  profits.  Johnson,  J.,  writing  the  opin- 
ion said :  "  The  object  of  commercial  partnerships  is  profit.  This 
is  the  motive  upon  which  men  enter  into  the  relation.  The 
only  legitimate  beneficial  consequence  of  continuing  a  partner- 
ship is  the  making  of  profits.  The  most  direct  and  legitimate 
injurious  consequence  which  can  follow  upon  an  unauthorized 
dissolution  of  a  partnership  is  the  loss  of  profits.  Unless  that 
loss  can  be  made  up  to  the  injured  party  it  is  idle  to  say  that 
any  obligation  is  imposed  *by  a  contract  to  continue  a  partner- 
ship for  a  fixed  period.  The  loss  of  profits  is  one  of  the  com- 
mon grounds,  and  the  amount  of  profits  lost  one  of  the  common 
measures  of  the  damages  to  be  given  upon  a  breach  of  con- 
tract," and  that  "it  is  very  true  that  there  is  great  difficulty  in 
making  an  accurate  estimate  of  future  profits.  This  difficulty 
is  inherent  in  the  nature  of  the  inquiry.  We  shall  not  lessen 
it  by  shutting  our  eyes  to  tlie  light  which  the  previous  trans- 
actions of  the  partnership  tlirow  upon  it.  Nor  are  we  the 
more  inclined  to  refuse  to  make  the  inquiry  by  reason  of  its 
difficulty,  when  we  remember  that  it  is  the  misconduct  of  the 
defendant  which  has  rendered  it  necessary."  In  Taylor  t, 
Bradley  (39  N.  Y.  129),  the  action  was  to  recover  damages 
for  the  total  breach  by  the  defendant  of  a  contract  to  let  a 
fann  to  the  plaintiff  for  three  years,  each  party  to  furnish  part 
of  the  stock,  seeds,  tools,  etc.,  the  plaintiff  to  occupy  and  work 
the  farm  and  have  certain  specified  supplies  for  his  family,  and 
all  proceeds  to  be  divided  equally,  and  it  was  held  that  the 
plaintiff  was  entitled  to  recover  as  damages  the  value  of  the 
contract,  that  is,  what  such  a  privilege  of  occupancy  and  work- 
ing the  farm,  subject  to  the  conditions  of  the  agreement  and 
under  all  the  contingencies  which  wei*e  liable  to  affect  the  result, 
was  worth.  Woodbufp,  J.,  vmting  the  opinion,  said:  "To 
my  mind  the  only  rule  which  will  do  justice  to  the  parties  is 
that  the  plaintiff  is  entitled  to  the  value  of  his  contract ;  he  was 
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entitled  to  its  performance ;  it  is  broken ;  he  is  deprived  of  his 
adventure ;  what  was  this  opportunity  which  the  contract  had 
apparently  secured  to  him  worth  ?  To  reap  the  benefit  of  it  he 
must  incur  expense,  submit  to  labor  and  appropriation  of  his 
stock.  His  damages  are  what  he  lost  by  being  deprived  of  his 
chance  of  profit."  An  opinion  in  the  same  case  by  Judge 
Gbovkb  is  reported  in  4  Abb.  Ct.  of  App.  Dec.  363,  in  which 
he  said :  ^^  An  examination  of  the  cases  will  show  that  the  courts 
have  been  endeavoring  to  establish  rules  by  the  application  of 
which  a  party  will  be  compensated  for  the  loss  sustained  by  the 
breach  of  the  contract ;  in  other  words,  for  the  benefits  and  gains 
he  would  have  realized  from  its  performance,  and  nothing  more. 
It  is  sometimes  said  that  the  profits  that  would  have  been  de- 
rived from  performance  cannot  be  recovered ;  but  this  is  only 
true  of  such  as  are  contingent  upon  some  other  operation. 
Profits  which  would  certainly  have  been  realized  but  for  the 
defendant's  default  are  recoverable.  *  *  *  It  is  not  an 
uncertainty  as  to  the  value  of  the  benefit  or  gain  to  be  derived 
from  performance,  but  an  micertainty  or  contingency  whether 
such  gain  or  benefit  would  be  derived  at  all.  *  *  *  It 
is  sometimes  said  that  speculative  damages  cannot  be  recovered 
because  the  amount  is  uncertain ;  but  such  remarks  will  generally 
be  found  applicable  to  such  damages  as  it  is  uncertain  whether 
sustained  at  all  from  the  breach.  Sometimes  the  claim  is  rejected 
as  being  too  remote.  This  is  another  mode  of  saying  that  it  is  un- 
certain whether  such  damages  resulted  necessarily  and  immedi- 
ately from  the  breach  complained  of.  The  general  rule  is  that 
all  damages  resulting  necessarily  and  immediately  and  directly 
from  the  breach  are  recoverable,  and  not  those  that  are  contin- 
gent and  uncertain.  The  latter  description  embraces,  as  I  think, 
such  only  as  are  not  the  certain  result  of  the  breach,  and  does 
not  embrace  such  as  are  the  certain  result,  but  uncertain  in 
amount ;"  that  "  the  plaintiff  will  be  fuUy  compensated  by  re- 
covering the  value  of  his  bargain.  He  ought  not  to  have  more, 
and  I  think  he  is  not  precluded  from  recovering  this  by  any  in- 
firmity in  the  law  in  ascertaining  its  amount."  In  ScheU  v. 
Plumb  (55  N.  Y.  592),  it  was  held  that  an  agreement  by  one 
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party  to  support  another  during  life  is  an  entire  continuing 
contract,  and  that 'upon  a  total  breach  thereof  the  latter  may 
recover  full  and  final  damages,  not  only  the  expenses  of  support 
up  to  the  time  of  trial,  but  all  the  prospective  expenses  during 
life,  and  that  the  Northampton  Tables  are  competent  evidence 
as  to  the  probable  duration  of  life.  Gbovkr,  J.,  writing  the 
opinion,  said :  ^^  The  counsel  for  the  appellants  insists  that 
such  cannot  be  the  rule,  for  the  reason,  as  he  insists,  that  it  is 
impossible  to  ascertain  the  damages,  as  the  duration  of  life  is 
uncertain,  and  a  further  uncertainty  arising  from  the  future 
physical  condition  of  the  person.  *  *  *  *  It  may  be 
further  remarked  that  in  actions  for  personal  injuries  the  con- 
stant practice  is  to  allow  a  recovery  for  such  prospective  dam- 
ages as  the  jury  are  satisfied  the  party  will  sustain  notwithstand- 
ing the  uncertainty  of  the  duration  of  his  life  and  other  contin- 
gencies which  may  probably  affect  the  amount."  In  Dennis 
V.  Maasfidd  (10  Allen,  138),  it  was  held  tkit  if  a  written  contract 
by  which  the  master  of  a  whaling  ship  is  employed  provides 
that  he  shall  have  a  certain  '^  lay  "  in  the  proceeds  and  also  an 
additional  compensation  depending  upon  the  amount  of  the 
cargo,  and  he  is  wrongfully  discharged  by  the  owners  before 
the  expiration  of  the  contract,  he  may  recover  as  a  part  of  his 
damages  his  share  of  the  earnings  of  the  ship  both  before  and 
after  his  removal.  Bioelow,  Ch.  J.,  writing  the  opinion  and 
speaking  of  the  earnings  of  the  ship,  said :  "  They  are  un- 
doubtedly in  their  nature  contingent  and  speculative  and  difficult 
of  estimate,  but  being  made  by  express  agreement  of  the  parties 
of  the  essence  of  the  contract,  we  do  not  see  how  they  can  be 
excluded  in  ascertaining  the  compensation  to  which  the  plain- 
tiff is  entitled.  Would  it  be  a  good  bar  to  a  claim  for  damages 
for  breach  of  articles  of  copartnership  that  the  profits  of  the 
contemplated  business  were  uncertain,  contingent  and  difficult  of 
proof,  and  could  it  be  held  for  this  reason  that  no  recovery  could 
be  had  in  case  of  a  breach  of  mich  a  contract  2  Or  in  an  action 
on  a  policy  of  insurance  on  profits,  would  it  be  a  valid  defense 
in  the  event  of  loss  to  say  that  no  damages  could  be  claimed  or 
proved  because  the  subject  of  insurance  was  merely  speculative, 
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and  the  data  on  which  tho  profits  must  be  calculated  were 
necessarily  inadequate  and  insufficient  to  constitute  a  safe  basis 
on  which  to  rest  a  daim  for  indemnity  ? " 

In  Simpson  v.  Zandon  dk  N.  W.  Ji.  Co.  (L.  R,  1 Q.  B.  D.  27:1), 
the  plaintiff,  a  manufacturer,  who  was  in  tho  habit  of  attending 
agricultural  shows  toexhibit  samples  of  his  goods,  and  made  profit 
by  the  practice, delivered  them  upon  a  show-ground  where  he  had 
been  exhibiting  them,  to  the  receiving  agent  of  the  defendant, 
a  railroad  company,  to  be  carried  by  a  particular  day  to  a  show- 
groand  at  another  place  where  a  similar  show  at  which  he  in- 
tended  to  exhibit  was  to  be  held ;  but  nothing  was  expressly 
said  about  the  intention  of  the  plaintiff.  The  samples  did  not 
arrive  until  after  the  day  stipulated  and  when  the  show  was 
over ;  and  the  plaintiff  lost  several  days  in  going  to  meet  them 
and  waiting  for  them.  In  an  action  for  the  breach  of  contract 
a  verdict  was  given  for  damages  which  included  a  sam  for  loss 
of  time  or  loss  of  profit ;  and  it  was  held  that  the  purpose  of 
the  plaintiff  to  exhibit  was  within  the  contemplation  of  the 
parties  to  the  contract ;  that  the  plaintiff  was  entitled  to  the 
damages,  on  the  ground  that  loss  of  profit  was  a  natural  and 
probable  result  of  the  failure  of  that  purpose ;  and  that  no  evi- 
dence was  necessary  of  his  prospect  of  making  profit  at  the 
particular  show  in  question.  Oookbubx,  0.  J.,  said :  "As  to 
the  supposed  impossibility  of  ascertaining  tho  damages,  I  think 
there  is  no  such  impossibility  ;  to  some  extent,  no  doubt,  they 
must  be  matter  of  speculation,  but  that  is  no  reason  for  not 
awarding  any  damages  at  all."  Mellob,  J.,  said :  ^^As  to  the 
difficulty  of  ascertaining  the  amount  of  profits  which  tho 
plaintiff  can  be  supposed  to  have  lost,  that  is  not  a  matter  upon 
which  we  have  to  trouble  ourselves."  Field,  J.,  said :  "As 
to  the  difficulty  of  ascertaining  the  profits  which  the  plaintiff 
can  be  considered  to  have  lost,  a  sufficient  answer  is  that  it 
must  be  assumed  that  the  plaintiff  would  make  some  profits." 
In  Jaquea  v.  MlUar  (L.  K,  6  Oh.  Div.  153),  the  plaintiff  agreed 
with  the  defendant  to  take  a  lease  of  premises  belonging  to 
defendant  for  the  purpose,  as  the  defendant  knew,  of  carrying 
on  a  trade  which  the  plaintiff  was  about  to   commence.     In 


1886.]      Wakbmak  v.  Wheeler  &  Wilson  MVq  Co.         215 

Opinion  of  the  Coart,  per  Eabl,  .1. 

oonsequence  of  the  defendaat's  willful  refusal  to  fulfill  his 
agreement,  the  phuatiff  was  unable  for  fifteen  weeks  to  com- 
mence his  trade ;  and  it  was  held  that,  in  addition  to  judgment 
for  specific  performance  of  the  •  agreement,  damages  must  be 
awarded  in  respect  to  plaintiff's  loss  of  profits  from  his  work 
during  the  fifteen  weeks  ?  To  the  same  effect  are  the  follow- 
ing cases :  (  White  v.  Miller^  71  N.  Y.  118 ;  MitcheU  y.  Read^ 
84  id.  556 ;  Danolds  v.  State,  89  id.  36 ;  Eoy  v.  Gro- 
noble,  34  Penn.  9;  Oaraed  v.  Turner^  71  id.  56;  McNeil 
V,  Reid,  9  Bing.  68;  Fletcher  v.  Tayleur,  17  0.  B.  21.) 

In  confiict,  we  think,  with  these  authorities  is  the  case  of  Howe 
Machine  Co.  v.  Bryson  (44  Iowa,  159).  In  that  case  a  party 
made  a  contract  with  the  general  agents  of  a  sewing  machine 
company,  by  the  terms  of  which  he  was  to  rent  a  room,  pro- 
vide liimself  with  a  team,  and  furnish  other  necessary  means 
for  the  sale  of  machines,  and  devote  his  time  thereto,  the  agents 
agreeing  to  furnish  him  with  all  the  machines  he  could  sell  at 
a  price  twenty-five  per  cent  below  the  retail  rate.  The  party 
performed  his  undertaking  but  the  machines  were  not  supplied 
as  agreed ;  and  it  was  held  that  the  measure  of  damages  was 
the  value  of  the  time  lost  as  the  result  of  the  breach,  without 
reference  to  the  profits  which  might  have  been  realized  if  the 
contract  had  been  performed.  Two  of  the  five  judges  dis- 
sented, and  we  concur  with  them. 

Under  the  Civil  Damage  Act  (Chap.  646  of  the  Laws  of 
1873),  and  under  the  acts  allowing  the  next  of  kin  of  one  whose 
death  has  been  caused  by  the  wrong  or  carelessness  of  another 
to  recover  damages  for  such  death,  the  amount  of  damages 
are  exceedingly  uncertain,  problematical  and  contingent,  and 
yet  they  must  be  left  to  the  determination  of  a  jury  upon  such 
facts  as  can  be  proved.  {Etheri/ngton  v.  R.  R.  Co.,  88  N.  T. 
641 ;  HoughJcirh  v.  D.  <&  IT.  01  Cb.,  92  id.  219.) 

It  is  quite  clear  that  the  rules  of  damages  having  the  sanc- 
tion of  these  authorities  were  violated  upon  the  trial  of  this  ac- 
tion. The  plaintiffs  had  the  right  under  their  agreement  to  estab- 
lish agencies  for  the  sale  of  defendant's  machines  anywhere  in 
Mexico  where  they  could  sell  fifty  machines.   An  agency,  when 


216        Wakeman  V,  Wheeler  &  Wilsost  Wf'q  Co.      [Jan., 

Opinion  of  the  Coart,  per  Earl,  J. 

thas  established,  was  to  be  exclusive,  and  was  to  have  some 
permanency.  It  could  not  be  broken  up  at  the  will  of  the 
defendant  without  some  default  on  the  part  of  the  plaintife. 
That  the  agreement  had  some  value  to  the  plaintiffs  is  very 
clear,  and  of  that  vahie,  whatever  it  was,  they  were  deprived 
by  the  act  of  the  defendant.  It  is  quite  true  that  that  value,  or 
in  other  words,  the  damage  caused  to  the  plainti&  by  the  total 
breach  of  the  agreement  by  the  defendant,  is  quite  uncertain 
and  difficult  to  be  estimated.  But  the  difficulty  is  not  greater 
than  it  was  in  several  of  the  cases  above  cited.  There  are  some 
facts  upon  which  a  jury  could  base  a  judgment,  not  certain  nor 
strictly  accurate,  but  sufficiently  so  for  the  administration  of 
justice  in  such  a  case.  The  agent  whom  plaintiffs  sent  to 
Mexico  was  apparently  intelligent,  capable  and  well  acquainted 
with  Mexico.  Machines  could  be  deUvered  there,  for  about 
$30  per  machine,  and  could  then  be  sold  at  retail  for  about 
$125.  The  profit  of  the  plaintiffs  on  each  machine  was  about 
$4.  Plaintiffs'  agents  readily  made  sales  of  one  hundred  and 
one  machines,  and  were  about  to  make  other  sales.  One  of 
defendant's  agents  subsequently  sold  in  a  single  city  twenty 
machines  in  six  months,  at  $125  each.  The  plaintiffs  had 
estabUshed  two  agencies,  and  to  the  value  of  such  agencies  at 
least  they  were  entitled.  Mead,  who  had  one  of  the  agencies, 
testified,  that  he  had  made  arrangements  with  several  parties 
to  sell  the  machines ;  that  he  had  all  the  facilities  for  carrying 
on  an  extensive  and  profitable  business,  and  was  well  acquainted 
with  the  country.  The  population  of  several  of  the  Mexican 
cities  in  which  plaintiffs'  agent  was  engaged  in  establishing 
agencies  was  shown.  From  all  these  and  other  facts  proved  it 
cannot  be  doubted  that  the  plaintiffs  suffered  damages  to  at 
least  several  hundred  dollars,  and  they  should  not  have  been 
deprived  of  the  damages  which  they  made  to  appear  because 
they  could  not  make  clear  the  full  amount  of  their  damages. 
All  the  facts  should  have  been  submitted  to  the  jury  with 
proper  instructions,  and  their  verdict,  not  based  upon  mere 
speculation  and  possibilties  but,  upon  the  facts  and  circum- 
stances proved,  would  have  approached  as  near  the  proper 
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measore  of  justice  as  the  nature  of  the  case  and  the  infirmity 
which  attaches  to  the  administration  of  the  law  will  admit.  In 
1  Sutherland  on  Damages,  113,  it  is  said:  "If  there  is  no 
more  certain  method  of  arriviniy  at  the  amount,  the  injured 
party  is  entitled  to  submit  to  the  jury  the  particular  facts  which 
have  transpired,  and  to  show  the  whole  situation  which  is  the 
foundation  of  the  claim  and  expectation  of  profits  so  far  as  any 
detail  oflEered  has  a  legal  tendency  to  support  such  claim." 

The  trial  judge  also  erred  in  excluding  evidence  which  would 
have  given  the  jury  some  aid  in  estimating  the  damages.  The 
plaintiffs  made  persistent  efforts  to  show  that  subsequently  to 
the  repudiation  of  its  agreement,  the  defendant  established 
agencies  in  Mexico,  and  the  number  of  machines  sold  through 
such  agencies.  This  evidence  was,  upon  the  objection  of  the 
defendant,  excluded.  We  think  it  should  have  been  received.  It 
would  have  shown  the  market  for  these  machines  there,  and  the 
facility  with  which  they  could  be  sold,  and  would  have  had 
some  tendency  to  show  the  extent  of  business  the  plaintiffs 
could  have  done  there  and  the  value  of  their  agreement. 

We  think  the  opinions  of  witnesses  as  to  the  value  of  the 
agreement,  as  to  the  profits  which  it  or  any  agency  established 
in  pursuance  of  it  could  produce,  as  to  the  damages  plaintifb 
realized,  and  as  to  the  number  of  machines  they  could  have 
sold,  were  properly  excluded.  This  was  not  a  case  for  expert 
or  opinion  evidence.  There  was  no  certain  basis  of  facts 
proved,  or  facts  assumed  upon  which  an  opinion  could  be  based. 
The  conflicting  opinions  of  interested  wituesses,  selected  be- 
cause of  their  favorable  opinions,  instead  of  aiding  the  jury 
would  probably  add  to  their  embarrassment.  The  safer  rule 
in  all  such  cases  is  to  exclude  opinions  and  receive  the  facts, 
and  then  leave  the  matter  for  the  determination  of  the  jury. 
They  may  not  have  any  certain  basis  upon  which  to  rest  their 
judgments,  but  that  cannot  be  helped.  They  are  supposed  to 
be  disinterested  and  must  apply  their  experience  and  common 
sense  to  the  facts  proved  and  reach  the  best  results  they  can. 
Our  views  as  to  opinion  evidence  were  so  fully  expressed  in 
Ferffioson  v.  Subhell  (97  N.  Y.  507),  that  they  need  no  restate- 
SicKELS  —  Vol.  LVI.  28 


218  Satteuly  v.  Winne.  [Jan., 


101    218 
168    1401 


Statement  of  case. 


meut  here.  We  have  no  means  of  knowing  that  the  viewfl 
expressed  by  Judge  Woodruff  in  Taylor  v.  Bradley  {supra)^ 
as  to  the  proof  of  the  damages,  by  the  estimates  of  witnesses, 
were  coincided  in  by  his  associates.  They  were  not  necessary 
to  tlie  decision  of  that  case,  and  we  are  not  prepared  to  assent 
to  them.  In  MitcheU  v.  Reed  (supra),  the  opinions  of  witnesses 
as  to  the  value  of  certain  leases,  based  upon  certain  facts 
assumed,  were  received.  No  question  was  made  at  any  stage 
of  that  case  that  the  opinions  were  not  competent.  The  rule 
as  to  opinion  evidence  was  liberally  applied  in  that  case,  and 
we  are  inclined  to  think  properly.  There  was  some  certain 
basis  for  the  foundation  of  opinions  by  experts  in  reference  to 
the  worth  of  property  which  had  salable  value. 

We  have  not  considered  the  bearing  of  the  statute  of  frauds 
upon  this  case,  as  no  point  or  reference  to  it  was  made  upon 
the  trial. 

Our  conclusion,  therefore,  is  that  this  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Andrew  Satterly,  Respondent,  v,  Robert  Winnb,  Appellant. 

In  proceedingfi  under  the  statute  (Chap.  174,  Laws  of  1853)  to  lay  out  a  pri- 
vate road,  ezac^  and  technical  accuraoj  is  not  required,  but  Biinplj  a  sub- 
stantial compliance  with  the  statute. 

A  description  in  an  application  bj  reference  to  a  private  way  used  by  per- 
misaion  of  the  owner  of  the  land  for  a  great  number  of  years,  so  that 
it  has  come  to  be  called  a  road,  is  sufficiently  definite. 

The  statute  does  not  require  that  the  courses  shall  be  specified  by  the  com- 
pass in  degrees  and  minutes;  and  where  the  general  course  is  given,  as 
easterly,  etc.,  and  the  exact  course  and  distance  can  be  determined  from 
other  particulars  in  the  application,  or  by  natural  monuments  referred  to 
therein,  the  statute  is  substantially  complied  with. 

An  application  for  a  private  road  gave  the  width  of  the  proposed  road,  and 
described  it  as  "  be^nning  at  a  pair  of  bars  at  the  westerly  terminus 
of  a  road  known  as  the  Winne  road/'  a  private  way  so  called  which 
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had  been  used  with  the  consent  of  the  owner  for  over  sixteen  years, 
and  bj  such  user  had  become  plainly  marked  on  the  ground;  the  de- 
Bcription  continued,  **  running  from  thence  (said  bars)  easterly  along  the 
bed  of  the  said  Winne  road/'  and  the  distances  also  were  given  ap- 
proximately.  Hddf  that  the  center  line  of  the  "  Winne  "  road-bed  must 
be  considered  as  intended  to  be  the  line  described  in  the  application;  and 
that  the  reference  to  said  road  was  a  sufficient  specification  of  location, 
courses,"  etc.,  as  required  by  the  statute. 

Where  an  order  of  commissioners  laying  out  a  private  road  was  indefinite 
and  defective,  but  referred  to  the  application,  declaring  that  the  com- 
missioners had  ordered  the  road  to  be  laid  out  pursuant  to  the  applica- 
tion, held,  that  the  description  in  the  application  should  be  considered 
as  incorporated  in  the  order  ;  that  it  controlled  and  determined  the  locus 
of  the  road. 

It  sterns  if  the  jury  in  such  proceedings  find  in  favor  of  laying  out  the 
load,  the  commissioners  are  bound  to  lay  it  out  as  described  in  the  appli- 
cation;  they  have  no  discretion  either  to  refuse  to  lay  it  out,  to  change 
its  location,  or  to  depart  in  any  respect  from  the  road  proposed  by  the 
applicants. 

(Argued  December  11,  1885;  decided  January  19,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  made  December  16, 
1882,  which  granted  a  new  trial  on  exceptions  ordered  to  be 
heard  at  first  instance  at  General  Term,  the  complaint  having 
been  dismissed  on  trial. 

This  was  an  action  for  trespass;  the  defense  was  that  the 
locus  in  quo  is  a  private  road  duly  laid  out  and  opened. 

The  material  facts  are  stated  in  the  opinion. 

John  E.  Van  EUen  for  appellant.  If  either  the  commission- 
ers, or  the  referees,  or  the  Supreme  Court  acquired  jurisdiction 
of  the  subject-matter  of  the  road  proceedings,  their  adjudica- 
tions cannot  be  collaterally  impeached  for  any  errors  that  may 
have  occurred.  {Dohson  v.  Pearce^  12  N.  T.  164;  People 
V.  ComWa,  37  id.  363 ;  M.  E.  Church  v.  Mayor,  etc.,  55 
How.  61 ;  Wiggin  v.  Moyor,  etc,,  9  Paige,  16,  20 ;  In  re 
Arnold,  50  N.  Y.  26 ;  Dolan  v.  Mayor,  etc,,  62  id.  472 ; 
Sherman  v.  Trustees,  etc.,  27  Hun,  392 ;  Elliot  v.  Peirsol,  1 
Pet.  328.)    The  petition  or  application  for  the  road  under  the 
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statute,  in  the  case  of  a  private  road,  confers  jurisdiction  npou 
the  commissioners  in  reference  to  the  subject-matter,  and  con- 
trols any  order  they  may  make.  (Laws  of  1853,  chap.  174, 
§§  1,  12;  1 R.  S.  517,  §§  127, 138 ;  Marble  v.  Whitney,  28  K 
T.  297.)  The  description  of  the  road  as  contained  in  the  appli- 
cation was  sufficiently  definite  and  certain  to  uphold  the  pro- 
ceedings upon  a  direct  review.  {People  v.  ComWsy  37  N.  Y. 
360 ;  People  v.  Taylor,  34  Barb.  481 ;  Haver  man  v.  Tavy,  50 
How.  512 ;  People  v.  Alhrighb,  23  id.  306-310 ;  Coleman  v. 
Manhattan,  94  N.  T.  229  ;  18  Weekly  Dig.  241  ;  Crocker  v. 
Crocher,  5  Hun,  587 ;  Van  Bergm  v.  Bradley,  36  N.  Y.  317.) 
The  center  of  the  old  road-bed  will  be  intended  to  be  the  cen- 
ter line  of  the  road  laid  out.  {People  v.  ComWa,  13  Wend. 
310 ;  Herrick  v.  Stone,  5  id.  580 ;  People  v.  Comers,  1  Cow. 
23 ;  37  N.  Y.  360  ;  Johnson  v.  Loveless,  18  Weekly  Dig.  49.) 
Even  if  the  commissioners  did  not  acquire  jurisdiction  it  was 
conferred  on  the  referees  by  plaintiffs  appeal.  {^People  v. 
Albright,  23  How.  309 ;  1  R.  S.  519,  §  154.)  The  referees 
not  only  had  power  to  have  the  proofs  of  allegations  of  the 
parties  de  novo  upon  the  merits,  but  their  decision,  or  that  of 
any  two  of  them,  is  conclusive  in  the  premises.  (1  R.  S.  519, 
§  54 ;  People  v.  Com'rs,  37  K  Y.  363  ;  2  R.  S.  [6th  ed.]  162, 
§  154 ;  People  v.  Shermem,  15  Hun,  579.)  The  defendant 
cannot,  in  this  collateral  action,  treat  the  adjudications  already 
had  with  contempt  and  as  void  for  want  of  jurisdiction.  {Peo- 
ple V.  Diver,  19  Hun,  263  ;  People  v.  Burton,  66  N.  Y.  453 ; 
Dyckman  v.  Mayor,  etc.,  5  id.  440.)  Had  the  commissioners* 
order  been  questioned  before  the  referees,  they  had  power  to 
make  such  order  as  the  commissioners  should  have  made.  {Peo- 
ple V.  Albright,  23  How.  310 ;  People  v.  Comers,  8  N.  Y. 
476.) 

William  Zounsbery  for  respondent.  The  application  for 
this  private  road  not  being  in  accordance  with  the  statute  was 
void  and  conferred  no  jurisdiction  on  the  commissioner. 
(Laws  of  1853,  chap.  174,  §  1,  p.  308.)  The  requirement  that 
notice  of  application  shall  be  served  upon  the  persons  to  whom 
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it  is  addressed  is  jurisdictional  and  cannot  be  waived  or  dis- 
pensed with.  {People  v.  Judges  of  Herkimer,  20  Wend.  1S6  ; 
People  V.  Robertson,  17  How.  74 ;  People  v.  Supra.,  etc,,  36  id. 
544.)  The  order  is  not  in  conformity  with  the  statute  because 
the  road  as  described  in  it  is  not  the  road  described  in  the  aph 
plication.  (Laws  of  1853,  chap.  174,  §  12 ;  People  v.  Taylor, 
34  Barb.  481.)  The  location  of  the  road  must  stand  upon  the 
order  made  by  the  commissioners  and  not  upon  any  designa- 
tion subsequently  made  by  them  pointing  out  a  location.  {Stew- 
wrt  y.  WalUs,  30  Barb.  344.) 

Andrews,  J.  The  question  in  this  case  turns  upon  the 
validity  of  the  proceedings  taken  in  1877,  to  lay  out  a  private 
road  over  the  lands  of  the  plaintiff  and  Samuel  L.  Satterly.  If 
the  road  was  legally  laid  out  where  the  jury  in  fact  intended 
to  lay  it  out,  and  where  it  was  staked  out  by  the  commissioners, 
the  loeus  in  quo  of  the  alleged  trespass  was  within  the  bound- 
aries of  the  road,  and  the  action  cannot  be  maintained.  The 
act  of  1853  (Chap.  174,  §  1)  prescribes  that  an  application  for 
a  private  road  shall  be  made  in  writing,  "  specifying  its  width 
and  location,  courses  and  distances,  and  the  names  of  the  own- 
ers and  occupants  of  the  land  through  which  the  road  is  pro- 
posed to  bo  laid  out."  The  application  in  this  case  was  in 
writing,  for  the  laying  out  of  a  private  road,  the  width  of  one 
and  a  half  rods,  "  beginning  at  a  pair  of  bars  at  the  westerly 
terminus  of  a  road  known  as  the  '  Winne  road,*  on  the  easterly 
side  of  the  old  Kingston  and  Delaware  Turnpike  road,  and  which 
now  leads  from  the  corner,  in  the  town  of  Shandaken,  etc.,  and 
which  said  *  Winne  road '  leads  from  said  road  to  a  place 
called  Dunderbark  ;  and  running  from  thence  (  said. bars)  in 
an  easterly  course  along  the  bed  of  said  '  Winne  road '  to  the  foot 
of  a  short  hill  near  a  small  apple  tree,  about  one  hundred  and 
twenty  yards ;  there,  leaving  the  old  bed  of  said  ^  Winne  road,' 
and  continuing  in  an  easterly  course  along  the  north  side  of 
the  said  hill  about  two  hundred  yards,  and  there  again  striking 
the  bed  of  said  *  Winne  road,'  near  a  thicket  of  hemlocks  and 
laurels,  on  the  north  side  of  the  road  ;  theuce  in  a  northerly 
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course  along  the  bed  of  said  '  Wiiino  road '  to  the  lands  of 
Samuel  L.  Satterly,  about  eighty  rods ;  thence  continuing  in  a 
northerly  course  along  the  bed  of  said  ^  Winne  road '  over  the 
lands  of  said  Samuel  L.  Satterly  to  the  lands  of  William  Sat- 
terly,  about  eighty  rods,  and  which  said  proposed  road  is 
wholly  in  the  said  town  of  Woodstock  (Ulster  county),  and 
runs  through  the  lands  of  Andrew  Satterly  and  Samuel  L. 
Satterly." 

It  will  be  noticed  that  the  application  describes  the  proposed 
road  as  being  in  the  town  of  Woodstock,  county  of  Ulster,  and 
the  width,  courses,  distances  and  the  termini,  and  further  de- 
scribes it  as  following  the  bed  of  the  old  "  Winne  road,"  except^ 
for  the  distance  of  about  two  hundred  yards  on  the  second 
course.  The  "  Winne  road  "  was  a  way  across  the  lands  of 
the  plaintifiE  and  his  brother  Samuel  L.  Satterly,  which  had 
been  used  for  sixteen  or  eighteen  years  by  the  defendant,  and 
others.  It  was  plainly  marked  on  the  ground  by  such  user, 
but  had  never  been  legally  laid  out,  and  its  use  by  the  defend- 
ant had  been  by  the  license  of  the  ownera  of  the  land  only. 
The  description  in  the  application,  of  the  termini  of  the  pro- 
posed road,  is  indefinite,  except  as  they  are  made  definite  by 
the  reference  to  the  *'  Winne  road."  The  point  of  commence- 
ment is  the  "  bars,"  and  the  point  of  termination  the  "lands 
of  William  Satterly."  But  where  the  "  bars "  were  located, 
and  at  what  precise  point  upon  the  lands  of  William  Satterly 
the  road  was  to  terminate,  is  made  definite  by  the  reference  to 
the  "  Winne  road,"  provided  that  road  itself  is  such  a  definite 
monument  as  may  be  referred  to,  to  make  certain  the  indefinite- 
ness  of  the  description  in  other  respects.  The  center  line  of  the 
old  roadTbed  must  be  intended  to  be  the  line  described  in  the  ap- 
plication. {People  em  rel.  Hawver,  v.  Commissioners^  13  Wend* 
310.)  The  location  of  this  center  line  will  determine  the  exact 
termini  of  the  proposed  road.  It  was  held  in  People,  ex 
reL  Thomas,  v.  Commissioners,  etc.  (37  N.  Y.  360),  that  a  de- 
scription of  a  proposed  highway  by  reference  to  an  established 
highway,  was  a  sufficient  description  by  "  routes  and  bounds," 
under  the  General  Highway  Act,    It  is  true  that  the  description 
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of  public  highways  is  usually  matter  of  public  record,  although 
this  is  not  always  the  case,  and  what  the  fact  was,  in  this  re- 
spect in  the  case  cited,  does  not  appear.  A  private  way  by 
permission,  not  a  matter  of  record,  is  a  less  certain  monument 
than  a  recorded  highway.  But  where  such  a  way  has  been 
used  for  a  great  number  of  years,  so  that  it  has  come  to  be 
called  a  road,  there  is  little  chance  of  uncertainty,  and  a  descrip- 
tion in  an  application  by  reference  to  such  road  gives  substan- 
tial certainty  to  the  description.  The  statute  must  doubtless 
be  substantially  complied  with,  but  exact  and  technical  accuracy 
in  proceedings  for  the  laying  out  of  a  private  road,  conducted, 
as  they  usually  are,  by  persons  not  lawyers,  cannot  be  expected. 
Few  private  roads  would  bear  the  test  of  a  scrutiny  which  re- 
quired a  verbal  and  literal  conformity  to  the  words  of  the  stat-. 
ute.  We  think  the  application  did  specify  with  sufficient  distinct- 
ness the  termini  of  the  proposed  road.  The  course  and  distance 
of  each  line  are  stated  iu  the  application.  The  courses  are  not 
given  by  the  compass,  and  the  distances  are  approximate.  But 
these  are  also  made  certain  by  reference  to  the  ''  Winne  road," 
except  where  on  the  second  course  the  proposed  road  leaves  the 
"  Winne  road"  for  the  distance  of  about  two  hundred  yards. 
But  natural  monuments— the  apple  tree,  the  hill  and  the  thickets 
of  hemlock  and  laurel— mark  the  divergence  and  the  point 
where  the  old  road-bed  again  becomes  the  line  of  the  new  road. 
The  statute  does  not  require  that  the  courses  shall  be  specified 
by  the  compass  in  degrees  and  minutes,  and  where  the  general 
course  is  given  in  the  application  as  easterly,  or  westerly,  etc., 
and  where  the  exact  course  and  distance  can  be  determined 
from  other  particulars  in  the  application,  or  by  natural  monu- 
ments referred  to  therein,  the  statute  is  substantially  complied 
with.  We  are  of  opinion,  therefore,  that  the  application  con- 
formed to  the  statute,  and  gave  jurisdiction  to  the  commis- 
sioners to  call  a  jury,  and  authorized  the  jury  to  act  upon  the 
application.  It  is  undisputed  that  the  jury,  before  making  their 
determination,  proceeded,  in  presence  of  the  commissioners,  to 
view  the  premises ;  that  the  proposed  road  was  staked  out,  and 
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that  the  damages  were  assessed  fur  the  land  within  the  bound- 
aries so  designated. 

The  most  serious  objection  in  the  case  arises  upon  the  order 
of  the  commissioners  laying  out  and  describing  the  road  after 
the  jurj  had  found  that  it  was  necessary,  and  had  assessed  the 
damages.  The  order  in  describing  the  road  does  not  follow 
the  description  in  the  application.  It  describes  the  road  as  be- 
ginning at  the  harSy  etc.,  "  and  then  running  an  easterly  course 
of  nine  hundred  and  eighty-eight  feet,  and  then  a  north-east 
course,  seven  hundred  and  sixty  feet,  and  thence  bearing  a  little 
more  east,  three  hundred  and  nine  feet,  thence  bearing  more 
north,  two  hundred  and  fifty-two  feet,"  and  so  on.  It  is  in- 
definite, and  except  that  it  refers  to  the  application  and  declares 
that  the  commissioners  had  ordered  that  the  road  be  laid  out 
purauanfU  to  the  applicatuxiiy  according  to  a  survey  made  by 
them,  would  be  incurably  defective.  The  first  course  given  in 
the  order,  running  nine  hundred  and  eighty-eight  feet,  embraces 
the  first  two  courses  in  the  application.  The  distance  by 
measurement  of  the  first  two  lines,  as  given  in  the  application, 
is  about  one  thousand  feet.  The  inference  from  the  descrip- 
tion in  the  order,  unaided  by  the  application,  would  be  that  the 
first  course  of  nine  hundred  and  eighty-eight  feet  was  a  straight 
line,  whereas  in  fact  there  is  a  bend  in  the  road,  as  described 
in  the  application,  before  reaching  the  termination  of  the  second 
course,  and  a  straight  line  from  the  bars  to  the  termination  of 
the  second  course  would  leave  the  locus  in  quo  outside  the 
road.  But  if  the  description  in  the  application  is  deemed  to  be 
incorporated  into  the  order,  the  two  descriptions  can  be  sub- 
stantially reconciled.  It  would  then  appear  that  the  distance 
of  nine  hundred  and  eighty-eight  feet  was  not  a  straight  line, 
and  so  as  to  the  other  discrepancies  and  uncertainties  in  the  lines 
specified  in  the  order.  We  are  of  opinion  that  the  description 
in  the  application  is  the  controlling  one  and  determines  the 
actual  locus  of  the  way.  In  laying  out  a  private  road,  if  the 
jury  find  in  favor  of  laying  out  the  road,  the  commissioners 
are  bound  to  lay  it  out  as  described  in  the  application,  and  have 
no  discretion  either  to  refuse  to  lay  out  the  road,  or  to  change 
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its  location,  or  to  depart  in  any  respect  from  the  road  proposed 
by  the  applicants.  They  have  no  power  to  decide  any  thing, 
bnt  perform  simply  the  ministerial  functions  prescribed  in  the 
twelfth  section  of  the  act  of  1853.  That  section  is  as  follows : 
"  The  commissioners  shall  annex  to  snch  verdict  (of  the  jury) 
the  application  mentioned  in  the  first  section  of  this  act,  and 
hand  the  same  to  the  town  clerk,  who  shall  file  the  same,  and 
the  commissioner  or  commissioners  shall  lay  out  and  make  a 
record  of  said  road,  as  described  in  the  petition  of  the  appli- 
cant." It  is  true  that  the  road  certified  by  the  jury  does  net 
become  a  legal  private  road  until  the  commissioners  have  per- 
formed the  duty  imposed  by  this  section.  That  the  verdict 
and  application  were  duly  filed  is  not  questioned.  The  com- 
missioners made  an  order  laying  out  the  road.  The  order  de- 
clares that  it  was  laid  out  pursuant  to  the  application.  The 
description  in  the  order  docs  not  follow  the  language  in  the 
application.  Bnt  this  we  conceive  cannot  be  essential,  provided 
the  description  in  the  application  is  incorporated  into  the  order 
by  reference,  and  the  two  descriptions  are  not  irreconcilably  re- 
pugnant. While  on  the  one  hand  we  recognize  the  importance 
of  the  rule  that  proceedings  in  invitum  to  divest  an  owner  of 
his  property  ought  to  be  carefully  watched  so  that  no  injustice 
be  done,  on  the  other  hand  we  cannot  fail  to  reci»gnizo  the  im- 
portance of  the  public  policy,  sanctioned  by  constitutional  pro- 
vision, which  requires  that  facilities  be  furnished  for  private 
ways,  so  that  the  property  of  citizens  may  be  made  accessible. 
This  policy  will  be  best  promoted  by  a  fair  and  reasonable,  in- 
stead of  a  strained  construction  of  the  statute  authorizing  the 
laying  out  of  private  roads,  and  we  are  of  opinion  that  there 
was  no  defect  which  invalidated  the  proceedings  in  this  case. 
The  point  that  the  road  ran  across  the  land  of  one  Evans,  who 
was  not  named  in  the  application,  or  notified,  and  whose  dam- 
ages were  not  assessed,  is  not  supported  by  the  evidence  taken 
in  this  proceeding,  and  the  point  was  not  raised  on  the  trial. 
If  the  question  was  before  us,  it  would  we  think  admit  of 
great  doubt  whether  the  plaintijff  could  allege  a  defect  or  omis- 
sion in  the  proceedings,  affecting  the  right  of  a  third  person, 
SiCKELs — Vol.  LVI.  29 
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with  whom  he  was  not  in  privity,  and  who  raises  no  question, 
and  so  far  as  appears  makes  no  complaint. 

We  think  the  complaint  was  properly  dismissed  at  the  Cir- 
cuit, and  that  the  order  of  the  General  Term  should  be  reversed 
and  judgment  entered  for  the  defendant. 

All  concur. 

Order  reversed  and  judgment  accordingly. 


Samuel  Billings,  Respondent,  v.  Leslie  W.  Russell  et  al., 
Impleaded,  etc.,  Appellants. 

The  fact  that  a  mortgage  was  given,  or  U  teems  that  property  was  transferred, 
byadebtorforayalaable  coosideration,  is  not,  as  a  proposition  of  law,  in- 
consistent with  the  existence  of  an  intent  on  the  part  of  the  debtor  to  de* 
frand  his  creditors,or  of  such  knowledge  thereof,  on  the  part  of  the  mort- 
gagee or  purchaser  as  will  avoid  the  mortgage  or  conveyance,  and  in  this 
regard  no  distinction  can  be  made  between  the  consideration  famished 
by'an  existing  debt  and  that  arising  in  any  other  manner.  When  there 
is  an  actual  intent  to  defraud,  no  form  in  which  the  transaction  is  put 
can  shield  the  property  transferred  from  the  claim  of  creditors. 

Proof,  therefore,  that  a  mortgage  executed  by  an  insolvent  debtor  was 
given  to  secure  a  debt  actually  owing  by  the  mortgager  does  not,  as  matter 
of  law,  disprove  the  existence  of  a  fraudulent  intent  on  the  part  of  the 
debtor. 

Auburn  Ex.  Bank  v.  FUch  (48  Barb.  344),  Archer  v.  O'Brien  (7  Hun,  146), 
Jewett  V.  Notewqre  (30  id.  192),  BedeU  v.  Chase  (34  N.  Y.  886),  distin- 
guished. 

BiUinge  v.  Billings  (31  Hun,  65),  reversed. 

(Argued  December  14, 1885  ;  decided  January  19, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  19, 
1883,  which  reversed  a  judgment  in  favor  of  defendants,  Russell 
&  Sawyer,  entered  upon  the  report  of  a  referee,  (Reported 
below,  31  Hun,  65. ) 

This  action  was  brought  to  foreclose  a  mortgage.  Said  de- 
fendants were  judgment  creditors  of  the  mortgagor  and  de- 
fended on  the  ground  that  the  mortgage  was  fraudulent  and  void 
iis  against  the  creditors  of  said  mortgagor. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 


1886.]  Billings  v.  Kussell  et  al.  227 

Statement  of  case. 

Ledie  W.  HibsseU  for  appellants.  Where,  upon  appeal  to 
the  General  Term  frqm  a  judgment  in  an  action  tried  by  the 
court,  the  record  does  not  contain  the  evidence,  but  the  appeal 
is  heard  and  determined  solely  upon  the  findings  of  fact  and 
law,  in  order  to  succeed  it  is  incumbent  upon  the  appellant  to 
show  that  the  trial  couH  could  not,  in  any  view  of  the  facts 
found,  properly  order  the  judgment.  {Ag,  Ins,  Co.  v.  Bar- 
nard, 96  N.  T.  525;  Van  Tassel.x.  Wood,  76  id.  614.)  The 
question  of  fraudulent  intent  is  one  of  fact.  (2  R.  S.  137,  §  4 ; 
Warner  v.  BlaTceman,  4  Keyes,  487.)  A  fraudulent  contract 
like  the  one  here  cannot  be  used  to  defeat  the  judgment  credit- 
ors of  an  insolvent.  {Steams  v.  Gage,  79  N".  T.  102,  107; 
Parker  v.  Conner,  93  id.  118,  128.)  The  debt  for  which  the 
mortgage  was  given  may  be  valid  and  remain,  but  the  security 
attempted  to  be  put  ahead  of  the  appellants'  judgment  cannot 
stand.  ( Waterburxj  v.  Sturte^)ant,  8  Wend.  353,  361 ;  Gar- 
land V.  Rwes,  4  Eand.  282 ;  15  Am.  Dec.  *756,  766,  767 ; 
Zowry  V.  Pinson,  2  Bailey's  Law,  324 ;  23  Am.  Dec.  140  ; 
Shelley  v.  Boothe,  73  Mo.  74;  39  Am.  Rep.  481.) 

C  A.  Kellogg  for  respondent.  If  the  property  of  a  debtor 
is  applied  upon  a  honajide  debt  the  office  of  the  statute  is  ful- 
filled, even  if  it  be  done  with  general  design  to  hinder  and 
delay  other  creditors,  that  not  being  the  f  rau(^  contemplated. 
{Avhurn  Ejb,  BJc.  v.  Fitch,  48  Barb.  344  ;  Murphy  v.  Moore, 
23  Hun,  98 ;  TTale  v.  Stewart,  7  id.  591 ;  Roeher  v.  Bowe, 
26  id.  557;  Waterhury  v.  Sturtevant,  18  Wend.  353;  JeweU 
V.  Noteware,  30  Hun,  192 ;  Cowenhoven  v.  Hart,  21  Penn. 
St.  495.)  A  debtor  may  prefer  one  creditor  to  another  and 
such  creditor  may  acquiesce  in  that  prefpreuce.  {Archer  v. 
O'Brien,  7  Hun,  150  ;  RedeU  v.  Chase,  34  N.  Y.  388.)  The 
intent  meant  by  the  statute  must  be  the  intent  on  the  debtor's 
part  to  keep  from  his  creditors  something  they  had  a  right  to 
have  applied  on  their  debts.  {Hale  v.  Stewart,  7  Hun,  591; 
Archer  v.  O'Brien,  id.  150 ;  Axibum  Ex.  BJc.  v.  Fitch,  48 
Barb.  353,  355.)  There  could  be  no  such  intent  in  this  case 
as  the  mortgage  only  applied  the  property  to  the  security  of  a 
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honafide  debt  and  no  more.  (48  Barb.  344 ;  30  Han,  192 ; 
Wait  on  Fraud.  Cont.  513;  Y  Hun,  .591,  150;  40  id.  194; 
Roeher  v.  JSowe,  26  id.  557 ;  Seymore  v.  WUsotiy  19  N.  Y. 
421;  Weaver  v.  Bardm,  49  id!  300;  21  Ponn.  St.  495.) 
The  debtor  had  a  right  to  secure  plaintiff  and  the  latter  had  a 
right  to  allow  him  to  remain  on  the  premises  as  long  as  he 
pleased,  as  against  his  mortgage,  and  no  other  creditor  could 
say  he  was  injured  by  plaintiff's  leniency.  (48  Barb.  351.) 
Although  the  referee  has  characterized  the  mortgage  as  frand- 
ulent  and  void,  that  does  not  change  its  essential  character  as 
made  out  by  the  other  findings.  {Coleman  v.  JBurr^  93  N.  Y. 
17-31.)  The  referee's  findings  are  inconsistent  and  those 
should  be  followed  which  are  most  favorable  to  the  defeated 
party  and  others  disregarded.  {Sohwinffer  v.  Jiaymond  83 
N.  Y.  192 ;  BonnelX  v.  Oriawold,  89  id.  122.) 

RuGER,  Ch.  J.  Owing  to  the  method  in  which  this  case  is 
presented  by  the  record,  the  question  of  fact  discussed  by  the 
.General  Term,  does  not  seem  to  have  been  properly  before 
that  tribunal.  None  of  the  evidence  taken  on  the  trial  is  con- 
tained in  the  error  book,  and  the  case  was  considered  below,  as 
it  must  be  here,  solely  upon  the  facts  found  by  the  referee.  It 
was,  therefore,  impossible  for  the  Q-eneral  Term  to  review 
the  case  upon  the  facts,  as  they  were  not  before  it,  and  its 
order  of  reversal,  must  have  been  based  upon  assumed  errors 
of  law  to  which  our  right  of  review  is  necessarily  confined. 
(^Gase  V.  Phdpa^  39  N.  Y.  164.)  This  limitation  upon  the 
right  of  review  is  further  imposed  by  the  language  of  the  order 
of  reversal  which  does  not  state,  that  it  was  based  upon  ques- 
tions of  fact.  In  such  case  the  Code  requires  us  to  assume 
that  the  order  was  founded  upon  errors  of  law  alone,  and  unless 
such  errors  are  discovered  in  the  findings  of  the  referee  the 
order  of  reversal  cannot  be  sustained.  (§  1338,  Code  of  Civil 
Pro.)  The  referee  has  found  that  the  mortgage  in  suit  was 
given  by  the  mortgagor  to  secure  a  debt  actually  owing  bj'  him 
to  the  plaintiff,  but  "  with  the  intent  to  hinder  and  delay  his 
creditors,  and  for  the  purpose  of  placing  the  lands  and  premises 
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described  in  the  complaint,  beyond  the  reach  of  his  said  credit- 
ors, and  securing  the  use  and  retaining  the  possession  thereof 
as  a  home,  for  himself  and  family,"  and  that  the  same  was  re- 
ceived by  the  plaintiff  "  with  the  full  knowledge  of  the  afore- 
said intent  and  purpose  on  the  part  of  said  George  Billings, 
and  with  a  like  intent  and  purpose  on  his  own  part  accepted 
and  received  said  bond  and  mortgage."  As  a  conclusion  of 
law  the  referee  found  that  said  mortgage  was  "  fraudulent  and 
void  as  against  the  creditors  of  said  George  Billings." 

The  statute  relating  to  fraudulent  conveyances  provides  in 
express  language,  that  every  conveyance  of  arjy  estate  or  interest 
in  lands,  made  with  intent  to  hinder,  delay  or  defraud  creditors, 
shall,  as  against  such  creditoi^s,  bo  void.  It  is  further  provided 
that  in  all  cases  arising  under  this  statute  the  question  of 
fraudulent  intent  "  shall  be  deemed  a  question  of  fact  and  not 
oflaw^^  and  that  it  shall  not  be  so  construed  as  to  affect  or 
impair  the  title  of  a  purchaser  for  a  valuable  consideration,  un- 
less it  shall  appear  that  such  purchaser,  had  previous  notice  of 
the  fraudulent  intent  of  his  immediate  grantor,  or  of  the  fraud 
rendering  void  the  title  of  such  grantor.  (Tit.  3,  chap.  7, 
part  2  of  R.  S.) 

It  thus  appears  that  the  finding  of  the  referee  is  stated  sub- 
stantially in  the  language  of  the  statute,  and  must  be  deemed 
conclusive  as  to  the  intent  with  which  the  mortgage  was  given, 
unless  some  controlling  fact  is  also  found,  which  nullifies  it,. and 
renders  the  conclusion  of  law  predicated  thereon,  erroneous. 
It  is  inferable  from  the  opinion  of  the  court  below  that  it  sup- 
posed such  a  fact  was  discovered,  in  the  finding  that  the  mort- 
gage was  given  for  a  valuable  consideration.  We  are  of  the 
opinion,  however,  that  the  fact  of  the  payment  of  a  valuable 
consideration  upon  a  transfer  of  property  is  not,  as  a  proposi- 
tion of  law,  inconsistent  with  the  existence  of  an  intent  to  de- 
fraud, and  that  in  the  application  of  this  principle,  no  distinc- 
tion can  be  made  between  the  consideration  furnished  by  an 
existing  debt,  or  one  arising  in  any  other  manner.  It  is  un- 
doubtedly evidence,  and  usually  strong  evidence,  of  the  intent 
with  which  the  conveyance  is  made,  but  is  simply  a  circum- 


230  Billings  v,  Russell  et  a1«  [Jan., 

Opinion  of  the  Co  art,  per  Rugsr,  Ch.  J. 

Stance  to  be  considered  by  the  court  in  determining  the  ques- 
tion of  intent.  The  statute  itself  declares  all  conveyances 
made  with  a  fraudulent  intent  absolutely  void,  except  in  the 
case  of  those  made  upon  a  good  consideration  and  in  ignorance 
on  the  part  of  the  purchaser  of  the  fraudulent  design  of  his 
grantor.  It  contains,  therefore,  the  strongest  implication  that 
the  payment  of  a  valuable  consideration  is  not  inconsistent 
witli  the  existence  of  an  intent  to  defraud,  and  of  such  knowl- 
edge on  the  part  of  the  purchaser,  of  the  fraudulent  design,  as 
will  avoid  a  conveyance  made  to  him,  even  though  accompanied 
by  the  payment  of  an  adequate  consideration.  The  vice  in 
the  argument  of  the  court  below,  if  any  there  is,  seems  to  be 
in  its  assumption,  that  the  mere  payment  of  a  good  considera- 
tion by  the  vendee,  upon  the  transfer  of  property  by  an  insolv- 
ent debtor,  as  matter  of  law  disproves  the  existence  of  a  fraud- 
ulent intent  in  such  a  transaction.  It  seems  to  us  that  this 
very  case  illustrates  the  error  contained  in  such  an  assumption. 

The  debtor  here  was  enabled  by  the  inducement,  held  out  to 
his  creditor,  in  the  offer  to  secure  his  debt,  to  obtain  from  liim 
an  assurance  that  the  property  mortgaged  should  be  so  hold 
and  protected  by  the  mortgage  from  other  creditors,  as  to 
enable  the  mortgagor  to  occupy  and  enjoy  it  for  an  indefinite 
time,  for  the  benefit  of  himself  and  his  failiily.  Although 
the  form  of  the  transaction  was  that  of  security  for  a  debt,  its 
real  object  and  design,  was  to  so  incumber  the  property 
by  an  apparent  lien,  as  to  mislead  creditors  and  enable  the 
debtor  to  possess  and  enjoy  its  beneficial  fruits*  The  effect 
of  the  transaction  was  really  to  diminish  the  actual  value  of  the 
security  given,  and  enable  the  debtor  to  secure  the  difference, 
between  the  present  value  of  a  security  payable  in  the  future 
without  interest,  and  the  present  value  of  the  land  mortgaged. 
This  was  property  and  justly  belonged  to  the  creditors  of  the  in- 
solvent debtor,  but  was  practically  withdrawn  from  them  by 
the  transaction. 

It  is  argued,  if  the  debtor  retains  any  interest  in  the  prop- 
erty mortgaged,  that  such  interest  is  property,  and  dan  be 
reached  by  the  creditor,  and,  therefore,  he  is  not  defrauded. 
It  is    possible  that    this  might    be  so  if    the    whole    tran- 
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Baction  was  made  known,  but  the  vice  here  is  the  imposition 
of  a  fictitious,  because  unenforceable  incumbrance,  equal  to  the 
entire  value  of  the  property  mortgaged.  It  is  no  answer 
to  such  a  transaction,  to  say  that  the  same  result  could  have 
been  accomplished  by  lawful  proceedings,  taken  by  the  volun- 
tary action,  of  the  creditor.  It  was  not  so  done,  and  wliether  it 
ever  would  have  been  accomplished  in  that  way  is  purely  a 
matter  of  conjecture.  The  continued  possession  of  the  prem- 
ises by  the  debtor  was  here  imposed  as  the  condition  of  giving 
the  security.  Other  situations  can  readily  be  conceived  where 
the  transfer  of  property,  for  a  valuable  consideration,  may  be 
made  the  cover  for  fraudulent  practices.  Exchanges  by  which 
one  kind  of  property  is  converted  into  another  more  easily 
concealed  or  transported ;  the  incumbrance  of  visible  and  un- 
available property,  and  the  retention  of  that  which  is  convert- 
ible, or  even  the  reverse  of  this,  and  other  cases,  where  the  ag- 
gregate value  of  the  debtor's  property  is  not  diminished,  but 
an  apparent  obstacle  to  a  creditor's  proceedings  is  created,  are 
auiong  the  methods  by  which  frauds  may  be  perpetrated,  by 
an  insolvent  debtor.  Such  transactions  can  be  justified  upon 
the  reasoning  of  the  court  below,  but  they  are  in  fact,  fraud- 
ulent and  condemned  by  the  statute.  {Pettit  v.  Sfiepherd^  5 
Paige,  493,  501). 

The  cases  cited  by  the  General  Term  to  sustain  the  position 
taken  by  it  do  not  seem  to  us,  to  bear  out  the  proposition  ad- 
vanced. The  case  of  Auburn  Ex,  Bank  v.  Fitch  (43  Barb. 
344)  was  a  review  by  the  General  Term  upon  questions  of  fact 
of  the  judgment  of  the  trial  court  in  favor  of  the  plaintiff,  and 
the  reversal  was  based  altogether  upon  alleged  erroneous  findings 
of  fact  In  Archer  v.  O'Brien  (7  Hun,  146,  150),  the  question 
arose  on  exceptions  to  the  charge  of  the  trial  judge,  and  the 
court  there  held  that  the  debtor's  vendee  was  entitled  to  a  charge 
that  "  If  he  was  a  hona  fide  creditor  and  took  a  bill  of  sale 
as  security  for  his  debt,  and  had  no  notice  of  any  fraudulent 
design  on  the  part  of  the  vendor,  he  was  entitled  to  hold  the 
property  as  against  the  other  creditors  of  his  vendor."  The 
proposition  of  law  contained  in  this  request  was  undoubtedly 
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correct,  but  it  afiords  no  countenance  to  the  doctrine  that  the 
hona  fides  of  the  debt  alone  is  conclusive  upon  the  question 
of  a  fraudulent  intent.  Even  the  case  of  Jewett  v.  Ifoteware 
(30  Hun,  192)  is  sustainable  upon  the  ground  that  fraudulent  in- 
tent would  not  be  predicated  of  the  facts,  the  only  fraud  found, 
being  the  intent  on  the  part  of  one  creditor,  to  get  payment 
of  his  debt  in  preference  to  another,  knowing  that  the  debtor 
did  not  possess  property  sufficient  to  pay  both.  The  report  of 
the  case  does  not  show  that  there  was  any  finding  of  fact  that 
the  mortgage  there  was  given  to  defraud  creditors,  and  therein 
it  differs  radically  from  the  case  at  bar.  In  the  case  of  Bedell 
v.  Chase  (34  N.  Y.  386),  the  plaintiffs  had  purchased  of  an  insol- 
vent firm  their  stock  of  goods,  and  paid  for  them  by  their  own 
notes,  maturing  at  different  periods  in  the  future.  It  was  left 
to  the  jury  upon  an  unexceptional  charge,  to  say  whether  the 
transaction  was  fraudulent  or  not,  and  they  found  as  a  question 
of  fact  that  it  was  an  honest  purchase,  and  this  finding  was 
sustained  by  the  court  on  appeal. 

We  have  thus  briefly  referred  to  the  cases  cited  in  the  court 
below,  and  do  not  find  in  them  authority  for  the  proposition 
claimed.  The  authorities,  aside  from  the  statute  itself,  hold- 
ing a  contrary  proposition,  are  quite  numerous,  and  cannot, 
within  reaponable  limits,  be  either  all  referred  to,  or  extensively 
quoted  from. 

Wait  on  Fraudulent  Conveyances,  §  208,  says:  "If  the 
alienation  is  effected  with  a  mutual  design  to  hinder,  delay 
or  defraud  creditors,  the  presence  even  of  the  most  bounteous 
or  adequate  consideration  will  not  save  or  cure  it."  "  It  is  not 
sufiicieut  that  it  be  upon  good. consideration  or  hona  fides j  it 
must  be  both,"  citing  many  cases.  (Kerr  on  Frauds,  199.) 
May  on  Fraudulent  Conveyances,  233,  says:  ^' Mala  fides 
supersedes  all  inquiry  into  the  consideration,  but  hona  fides 
alone  is  not  always  sufficient  to  support  a  transaction  not 
founded  on  any  valuable  consideration."  Senator  £dwabds, 
delivering  the  opinion  of  the  Court  of  Errors  in  Waterhury  v. 
Sturtevant  (18  Wend.  354),  said :  "  This,  therefore,  appears  to 
be  a  case  between  a  debtor  and  a  hona  fide  creditor  in  wliich 
the  former  has  preferred  the  latter  to  his  other  creditors,  and 


1886.]  BiLLiNOS  V.  BussBLL  et  al.  233 

Opinion  of  the  Court,  per  Ruoer,  Ch.  J. 

if  simply  a  case  of  this  description  unaffected  with  frauds  the 
conveyance  must  be  considered  1^1  and  valid."  The  case  of 
BlennerhaaseU  v.  Sherman  (105  U.  S.  117),  was  where  a 
mortgage  was  also  given  to  secure  a  hona  fide  debt,  and  yet 
it  was  held  by  the  court  that,  having  been  given  for  the  pur- 
pose of  f acihtating  the  commission  of  a  fraud  by  the  mortgagor 
upon  his  otlier  creditors,  it  was  void.  The  frequent  case  of  a 
mortgage  of  chattels  for  a  hona  fide  debt  where  the  mortgagor 
is  permitted  to  remain  in  possession  of  the  property,  and  dis- 
pose of  it,  is  an  illustration  of  the  rule  that  a  fraudulent  pur- 
pose may  be  covered  by  a  conveyance  given  to  secure  a  hona  fide 
debt.  A  Conveyance  to  a  creditor  of  property  sufficient  to  pay 
his  full  debt,  upon  condition  that  he  will  give  a  portion  to  the 
grantor's  wife,  was  held  to  be  fraudulent  in  Kiseam  v.  Edmonr 
ston  (I  Iredell's  Eq.  180).  It  was  said  by  Judge  Earl,  in 
Starin  v.  Kelly  (88  N.  T.  421),  that  "  under  the  statute  a  cred- 
itor assailing  a  transfer  of  property  as  fraudulent  may  succeed 
by  simply  showing  a  fraudulent  intent  on  the  part  of  the  vendor, 
or  such  intent  on  the  part  of  the  vendee.  If,  however,  the 
vendee  shows  that  he  paid  a  valuable  consideration  for  the 
property  transferred  to  him,  the  proof  of  the  fraudulent  intent 
of  the  vendor  only,  is  not  sufficient ;  then  there  must  be  proof 
also  of  a  fraudulent  intent  on  the  part  of  the  vendee,  or  that 
he  had  notice  of  the  vendor's  fraudulent  intent."  In  Syracuse 
Chilled  Plow  Co.  v.  Wing  (85  N.  Y.  421, 426),  this  court.  Judge 
Kapallo  writing  the  opinion,  distinctly  recognized  the  princi- 
ple that  a  mortgage,  though  given  for  a  just  debt,  might  be 
assailed  as  fraudulent,  and  held  that  the  question  as  to  the 
intent  with  which  it  was  given,  was  purely  one  of  fact.  (See, 
also,  Kimball  v.  Thompson^  4  Cush.  441 ;  Oragg  v.  Ma/rtin^ 
12  Allen,  498 ;  Bradley  v.  Ragsdale^  64  Ala.  558,  559.)  It  was 
held  \\\.  Schmidt  v.  Opie  (33  N".  J.  Eq.  141)  that  if  a  mortgage  be 
given  for  a  fraudulent  purpose,  even  though  for  an  honest  debt, 
and  the  mortgagee  was  cognizant  of  the  mortgagor's  purpose, 
it  is  fraudulent  as  against  creditors.  Similar  authorities  are 
found  in  Garland  v.  Rives  (4  Randolph,  282),  Lowry  v. 
Pvnscm  (2  Bailey's  Law,  324),  Shelley  v.  BootJie  (73  Mo.  T4). 
SiCKELS  —  Vol.  LVI.  80 
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From  this  review  of  the  authorities  it  seems  dear  that,  where 
there  is  an  actaal  intent  to  defraud,  no  form  in  which  the 
transaction  is  put  can  shield  the  property  so  transferred  from 
the  claims  of  creditors,  even  though  a  full  and  adequate  con- 
sideration be  received  for  the  same. 

The  order  of  the  General  Term  should,  therefore,  be  re- 
versed and  the  judgment  entered  on  the  report. of  the  referee 
affirmed. 

All  concur.  ' 

Order  reversed  and  judgment  affirmed. 


'no  aoe      Henry  Hildreth,  Respondent,  v.  The  Onr  of  Troy,  Appel- 


lant. 

101    284 

157  191  The  rejection  of  a  competent  juror  ia  ground  of  error,  although  the  jurors 
who  actuaUy  trj  the  case  are  competent,  it  is  the  right  of  a  partj  to  re- 
quire that  the  range  of  selection  shall  not  be  limited  by  excluding  with, 
out  cause  a  competent  j  uror  from  the  panel. 

By  defendant's  charter  (§  16,  chap.  1,  Laws  of  1816),  it  is  declared  that  in 
an  action  to  which  the  city  is  a  party  '*  no  person  shall  be  deemed  an  in- 
competent juror  by  reason  of  his  being  an  inhabitant  *  *  *  of  the 
said  city."  In  an  action  against  the  city,  upon  impaneling  the  jury  the 
plaintiff  "excused"  eight  jurors,  drawn  from  the  regular  panel,  who 
were  inhabitants  of  the  city,  on  the  ground  that  they  were  interested. 
Defendant's  attorney  objected.  The  court  overruled  the  objection,  holding 
that  all  such  jurors  were  disqualified,  to  which  ruling  said  attorney  ex- 
'  cepted.  Afterward  six  other  jurors  were  rejected  on  the  same  ground. 
Held,  that  the  ruling  was  error  which  was  available  to  defendant  on  ap- 
peal (Code  of  Civ.  Pro.,  §  1180) ;  that  the  proceeding  on  the  part  of 
the  plaintiff  was  in  substance  a  challenge,  and  that  the  ruling  in  sub- 
stance gave  plaintiff  fourteen  peremptory  challenges  instead  of  the  two  to 
which  he  was  entitled. 

Preery  v.  PeopU  (3  Keyes,  425),  Ferris  v.  People  (35  N.  Y.  125),  PeopU  v 
Baruom  (7  Wend.  417),  difltinguished. 

(Argued  December  15, 1885  ;  decided  January  19.  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Oourt,  in  the  third  judicial  department,  entered  upon  an 
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order  mado  November  20^  1883,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

WULiam  J.  Roche  for  appellant.  The  trial  judge  erred  in  ex- 
cluding, from  the  jurors  drawn  for  said  trial,  jurors  who  at  the 
time  resided  in  Troy.  (Laws  1816,  chap.  1,  §  16 ;  Laws  1870, 
chap.  598 ;  Laws  1873,  chap.  427 ;  Code  of  Civ.  Pro.,  §  1180 ; 
State  of  Missouri  v.  Home^  64  Mo.  453.)  The  courts  of  the 
United  States  are  bound  to  take  judicial  notice  of  the  laws  of 
the  several  States  in  the  same  manner  as  of  the  laws  of  the  United 
States.  {Evans  v.  C.  S  P.  li.  B.  Co,,  5  Phila.  512 ;  Lyell  v. 
Lapeer  Co.,  6  McLean,  44i> ;  FaunUeroy  v.  HannihaL,  1  Dill. 
[Mo.]  lis  ;  People  v.  Breeae,  7  Cow.. 429 ;  Chapman  v.  WiJr 
her,  6  Hill,  475  ;  People  v.  Herkimer,  4  Cow.  345.) 

James  Lansirig  for  respondent.  It  was  not  error  to  exclude 
the  jurors  drawn  from  the  city  of  Troy.  (12  Coke,  114;  Coke 
on  Litt.  157  a  and  b ;  Diveny  v.  City  of  Elmirayhl  N.  Y.  506 ; 
Laws  of  1816,  chap!  1,  §  16  ;  Code,  §  1166 ;  Potter  v.  EUics, 
48  JS".  Y.  321.)  If,  after  the  rejection  of  a  juror  against  objec- 
tion, another  is  found  with  whom  both  parties .  declare  them- 
selves satisfied,  error  in  the  rejection  is  not  available.  {Grand 
Rapids,  etc,,  v,  Jarvis,  30  Mich.  303.)  After  a  trial  by  an  im- 
partial jury,  the  fact  that  others  called  as  jurors,  who  were 
equally  competent  but  not  more  so,  were  excluded  from  the  jury, 
is  not  ground  for  a  now  trial.  {Tweed  v.  Davis,  1  Hun,  252  ; 
People  V.  Jewett,  3  Wend.  314  ;  MuUer  v.  Decker,  10  Weekly 
Dig.  427.) 

Andrews,  J.  This  action  was  brought  to  recover  for  in- 
juries sustained  by  the  plaintiff  from  the  negligence  of  the 
defendant  in  failing  to  keep  Congress  street  in  the  city  of 
Troy  in  safe  condition  for  travel,  and  resulted  in  a  verdict  for 
the  plaintiff  for  $1,800.      It  appears  that  upon  the  impanel- 
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ing  of  the  jury,  the  plaintiff  *' excused "  eight  jurors  drawn 
from  the  regular  panel,  residents  of  the  city  of  Troy,  upon 
the  ground  that  they  were  interested  in  the  result  of  the 
action,  to  which  proceeding  the  city  attorney  objected  on 
the  ground  that  residents  and  tax  payers  of  the  city  are  not 
disqualified  as  jurors  in  city  cases,  if  otherwise  competent. 
The  court  overruled  the  objection  and  held  that  all  such  jurors 
were  disqualified,  to  which  ruling  the  attorney  for  the  defend- 
ant excepted.  Thereafter  four  additional  jurors,  residents  of 
the  city,  were  drawn  and  the  same  proceeding  was  had,  and 
they  were  likewise  excluded.  The  jury  box  was  filled  from 
other  names  in  the  panel,  and  none  of  the  jurors  who  sat  were 
objected  to  or  challenged.  It  is  not  claimed  that  the  jurors 
excluded  by  the  ruling  of  the  court  were  interested  except  as 
tax  payers  of  the  city.  By  the  rule  of  the  common  law  the 
inhabitants  of  a  municipality,  or  the  members  of  any  body 
politic,  were  incompetent  to  sit  as  jurors  in  a  case  in  which  the 
corporation  was  a  party.  They  were  deemed  to  be  interested, 
and  such  interest  was  a  good  cause  of  principal  challenge. 
(Coke  upon  Littleton,  157,  a,  b.)  The  common  law  has  been 
modified  in  this  State  by  general  statutes  making  the  inhabit- 
ants of  a  town  or  county  competent  jurors  in  snits  brought  by 
or  against  such  town  or  county  (1  R.  S.  357,  §  4 ;  id.  384,  §  4r ; 
2  id.  420,  §  58),  and  as  to  the  inhabitants  of  cities,  by  special 
provision,  inserted  in  nearly  all  cases,  in  the  charters  of  incor- 
poration. The  charter  of  Troy,  enacted  in  1816,  provides: 
"  That  upon  the  trial  of  any  issue,  or  upon  the  taking  or  mak- 
ing of  any  inquisition,  or  upon  the  judicial  investigation  of  any 
facts  whatever,  to  which  issue,  inquest  or  investigation  the 
mayor,  recorder,  aldermen  and  commonalty  of  said  city  are 
a  party,  or  in  which  they  are  interested,  no  person  shall  be 
deemed  an  incompetent  juror  by  reason  of  his  being  an  inhab- 
itant, freeholder  or  freeman  of  the  said  city."  (Chap.  1,  §  16, 
Laws  of  1816.)  This  provision  has  never  been  repealed  or 
amended,  and  was  in  force  at  the  time  of  the  trial  of  this  ac- 
tion. The  ruling  of  the  learned  trial  judge  excluding  from 
the  jury  the  residents  of  Troy  on  the  ground  of  interest,  was 
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in  contravention   of   tliia  explicit   provision  of  law  and  was 
plainly  crroncoas. 

The  question  presented  is,  whether  the  error  of  the  judge  is 
ground  for  the  reversal  of  the  judgment.  The  proceeding  on 
the  part  of  the  plaintiff  was  in  substance  a  challenge.  It  was 
so  treated  by  the  attorney  for  the  city  and  by  the  court.  The 
court  ruled  that  residents  of  the  city  were  legally  disquali- 
fied as  jurors,  and  excluded  them  on  that  ground  alone.  The 
right  of  a  party  to  except  to  a  determination  of  the  court  upon 
a  challenge  to  a  juror,  and  to  have  such  determination  reviewed 
on  appeal  is  expressly  given  by  the  Code  (§  1180).  This  sec- 
tion recognizes  the  determination  of  a  challenge  as  involving 
a  legal  right,  which  may  be  reviewed  and,  if  erroneous,  set 
aside.  The  General  Term  disposed  of  the  question  on  the  ground 
that  the  rejection  of  a  competent  juror  was  not  ground  of 
error,  where  the  jurors  who  actually  try  the  case  are  compe- 
tent. We  cannot  assent  to  this  view.  In  our  judgment  the 
adoption  of  this  principle  would  seriously  imperil  the  system  of 
jury  trial  and  lead  to  practices  which  the  statutes  regulating  the 
drawing  of  jurors  were  designed  to  prevent.  The  main  pur- 
pose of  the  statutes  for  the  drawing  and  selection  of  trial 
jurors  is  the  securing  of  a  fair  and  impartial  jury.  To  this 
end,  provisions  are  made,  which,  if  followed,  prevent  the  selec- 
tion of  a  jury  either  by  the  court,  or  the  officers  of  the  court, 
or  by  either  of  the  parties  to  the  action,  and  exclude  from  the 
jury  box  all  jurors  not  indifferent,  or  who  for  any  reason  are 
disqualified  to  act  as  jurors;  while  at  the  same  time  they  se- 
cure to  the  parties  the  advantage  of  a  jury  constituted  by 
lot  from  all  the  qualified  jurors  undrawn  on  the  panel.  By 
the  Stat.  3  Geo.  II,  §  11,  ^^for  the  better  regulation  of 
juries,"  it  is  provided  that  the  first  twelve  persons  drawn,  and 
appearing,  and  approved  as  indifferent,  should  be  the  jury  to 
try  the  cause.  This  provision  was  incorporated  into  the  Re- 
vised Laws  of  1813  (1  R.  L.  831,  §  20),  and  into  the  Revised 
Statutes  (2  R.  S.  420,  §  61),  and  was  re-enacted  in  the  Code  of 
Oi  vil  Procedure  (§  1166),  without  any  substantial  change.  The 
section  of  the  Code  is  in  this  language :    "  The  first  twelve 
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persons  who  appear  as  their  names  are  drawn,  and  called,  and 
approved  as  indifferent  between  the  parties,  and  not  discharged 
or  excused,  must  be  sworn  ;  and  constitute  the  jury  to  try  the 
case."  Sections  1032  and  1033  enumerate  causes  for  which 
jurors  may  be  discharged  or  excused.  The  language  of  section 
1166  is  mandatory.  Blackstone  refers  with  just  admiration  to 
the  safeguards  thrown  around  the  selection  of  a  jury  by  the  Eng- 
lish statutes,  and  observes  that  they  are  admirably  designed  for 
the  avoiding  of  frauds  and  secret  management,  by  electing 
the  twelve  jurors  out  of  the  whole  of  the  panel  by  lot.  (2  Bl. 
Com.  365.)  It  is  said  that  no  injury  resulted  to  the  defendant 
from  the  erroneous  exclusion  of  the  city  jurors,  since  a  competent 
jury  actually  tried  the  case.  The  court  cannot  say  that  the  trial 
would  have  resulted  differently  if  the  city  jurors  had  not  been 
excluded.  On  the  other  hand  the  contrary  cannot  be  affirmed. 
It  is  certain  that  except  for  the  erroneous  ruling  the  jury  would 
have  been  differently  constituted.  Jurors  differ  in  intelligence, 
judgment,  and  fitness  to  act  as  jurors.  It  is  we  think  the  legal 
right  of  a  party  to  have  the  jury  selected  from  the  competent 
names  in  the  jury  box,  and  that  the  range  of  selection  shall  not 
be  limited  by  excluding  without  cause  competent  jurors  from  the 
panel.  It  cannot  be  doubted  that  if  an  incompetent  juror  had 
been  admitted  against  the  objection  of  the  defendant,  the  judg- 
ment would  be  set  aside,  and  yet  in  many  cases  it  would  be  im- 
possible to  show  any  actual  injury.  A  person  not  a  resident  of 
the  county,  or  over  sixty  years  of  age,  or  without  the  requisite 
property  qualification,  is  not  a  competent  juror  (Code,  §  1027), 
but  it  would  we  conceive  be  no  answer  to  an  exception  taken 
to  his  admission,  that  no  actual  injury  was  shown  to  have  re- 
sulted. The  violation  of  the  legal  right  of  the  party  to  have 
the  case  tried  by  competent  jurors,  would  be  conclusive. 
The  error  in  this  case  was  in  improperly  rejecting  compe- 
tent jurors.  The  court  added  a  disqualification,  not  only  not 
found  in  the  statute,  but  which  the  statute  declares  shall  not 
constitute  a  disqualification.  The  law  allows  in  a  civil  case 
two  peremptory  challenges  to  each  party.  The  action  of  the 
court  was  equivalent  to  allowing  the  plaintiff  fourteen  peremp- 
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tory  challenges,  because  it  excluded  from  the  jury  without 
adequate  cause  upon  the  motion  of  plaintiff,  fourteen  jurors 
presumably  competent.  If  the  court  had  in  form  allowed  the 
plaintiff  more  than  two  peremptory  challenges,  would  it  be  an 
answer  to  an  exception,  that  nevertheless  there  was  no  legal 
injury,  since  a  competent  jury  was  subsequently  impaneled? 
We  think  the  error  of  the  court  in  excluding  the  city  jurors^ 
is  available  to  the  defendant  on  this  appeal.  The  learned  trial 
judge  doubtless  decided  the  point  under  the  misapprehension 
that  the  case  was  governed  by  the  common  law,  without  hav- 
ing in  view  the  statute  of  1816.  But  the  charter  is  declared 
on  its  face  to  bo  a  public  act,  and  the  judge  is  presumed  to 
have  had  notice  of  its  provisions.  It  does  not  appear  whether 
his  attention  was  specially  called  to  the  provision  in  section  16, 
but  the  counsel  for  the  plaintiff  took  the  objection  to  the 
jurors  specifically  on  the  ground  that  as  residents  of  Troy  they 
were  interested,  and  so  disqualified,  and  the  defendant's  corfn- 
sel  insisted  tliat  they  were  not  disqualified  for  that  reason,  and 
the  court  ruled  the  point  for  the  plaintiff.  We  think  he  must 
bear  the  consequences  of  the  error,  and  that  he  cannot  escape 
by  charging  the  defendant  with  a  violation  of  duty  in  omitting 
to  call  the  attention  of  the  court  to  the  provision  of  the  statute 
of  1816,  which,  so  far  as  appears,  may  not  have  been  known  to 
hiin  at  the  time.  The  judgment  should  be  reversed.  The  stat- 
ute makes  elaborate  provision  for  securing  an  impartial  jury.  It 
provides  that  the  first  twelve  competent  jurors  drawn,  who  are 
indifferent  and  not  discharged  or  excused,  shall  constitute  the 
jury.  The  law  prescribes  the  qualifications  of  jurors.  The 
court  cannot  add  to,  or  detract  from  them.  It  cannot 
itself  select  the  jury,  directly  or  indirectly.  It  cannot  in  its 
discretion,  or  capriciously,  set  aside  jurors  as  incompetent,  whom 
the  law  declares  are  competent,  and  thus  limit  the  selection  of 
the  jury  to  jurors  whose  names  may  bo  left.  If  this  is  done, 
a  legal  right  is  violated,  for  which  an  appellate  court  will  give 
redress.  The  jury  system,  to  be  successfully  administered, 
requires  not  only  absolute  impartiality  in  fact,  in  the  drawing 
of  jurors,  but  such  an  adherence  to  forme  and  methods  of  pro- 
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cedare  as  will  secare  public  confidence  and  prevent  any  suspicion 
of  improper  or  unfair  dealing. 

We  have  not  lost  sight  of  the  cases  holding  that  a  mere  irreg- 
ularity on  the  part  of  ministerial  officers  in  the  selection  and 
drawing  of  jurors  is  not  ground  of  error,  unless  it  appears  that 
it  operated  to  the  prejudice  of  the  party.  {Friery  v.  Peo- 
ple, 2  Keyes,  424, 425 ;  Ferris  v.  People^  35  N.  Y.  126 ;  People 
r.  Ransom,  7  Wend.  417.)  But  the  erroneous  exclusion  by  a 
judge  on  the  trial  from  a  particular  panel;  of  a  class  of  persons 
regularly  drawn,  on  the  ground  of  incompetency,  stands,  we 
think,  upon  a  different  principle  and  is  governed  by  different 
considerations. 

The  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 


Fbawois  Bbubohbe,  Eespondent,  v.  Tite  Village  of  Poet 
Chester,  Appellant. 

Where  an  assessmeat  for  a  local  improvment  is  vaUd  upoa  its  face,  bat  is 
in  fact  void  because  the  assessors  had  no  jurisdiction  to  impose  it,  an 
action  may  be  maintained  to  recover  back  monejr  involuntarily  paid  in 
satisfaction  thereof  without  first  having  the  assessment  set  aside  or 
vacated. 

Payment  to  an  officer  who  has  a  valid  warrant  for  the  collection  of  such  an 
assessment  and  who  threatens  to  execute  the  same  is  not  a  voluntary 
payment. 

No  demand  for  a  return  of  the  money  so  paid  is  necessary  before  the  com- 
mencement of  an  action  to  recover  the  same. 

(Argued  December  15,  18S5 ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  March,  18S3,  which  reversed  a  judg- 
ment in  favor  of  defendant,  entered  upon  an  order  sustaining 
a  demurrer  to  plaintiff's  complaint,  and  which  overruled  the 
demurrer.     (Eeported  below,  31  Hun,  550.) 

The  substance  of  the  complaint  is  set  forth  in  the  opinion. 
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Da/vid  B.  Ogden  and  CTuirles  W.  Sloane  for  appellant.  The 
payment  by  plaintiff  in  1875,  being  a  voluntary  payment  of  an 
assessment  void  on  its  face,  the  action  to  recover  the  amount  paid 
cannot  be  maintained.  {Merritt  v.  Village^  71  N.  Y.  309 ;  N,  Y. 
i&  E.  R.  JR.  Co.  V.  Marshj  12  id.  308, 312 ;  Fleetwood  v.  {7%, 
2  Sandf.  475,  482 ;  Feyaer  v.  Mayor ^  etc.,  70  K  Y.  497,  502 ; 
Bank  of  Commonwealth  v.  Mayor,  eio.,  43  id.  184,  188,  189 ; 
jHom  V.  Town  of  New  LotSy  83  id.  100 ;  Newman  v.  Sv^ervi- 
^(yrs,  45  id.  676 ;  NatH  City  Bank  v.  City,  53  id.  49 ;  Crooke 
V.  Andrmjoe,  40  id.  547,  549 ;  8t/uaH  v.  Palmer,  74  id.  183 ; 
Whitney  v.  Thomas,  23  id.  281 ;  Chase  v.  Chase,  95  id.  373 ; 
LoU  V.  Swezey,  29  Barb.  87-92 ;  Burnley  v.  City,  97  N.  Y. 
114,  119;  Moore  v.  City,  98  id,  396;  Strashurgh  v.  Mayor, 
etc.,  87  id.  452.)  Plaintiff  jmid  the  assessment  in  order  to  com- 
plete the  conveyance  although  he  knew  of  its  invalidity  and 
paid  it  under  protest ;  such  a  payment  made  for  such  a  purpose 
is  voluntary  and  cannot  be  recovered  back.  {N.  T.  <&  II,  R, 
R.  Co.  V.  Marsh,  12  N.  Y.  308  \  B.  <&  S.  Glass  Co.  v.  City, 
4  Mete.  187;  PumpeUy  v.  Phelps,  40  K  Y.  59;  Mack  v. 
Paitchen,  42  id.  167 ;  Cockroft  v.  N.  T.  ds  B.  R.  R.  Co.,  69  id. 
201.)  The  void  assessment  did  not  constitute  a  lien  on  plain- 
tiff's property  within  the  meaning  of  his  covenant  against  incum- 
brance. {Chase  v.  Chase,  95  N.  Y.  374 ;  In  re  Beering,  85  id.  1 ; 
In  re  Bdancey,  52  id.  80 ;  PurceU  v.  Mayor,  etc.,  86  id.  330.) 
The  payment  was  not  made  under  duress.  {Shaw  v.  Wood- 
cock, 7  B.  &  0.  73 ;  Harmony  v.  Bingham,  12  N.  Y.  99 ; 
AsUey  v.  Reynolds^  2  Strange,  915 ;  Sniith  v.  Bromley,  2 
Doug.  696 ;  RaU  v.  SchuUz,  4  Johns.  240 ;  Chase  v.  Dwimd, 
7  Greenl.  134.)  The  complaint  is  defective  in  that  it  does  not 
allege  a  demand  on  and  refusal  by  defendant  for  the  repayment 
of  the  money  pa\d.  {Abbott  v.  Draper,  4  Den.  51 ;  Mayor, 
etc.,  V.  Srben,  38  N.  Y.  305;  Stevens  v.  Hyde,  32  Barb.  171 ; 
Scholey  V.  Halsey^  72  N.  Y.  578-582.)  The  treasurer  is  not 
authorized  to  receive  payments  under  any  conditions  whatsoever, 
and  any  such  receipt  was  unavailing  as  regards  defendant's 
rights.  {Commercial  Bk.  of  Rochester  v.  CUy,  42  Barb.  488.) 
A  protest  will  not  change  a  voluntary  into  an  involuntary  pay- 
SiOKBLS— Vol.  LVL  31 
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ment.  The  payment  nullifies  the  protest.  {FUet/kOood^.  dty^ 
2  Sandf.  475,  482;  Trinity  Chv/rch  v.  Mayor^  eto.^  10  How. 
138.) 

/.  T.  WUliams  for  respondent.  It  was  not  necessary  to 
have  the  assessment  set  aside  or  vacated,  it  being  illegal,  void 
and  of  no  effect  by  reason  of  a  failure  to  comply  with  the 
statute.  {People  v.  Gonnor,  46  Barb.  333 ;  State  v.  Mayor^ 
etc.y  38  N.  J.  L.  85 ;  State  v.  (7%  of  Perth  Amhoy,  id.  425 ; 
Wilkes  V.  Mayor ^  eto.^  79  N.  Y.  621 ;  Stewart  v.  PcUm^  74  id. 
183 ;  Svrift  v.  City  of  Poughkeepsie^  37  id.  511 ;  BamiTt  of 
Commonwealth  v.  Mayor^  etc,j  43  id.  184 ;  71  id.  312 ;  JSoni 
V.  Town  of  New  Lots^  83  id.  100.)  To  constitute  a  voluntary 
payment  within  the  rule  that  a  voluntary  payment  cannot  be 
recovered  back,  it  must  be  made  with  full  knowledge  of  all  the 
material  facts.  {Duke  v.  Artisani  Bank^  3  Abb.  Ct.  App. 
Dec.  10.)  Payment  to  prevent  a  sale  has  always  been  held  to  be 
an  involuntary  payment,  within  the  rule  of  law  under  view. 
{Harmx>ny  v.  Brigham^  12  N.  Y.  99-116 ;  2  Strange,  915 ;  3 
Doug.  695 ;  4  Johns.  240  ;  1  Esp.  84 ;  2  id.  722  ;  7  Barn.  &  Ores. 
73 ;  3  Mees.  &  Wels.  644 ;  7  Greenl.  134 ;  2  Sandf.  475 ;  9 
Johns.  201,  370 ;  7  Mass.  14 ;  Bates  v.  N.  Y.  Ins.  Go.^  3  Johns. 
Cas.  238 ;  Am.  Ex.  Fire  Ins.  Co.  v.  Button^  8  Bosw.  148 ;  3 
How.  Pr.  102 ;  18  Wend.  586 ;  9  Johns.  301, 370 ;  2  E.  D.  Smith, 
224 ;  4  Cow.  454.)  The  rule  that  a  voluntary  payment  cannot 
be  recovered  back  is  intended  solely  for  the  protection  of  the 
party  receiving  the  money,  and  it  is  competent  for  him  to  waive 
the  benefit  of  the  rule.  {Com.  Bank  of  Rochester  v.  Giby  of 
Rochester^  22  Barb.  488.) 

Earl,  J.  The  plaintiff  in  his  complaint  alleged  that  in  1875 
he  owned  certain  lands  situated  in  the  village  of 'Port  Chester, 
and  that  they  were  assessed  for  certain  local  improvements ; 
that  the  commissioners  of  estimate  and  assessment  appointed 
under  the  defendant's  charter  to  apportion  and  assess  the  ex^ 
penses  of  the  improvement  upon  the  adjacent  premises  did^not 
takd  the  oath  required  by  the  charter  to  be  taken  by  them,  nor 
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did  they,  after  making  their  estimate  and  assessment,  publish  a 
notice  of  the  time  and  place  when  and  where  interested  parties 
could  be  heard  in  manner  and  form  as  required  by  the  charter, 
whereby,  and  by  means  of  such  omissions,  the  report  of  the  com- 
missioners and  the  confirmation  thereof,  and  the  assessment 
upon  his  lands  were  illegal  and  wholly  void  at  law ;  and  he 
further  alleged  that  the  defendant  was  estopped  from  denying 
that  the  assessment  was  totally  void  in  law,  for  the  reason  that, 
since  the  payment  of  the  assessment,  the  defendant  was  im- 
pleaded by  one  Sarah  Merritt  and  others  in  an  action  presenting 
the  same  identical  issues  and  question  presented  in  this  action, 
wherein  it  was  adjudged  that  the  assessment  was  utterly  void 
for  the  reasons  and  upon  the  grounds  above  stated.  {Merritt 
V.  The  Village  of  Port  Chester,  71 N.  T.  309.)  And  he  further 
alleged  that  on  the  27th  day  of  February,  1875,  a  warrant  was 
issued  for  the  collection  of  the  assessment  upon  his  premises, 
and  the'defondant  by  virtue  thereof  threatened  to  sell  and  was 
about  to  sell  his  premises  for  the  payment  of  the  assessment, 
and  that  he,  having  before  that  time  sold  his  premises  and  being 
under  contract  to  convey  the  same  free  from  all  incumbrances, 
was  unable  to  do  so  by  reason  of  the  assessment,  which  was  an 
apparent  lien  and  cloud  upon  the  premises,  and  thus  he  was 
compelled,  in  order  to  complete  the  conveyance  of  his  premises, 
to  pay  and  did  pay  to  the  treasurer  of  the  village  and  into  the 
treasury  thereof  the  sum  of  $489.30  under  protest,  nevertheless, 
and  the  same  was  received  by  the  treasurer  and  into  the  village 
treasury,  as  so  paid  under  protest,  to-wit :  that  the  said  assess- 
ment was  utterly  void  and  of  no  eflEect,  and  that  all  the  rights 
of  the  plaintiff  should  be  and  remain  reserved  to  him,  and  in 
no  way  waived,  foregone,  or  pretermitted  by  such  payment ; 
and  he  demanded  judgment  for  the  sum  so  paid  and  interest. 
To  the  complaint  the  defendant  demurred  on  the  ground  that 
it  appeared  upon  the  face  of  the  complaint  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

It  does  not  appear  from  any  thing  alleged  in  the  complant 
that  this  assessment  was  invalid  upon  its  face,  or  that  its  in- 
validity would  appear  in  any  proceeding  taken  to  enforce  it. 


244  Brubghsb  v.  Village  of  Pobt  Ghestbb.         [Jau., 

opinion  of  the  Court,  per  Earl,  J. 


The  contrary  .must  have  been  determined  in  the  case  of 
MerrUt  v.  YiUZage  of  Port  Chester  ;  bat  it  is  distinctly  alleged 
in  the  complaint,  and  was  decided  in  this  conrt  in  that  case, 
that  the  assessment  was  in  fact  utterly  illegal  and  void.  Hence 
it  was  not  necessary  for  the  plaintiff  to  institute  any  action  or 
proceeding  to  vacate  the  assessment  and  thus  have  it  annulled 
and  set  aside  before  commencing  this  action.  If  the  assess- 
ment had  been  merely  irregular,  informal  or  nnjust,  the  asses- 
sors having  jurisdiction  to  impose  the  same,  then,  before  an 
action  to  recover  back  the  money  paid  in  satisfaction  thereof 
could  be  maintained,  it  would  have  been  necessary  to  have  the 
same  vacated  or  annulled  in  some  way  and  thus  removed  as  an 
obstacle  out  of  the  way.  But  where  an  assessment  is  in  fact 
utterly  void  on  the  ground  that  the  assessors  had  no  jurisdic- 
tion to  impose  the  same,  then  an  action  may  be  maintained  to 
recover  back  money  paid  in  satisfaction  thereof  without  first 
having  the  assessment  set  aside  or  vacated.  And  so  it  has  been 
held.  {Newman  v.  Supervisors  of  Livingston  Co.^  45  N.  Y. 
676 ;  Strusburghy.  Mayor j  eto.y  87  id.  452 ;  Horn  v.  JVew  Lots, 
83  id.  100.) 

These  -rules  in  reference  to  money  paid  upon  assessments 
were  established  from  the  analogy  which  was  supposed  to 
exist  between  completed  assessments  and  judgments.  Money 
paid  upon  a  judgment  which  is  merely  irregular  or  erroneous 
cannot  be  recovered  back  while  the  judgment  remains  in  force. 
But  money  involuntarily  paid  upon  a  judgment  which  is  utterly 
void  can  be  recovered  back  without  first  causing  the  judgment 
to  be  reversed  or  vacated. 

This  was  not  a  voluntary  payment  by  the  plaintiff  within 
the  rules  of  law  applicable  to  such  payments.  We  must  assume 
that  the  assessment  was  valid  upon  its  face,  and  that  a  valid 
warrant  was  out  for  its  collection ;  and  it  has  been  repeatedly 
held  that  payment  to  an  officer  who  has  a  valid  process  which 
he  can  enforce  and  which  he  threatens  to  execute  is  not  a  vol- 
untary payment.  {Peyser v.  Mayor,  etc.,  70  N.  Y.  497.)  And 
the  money  having  been  taken  from  the  plaintiff  wrongfully 


1886.]    People,  ex  rel.  v.  Coubt  of  Oybb  akd  Tbbm.        245 


Statement  of  caae. 


and  the  defendant  having  no  right  to  retain  the  same,  no  de- 
mand prior  to  the  commencement  of  the  action  was  necessary. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should  be 
affinned,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People,  ex  rel.  Harvey  M.  Munsell,  Respondent,  v. 
The  Court  of  Oyer  and  Terminer  of  the  Couwty  of  New 
York,  Appellant. 

An  act  which  is  not  a  civil  or  private  contempt,  and  is  not  enamerated 
among  criminal  contempts  (Code  of  Civ.  Pro.,  g  8),  is  not  a  contempt, 
although  it  may  be  punishable  as  a  misdemeanor. 

During  the  progress  of  the  trial  of  an  indictment  for  assault  with  intent  to 
kill,  one  of  the  jurors  went  to  the  scene  of  the  affray  for  the  purpose  of 
acquainting  himself  with  the  locality.  For  this  act  he  was  adjudged  by 
the  court  guilty  of  contempt,  and  was  committed  therefor.    Held  error. 

The  distinction  between  private  or  civil  and  public  or  criminal  contempts 
pointed  out. 

(Argued  December  16, 1885;  decided  January  19,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  May  29,  1885, 
which  reversed  on  certiorari  an  order  of  the  Court  of  Oyer  and 
Terminer  of  the  county  of  New  York,  sentencing  the  relator 
to  imprisonment  for  thirty  days  and  to  pay  a  fine  of  $250. 
(Reported  below,  36  Hun,  277.) 

'  The  relator  was  a  juror  on  the  trial  of  an  indictment  for  as- 
sault with  intent  to  kill.  During  the  progress  of  the  trial  he 
went  alone  to  the  scene  of  the  affray  for  the  purpose  of  ac- 
quainting himself  with  the  locality.  After  the  trial  was  closed 
proceedings  were  instituted  against  the  relator  by  attachment 
to  punish  him  for  contempt  of  court,  and  in  such  proceedings 
the  order  in  question  was  made. 

De  Lo/yicey  Niodl  for  appellant.  The  relator's  misconduct 
tended  to  impair,  impede  and  prejudice  the  rights  or  remedies 
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of  the  people,  one  of  the  parties  to  the  action ;  the  Court  of 
Oyer  and  Terminer  had  jurisdiction  and  power  to.  punish  him 
therefor  as  for  a  contempt  of  court.  (Code,  §  114,  subd.  8 ; 
Bull  V.  nEplatiirMT,  49  How.  Pr.  600 ;  5  Daly,  634 ;  Deoen 
V.  Merle,  2  Paige,  495 ;  RiggB  v.  WhiVriey,  15  Abb.  388;  6 
Wait's  Pr.  134-136;  MiddlebrooTc  v.  State,  43  Conn.  267; 
People  V.  Wilson,  64  III  195  ;  Whitton  v.  State,  36  Ind.  212; 
Arnold  v.  Comm.,  4A  Am.  Kep.  480 ;  Tyler  v.  Hammerdey, 
44  Conn.  393  ;  State  v.  Morrill,  16  Ark.  384.)  The  miscon- 
duct of  jurors  has  been  repeatedly  treated  as  a  contempt 
and  punished  as  such.  {State  v.  HeLverston,  R.  M.  Charlt. 
[Ga.]  48;  BurriU  v.  PhiUips,  1  Gall.  [U.  S.]  360;  Aleso- 
a/nder  v.  Dunn,  5  Ind.  122 ;  MUo  v.  Gardner,  41  Me. 
649 ;  Oram  v.  Bishop,  7  Halst.  [N.  J.  L.]  153 ;  State  v. 
Dotty,  3  Vroom  [N.  J.],  403  ;  United  States  v.  Devcmghaai, 
3  Cranch,  84;  Ex  parte  McAnnUy,  7  U.  P.  Charlt.  [Ga.] 
310;  Offutt  V,  ParroU,l  Cranch,  164.)  The  common-law 
powers  of  the  criminal  courts  to  punish  qv^asi  civil  contempt, 
that  is,  all  contempts  which  tend  to  prejudice  the  people  or  the 
prisoner,  and  which  are  not  strictly  criminal,  have  not.  been 
taken  away  by  legislative  enactment,  but  have  been  expressly 
and  in  direct  terms  retained  and  conferred.  (2  R.  S.  [Edm. 
ed.]  769,  §  14  ;  Penal  Code,  §  724  ;  Code  of  Crim.  Pro.,  §§  243, 
360,  619.  635.)  The  cases  fully  recognize  both  the  inherent 
common-law  power  and  the  express  statutory  power  quoted 
from  the  Revised  Statutes.  {People,  ex  rel.  v.  Fancher,  2 
Hun,  226,  231-233  ;  In  re  Bahn,  87  N.  Y.  621.)  A  defend- 
ant is  entitled  to  a  new  trial  where  a  juror  has  received  any 
evidence  out  of  court  other  than  that  resulting  from  a  view  as 
provided  in  section  411  of  the  Code.  (Code  of  Civ.  Pro.,  §  465, 
subd.  2.)  The  Court  of  Oyer  and  Terminer  erred  only  in  the 
supposition  that  its  power  was  limited  to  an  imprisonment  of 
thirty  days.     (Code  of  Civ.  Pro.,  §  2285.) 

John  VincefU  and  Ira  Shafer  for  respondent.  It  was  error 
to  adjudge  the  relator  guilty  of  contempt.  (Code  of  Civ.  Pro., 
§§  8,  10-15,  192,  3343 ;  Penal  Code,  §§  143,  73.)    The  Oyer 


1886.]    People,  ex  rel.  v.  Court  of  Oyer  a^d  Term.        247 

Opinion  of  the  Court,  per  Finch,  J. 

and  Terminer  and  not  the  people  is  affected  by  the  relator's 
discharge.     {People^  ex  rel.  v.  Oilmore^  88  N.  T.  626.) 

FmoH,  J.  The  occasion  and  result  of  proceedings  for  con- 
tempt furnish  a  clear  and  well-defined  line  of  division  separat- 
ing them  into  two  classes  which  have  become  somewhat  mingled 
and  confused  by  the  use  of  a  fixed  but  ambiguous  nomencla- 
ture. {In  re  Watsoii^  3  Lans.  408.)  There  may  prove  to  be 
rare  and  exceptional  cases  which  do  not  easily  fall  within 
either  class,  or  some  which  so  commingle  the  characteristics  of 
both  as  to  make  their  location  doubtful  and  difiicult ;  but  in 
the  main  the  division  is  exhaustive  and  clear.  In  one  class  are 
grouped  cases  whose  occasion  is  an  injury  or  wrong  done  to  a 
party  who  is  a  suitor  before  the  court,  and  has  established  a 
claim  upon  its  protection ;  and  which  result  in  a  money  indem- 
^nity  to  the  litigant,  or  a  compulsory  act  or  omission  enforced 
for  his  benefit.  In  these  cases  the  authority  of  the  court  is 
indeed  vindicated,  but  it  is,  after  a  manner,  lent  to  the  suitor 
for  his  safety,  and  vindicated  for  his  sole  benefit.  The  author- 
ity is  exerted  in  his  behalf  as  a  private  individual,  and  the  fine 
imposed  is  measured  by  his  loss  and  goes  to  liim  as  indemnity ; 
and  imprisonment,  if  ordered,  is  awarded,  not  as  a  punishment, 
but  as  a  means  to  an  end,  and  that  end  the  benefit  of  the  suitor 
in  some  act  or  omission  compelled  which  are  essential  to  his 
particular  rights  of  person  or  of  property.  This  clearly  appears 
from  the  mode  of  enforcing  the  suitor's  remedy  prescribed  by 
the  statute.  (Code  of  Civ.  Pro.,  §§  2284,  2285.)  A  fine  may  be 
imposed  to  indemnify  his  actual  loss.  Where  such  is  not  shown 
the  fine  must  not  exceed  his  costs  and  expends  and  $250  in 
addition  thereto,  and  in  both  cases  be  paid  over  to  the  suitor. 
The  imprisonment,  where  the  act  or  duty  can  yet  be  performed, 
must  end  with  the  performance  of  the  act  and  payment  of  the 
fine ;  but  if  the  act  or  duty  cannot  be  performed,  then  the  im- 
prisonment must  not  exceed  six  months  and  imtil  the  fine  be 
paid.  In  this  last  provision  there  is  a  trace  of  the  element  of 
punishment,  but  it  is  for  the  violation  of  the  private  right 
of  the  party  and  to  check  similar  violations  in  the  f uture^  and 
has  no  respect  to  public  offenses  or  the  vindication  of  public 
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wrongs.  The  people  may  be  such  a  party,  but  only  when,  like 
individuals,  they  are  seeking  a  civil  right  or  remedy  which  the 
misconduct  complained  of  tends  to  defeat  or  impede ;  in  other 
words,  when  they  stand  in  the  attitude  of  private  suitors,  seek- 
ing to  enforce  their  private  rights.  If  in  this  class  of  cases 
there  exist  traces  of  a  vindication  of  public  authority  they  are 
but  faint,  and  utterly  lost  in  the  characteristic  which  is  strongly 
predominant  of  protection  to  private  rights  imperiled  or  in- 
demnity for  such  rights  defeated. 

These  cases  have  been  usually  described  as  proceedings  for 
the  enforcement  of  civil  remedies,  and  more  briefly  as  civil 
contempts ;  and  because  the  great  volume  of  instances  occur 
in  the  progress  of  civil  actions ;  but  they  may  also  occur  in 
criminal  actions  or  proceedings,  as  we  shall  presently  see,  and 
constitute  then  what  I  imagine  the  learned  counsel  for  the  ap- 
pellant had  in  his  mind  when  he  spoke  of  "  quasi  civil  con- 
tempts." If  we  describe  this  first  clajss  of  contempts  as  private 
contempts  because  their  occasion  and  result  is,  primarily  and 
in  the  main,  the  vindication  of  private  rights,  we  shall  avoid 
confusion  or  misapprehension. 

The  second  class  of  contempts  consists  of  those  whose  cause 
and  result  are  a  violation  of  the  rights  of  the  public  as  repre- 
sented by  their  constituted  legal  tribunals,  and  a  punishment  for 
the  wrong  in  the  interest  of  public  justice,  and  not  in  the  interest 
of  an  individual  litigant.  In  these  cases  if  a  fine  is  imposed 
its  maximum  is  limited  by  a  fixed  general  law,  and  not  at  all 
by  the  needs  of  individuals ;  and  its  proceeds  when  collected 
go  into  the  public  treasury  and  not  into  the  purse  of  an  indi- 
vidual suitor.  The  fine  is  punishment  rather  than  indemnity, 
and  if  imprisonment  is  added,  it  is  in  the  interest  of  public 
justice  and  purely  as  a  penalty,  and  not  at  all  as  a  means  of 
securing  indemnity  to  an  individual.  Necessarily  these  con- 
tempts in  their  origin  and  punishment  partake  of  the  nature 
of  crimes,  which  are  violations  of  the  public  law,  and  end  in 
the  vindication  of  public  justice ;  and  hence  are  named  crim- 
inal *  contempts.  As  described  in  the  statute,  an  element  of 
willfulness,  or  of  evil  intention  enters  into  and  characterizes 
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them.  They  are  a  distnrbance  of  the  court  which  interferes 
with  its  performance  of  duty  as  a  judicial  tribunal ;  willful  dis- 
obedience to  its  lawful  mandate ;  resistance  to  such  mandate 
willfully  offeced ;  contumacious  and  unlawful  refusal  to  be 
sworn  as  a  witness,  or  to  answer  a  proper  question ;  and  pub- 
lication of  a  false  and  grossly  inaccurate  report  of  its  proceed- 
ings. These  cases  and  their  punishment  are  placed  under  the 
head  of  "  general  powers  of  the  courts  and  their  attributes ; " 
and  they  very  evidently  relate  to  public  oflEenses  tending  to 
cast  discredit  upon  the  administration  of  public  justice,  and 
having  no  reference  to  the  particular  rights  of  suitors.  But 
here  again  we  find  that  they  occur  as  well  in  civil  as  in  crim- 
inal actions,  and  so,  for  convenience,  we  may  speak  of  them 
in  view  of  the  present  classification,  as  public  contempts, 
although  the  established  legal  nomenclature  must  remain  un- 
changed. 

.  We  have  then  two  distinct  classes,  private  contempts  and 
public  contempts,  with  which  we  are  to  deal  for  the  purposes 
of  this  case.  Both  were  known  to  and  recognized  by  the  com- 
mon law,  and  the  courts  were  held  to  possess  an  inherent  power  ' 
of  punishing  by  process  of  contempt  any  disregard  of  their 
authority,  both  for  the  benefit  of  their  suitors,  and  for  the  pro- 
tection of  their  own  order  and  dignity.  Necessarily  the  com- 
mon-law power  was  very  broad  and  vested  large  discretion  in 
the  courts.  These  became  in  some  instances  both  accuser  and 
judge,  and  this  was  especially  so  where  the  contempt  was  of  a 
public  nature,  and  no  private  person  stood  as  complainant  and 
sufferer.  When  the  flevised  Statutes  were  enacted  an  evident 
effort  was  made  to  codify  the  law  of  contempt  and  bring  it 
within  definite  and  fixed  rules  (1  R.  S.  534,  §  1 ;  id.  278,  §  10) ; 
and  the  effort  plainly  recognized  the  difference  between  the 
two  classes.  The  first,  or  private  contempts,  were  described  as 
those  "  by  which  the  rights  or  remedies  of  a  party  in  a  cause 
or  matter  depending  in  such  court  may  be  defeated,  impaired, 
impeded  or  prejudiced  in  the  following  cases."  After  a  very  care- 
ful and  specific  enumeration  it  was  still  recognized  that  in  the 
multitude  of  private  rights  other  and  unnamed  cases  might 
SiCKELS— Vol.  LVL  32 
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occur,  and  to  meet  that  emergency  subdiviBion  8  was  added 
which  retained  the  power  in  "  all  other  cases  where  attach- 
ments and  proceedings  as  for  contempts  have  been  usually 
adopted  and  practiced  in  courts  of  record  to  enforce  the  civil 
remedies  of  any  party  to  a  suit  in  such  court  or  to  protect  the 
rights  of  any  such  party."  By  this  clause  the  common-law 
right  as  to  private  contempts  was  preserved  outside  of  and 
beyond  the  statute  enumeration,  and  this  was  deemed  safe  and 
prudent  because  in  cases  affecting  only  private  rights  and 
wrongs  done  merely  to  the  suitor  the  courts  would  be  under 
little  or  no  temptation  to  unduly  strain  or  exercise  their  power. 
But  the  situation  was  entirely  difierent  as  to  public  contempts. 
As  to  these  the  court  contemned  was  the  court  which  adjudged 
and  punished,  and  that  summarily  and  without  the  interven- 
tion of  a  jury.  Here  precise  limitations  were  needed,  and  any 
shred  or  remnant  of  undefined  common-law  power  was  deemed 
dangerous.  And  so  the  legislature  decreed  that  "  every  court 
of  record  rihall  have  power  to  punish  as  for  a  criminal  contempt 
persons  guilty  of  either  of  the  following  acts  and  no  others.^^ 
Observe  the  difference  in  the  two  acts  founded  upon  the  inher- 
ent difference  between  the  two  classes.  The  private  or  civil 
contempt  might  go  beyond  the  statutory  enumeration  and 
include  also  what  was  usual  or  permissible  at  common  law. 
But  the  public  or  criminal  contempt  was  precisely  defined  and 
barred  in  by  the  statute  enumeration.  The  phrase  "and  no 
others"  implies  that  there  were  or  might  be  other  and  non- 
enumerated  offenses,  answering  the  description  or  character- 
istics of  public  contempts,  which,  but  for  the  statute,  might  be 
so  deemed  and  punished ;  and  all  these  it  was  affirmatively 
intended  to  shut  out,  at  least  until  subsequent  legislation  should 
let  them  in.  So  that,  for  the  criminal  contempt,  we  may  look 
only  to  the  statute,  while  for  the  private  or  civil  contempt  we 
may  resort,  if  need  be,  to  the  common  law.  These  two  statutes 
have  been  substantially  copied  into  our  Codes  ( Code  of  Civ. 
Pro.,  §§  8,  14;  Penal  Code,  §  143).  Outside  of  the  crim- 
inal contempts  enumerated  there  were  very  many  offenses 
of  that  general  character  which  could  not  be  so  punished,  but 
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were  reached  by  making  them  misdemeanors  and  giving  the 
culprit  a  trial  before  a  jury ;  and  any  omitted  case  not  covered 
by  one  or  the  other  of  these  remedies  may  be  easily  met  by 
further  legislation.  Other  provisions  of  the  Codes,  to  which 
we  have  been  referred,  may  have  been  enacted  without  keep- 
ing this  classification  in  view,  but,  if  some  confuse,  none  of 
them  destroy  it.  By  section  243  of  the  Code  of  Criminal 
Procedure  a  grand  juror  may  be  challenged  as  a  minor,  an 
alien  or  insane,  or  as  prejudiced  and  not  impartial  toward  the 
party  challenging,  and  by  section  243  his  attempt  to  serve  is 
punishable  as  a  contempt  It  is  not  called  a  criminal  or  pub> 
lie  contempt,  and  is  not  made  such,  but  in  its  nature  was  evi- 
dently deemed  an  act  which  rather  violated  the  private  or 
particular  right  of  the  party  challenging,  and  so  belonged  as  it 
was  left  by  the  Code  in  the  class  of  private  contempts  occurring 
in  a  criminal  action.  By  section  344  and  those  which  follow 
a  prisoner  may  apply  to  remove  his  case  from  a  court  in  which 
the  indictment  is  pending,  and  for  that  purpose  may  apply  to  a 
judge  for  a  stay,  but  if  the  application  is  denied,  a  farther 
appeal  to  another  judge  is  forbidden  and  made  punishable  as  a 
contempt.  Here  again  the  prohibited  act  respects  primarily 
the  private  right  of  the  accused,  and  is  classed  as  a  simple  con- 
tempt and  not  denominated  criminal.  But  since  it  does  also 
respect  public  justice,  and  there  is  no  suitor  to  be  indemnified, 
it  hardly  belongs  where  it  is  placed,  and  some  consciousness  of 
this  is  evidenced  by  the  further  provision  of  the  section  that  it 
shall  also  be  punished  as  a  misdemeanor.  Section  619  makes 
disobedience  to  a  subpcena,  or  refusal  to  be  sworn  or  testify,  a 
criminal  contempt,  and  section  635  extends  that  to  a  condi- 
tional examination. 

It  seems  to  me  thus  entirely  clear  that  an  act  which  is  not  a 
private  contempt,  and  is  not  enumerated  among  criminal  con- 
tempts, is  not  a  contempt  at  all,  although  it  may  be  and  very 
often  is  punishable  as  a  misdemeanor.  There  is  no  difficulty 
about  the  statute  (2  R.  S.  [Edm.  ed.]  759,  §  14)  to  which  the 
learned  district  attorney  refers  us,  as  making  all  contempts  in 
civil  cases  applicable  to  criminal  trials.     The  private  contempts 
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are  so  applicable  when  they  in  fact  occur.  The  statute  in 
qaestion  accomplifihed  nothing  except  to  make  the  fonu  and 
manner  of  proceeding  adopted  to  panish  contempts  in  civil 
cases,  apply  to  contempts  on  criminal  trials,  so  far  as  in  their 
nature  applicable.  It  did  not  change  the  definition  of  con- 
tempts or  destroy  or  confuse  the  statute  classification.  {Peo- 
ple V.  ResUU,  3  Hill,  289,  295.)  The  extended  application  of  the 
statute  was  intimated  in  People  v.  HacJdey  (24  N.  T.  74, 78),  but 
the  essential  characteristics  of  contempts  were  not  confused  or 
altered. 

There  remains  to  us  the  inquiry  .whether  the  act  of  the 
juror  in  this  case  was  a  contempt  at  all.  It  is  conceded  that  it 
was  not  a  criminal  contempt,  because  not  one  of  those  enumer- 
ated in  the  statute.  It  certainly  was  not  a  private  or  civil  con- 
tempt, for  it  invaded  no  right  of  an  individual  suitor  before 
the  court,  and  involved  no  question  or  duty  of  indemnity  to 
an  individual  litigant.  On  a  criminal  trial  a  verdict  of  acquit- 
tal was  rendered  which  shocked  the  sense  of  justice  and  aroused 
the  indignation  of  the  learned  trial  judge.  It  then  appeared 
that  Munsell,  one  of  the  jurymen,  had  gone  to  the  scene  of  the 
affray  for  the  purpose  of  acquainting  himself  with  the  locality. 
It  is  not  alleged  that  he  obtained  any  information.  For  that 
act  he  was  committed  for  a  contempt.  On  the  face  of  the  order 
it  is  recited  that  he  willfully  disobeyed  the  command  of  the 
court.  If  that  was  true  there  was  a  criminal  contempt ;  but 
it  is  here  conceded  not  to  be  true,  and  that  no  order  of  the 
court  was  disobeyed.  Certainly,  this  was  not  a  private  or  civil 
contempt.  It  is  said  the  people  were  a  party  and  their  rights 
were  invaded,  and  so  were  to  be  protected.  But  the  people 
were  the  public,  and  their  rights  were  the  rights  of  public  jus- 
tice, and  the  offense,  if  one  at  all,  was  a  public  offense.  The 
phrase  "to  protect*  the  rights  of  any  such  party"  means  a  party 
entitled  to  "civil  remedies"  in  his  action,  and  wielding  the 
power  of  the  court  for  his  private  and  personal  be;iefit.  It  is 
true  that  in  every  criminal  action  the  people  as  parties  plaintiff 
have  rights  to  be  cared  for  in  its  progress.  But  these  rights 
are  generally  of  a  public  character  and  respect  the  protection  of 
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society.  Ab  in  private  contempts  tliere  are  traces  of  a  vindi- 
cation of  public  anthoritj,  so  in  public  contempts  there  are 
indications  of  private  rights,  but,  as  in  the  other  instance,  lost 
and  overwhelmed  in  the  predominating  characteristics  of  the 
class.  Upon  a  criminal  trial  there  is  often  behind  the  people 
an  individual  complainant  who  has  suffered  in  his  rights  of  per- 
son or  of  property,  and  more  or  less  interested  in  the  prosecution ; 
but  he  is  not  permitted  to  be  a  party  ;  he  must  go  elsewhere  to 
redress  his  wrong;  and  it  is  not  his  right  which  is  being 
enforced,  but  that  of  public  justice  with  a  view  to  the  public 
safety.  And  the  logical  result  of  this  must  be  that  on  a 
criminal  trial,  a  disrespect  to,  or  defiance  of  the  court,  which 
does  not  injure  the  private  right  of  the  accused,  and  calls  for 
no  vindication  on  his  behalf,  is  either  a  criminal  contempt,  or 
a  misdemeanor,  or  both,  but  cannot  be  a  private  or  civil  con- 
tempt. 

The  distinction  between  the  two  classes  of  contempts  was 
observed  very  soon  after  the  statutes  were  passed. 

In  a  civil  action  decided  in  1831,  which  the  appellant  cites, 
a  party  broke  open  books  sealed  up  in  the  master's  ofiice,  which 
was  a  contempt  at  common  law.  The  chancellor  said :  "  Upon  my 
first  examination  of  the  Revised  Statutes  I  was  inclined  to  think 
that  the  section  which  defines  criminal  contempts  had  deprived 
the  court  of  the  power  of  punishing  the  improper  conduct ;  " 
and  then  he  holds  that  it  was  a  civil  or  private  contempt  within 
subdivisions  2  and  8  because  it  was  a  case  in  which  the  rights 
of  the  adverse  party  were  materially  involved. 

We  need  not  determine  whether  this  juror  was  guilty  of  any 
offense  whatever,  since  if  we  should  assume  that  he  was,  for  the 
sake  of  the  argument,  and  that  what  he  did  was  unlawful  and 
prohibited,  Ins  act  would  have  been  a  criminal  contempt  but  for 
the  statute  bar.  It  would  have  invaded  nn  private  right ;  no 
right  of  a  mere  suitor  seeking  a  personal  remedy  for  a  wrong  done 
him ;  but  would  have  struck  at  public  justice  and  the  vigor  and 
honesty  of  its  administration ;  have  been  a  disrespect  to  the  court 
and  a  defiance  of  the  public  law,  causing  to  miscarry  a  pubUc 
prosecution.       It  is  very  certain  that  the  learned  trial  court 
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SO  understood  and  so  dealt  with  it.  The  punishment  adjudged 
was  precisely  the  maximum  of  that  fixed  for  criminal  contempts 
both  as  to  the  fine  and  the  imprisonment.  There  was  no  trace 
of  indemnity  to  the  people  as  plaintiffs.  Their  costs  and 
expenses  were  not  ascertained  or  considered,  or  sought  to  be  re- 
imbursed. Nothing  was  meant  but  punishment  for  a  pnbUc 
offense  to  be  dealt  with  as  such.  The  court  said  the  extreme 
punishment  permissible  was  inadequate,  but  should  be  imposed. 
But  thirty  days  in  jail  and  $250  tine  was  not  the  Umit  if  this 
was  a  civil  or  private  contempt.  In  that  case  both  might  have 
been  greater.  And  ia  imposing  the  penalty  upon  the  juror  the 
court  described  it  as  *' punishment  for  his  misconduct."  If 
there  was  misconduct  the  act  would  have  been  a  criminal  con- 
tempt but  for  the  prohibition  lodged  in  the  words  "  no  others." 
Those  words  are  meaningless  on  the  theory  of  the  prosecution. 
For  if  the  people  are  to  be  deemed  Uke  private  suitors,  and 
whenever  their  rights  are  infringed  there  may  be  a  qtuMi  civil 
contempt,  and  that  punished  as  was  this  juror,  precisely  as  if 
guilty  of  a  criminal  contempt,  the  whole  statute  and  its  prohibi- 
tion is  a  complete  absurdity.  The  roads  are  open  on  both  its 
flanks. 

We  cannot  so  construe  it.  We  think  the  General  Term  were 
right  in  saying  that  the  juror  could  not  be  punished  for  a  con- 
tempt. 

The  order  of  the  General  Term  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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ior~254  Elizabot^  Welsh,  Appellant,  v.  John  T.  Wilson, 

L164  125  Respondent. 

One  doing  basineeB  on  a  street  in  a  populous  city  has  the  right  to  tem- 
porarily obstruct  the  sidewalk  in  front  of  his  place  of  business,  for  the 
purpose  of  loading  merchandise ;  the  right,  however,  is  to  be  exerdsed 
in  a  reasonable  manner  so  as  not  unnecessarily  to  incumber  the  side- 
walk ;  when  thus  reasonably  exercising  such  right,  the  occupant  of  the 
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premises  is  not  required  to  furnish  to  those  passing  upon  the  sidewalk  a 
safe  passage  around  the  obstruction. 
Defendant,  for  the  purpose  of  removing  certain  cases  of  merchandise  from 
his  store  in  the  citj  of  New  York,  placed  a  pair  of  skids  from  a  truck 
across  the  sidewalk  to  the  steps  of  the  store  ;  after  they  had  been  there 
about  three  minutes  plaintiff  came  along  the  sidewalk  and  seeing  the 
skids  attempted  to  pass  around  them  by  the  steps,  and  in  so  doing 
slipped  upon  the  steps  and  was  injured.  In  an  action,  to  recover  dam- 
ages, held,  that  defendant  owed  no  duty  to  the  plaintiff  to  see  that  the 
steps  were  in  an  absolutely  safe  condition  for  travel ;  and  that  she  was 
not  entitled  to  recover. 

(Argued  December  16,  1885 ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  tiie  second  judicial  department,  entering  upon 
an  order  made  May  8,  1882,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  dismissing  the  com- 
plaint on  trial 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defendant's  negligence. 

William  G.  Cooke  for  appellant.  Defendant  owed  plaintiff 
a  duty  to  see  that  the  door-step  was  safe.  She  did  not  go  there 
as  his  licensee,  or  by  any  privilege  which  was  subject  to  his 
control  or  liable  to  revocation  by  him,  but  in  the  exercise  of 
that  right  which  every  traveler  has,  to  turn  aside  and  go  extra 
viam  to  avoid  an  obstruction  in  the  highway,  {Tat/lor  v. 
Whitehead,  Doug.  749 ;  Oomyn's  Dig.,  tit  Chim.  D.  6 ; 
Davastan  v.  Payne,  3  Sm.  L.  0.  [Cth  Am.  ed.]  217 ;  Uolmea 
V.  Sedey,  19  Wend.  510  ;  WiUiame  v.  aafford,  7  Barb.  311 ; 
Newhi/rJc-  v.  Sabler,  9  id.  655 ;  Shea  v.  Sixth  Ave.  M.  JS.  Co., 
62  N.  T.  180 ;  Nicholson  v  Erie  Ry.  Co.,  41  id.  525 ;  Nolan 
V.  King,  97  id.  565,  572.)  The  question  whether  or  not  the 
skids  were  a  nuisance  ought  to  have  been  submitted  to  the 
jury.  {Manger  v.  Ha/rrison,  14  Weekly  Dig.  201.)  Plaintiff 
iiS€Ki  all  and  more  than  the  degree  of  precaution  required. 
{NoUm  v.  King,  97  N.  T.  565.) 
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John  Sedgwick  Bcmgs  for  respondent.  The  plaintiS  did  not 
unlawfully  obstruct  the  street.  {People  v.  Ourmingham^  1  De- 
nio,  530.)  An  obstruction  of  the  highway  is  lawful  when  it 
becomes  reasonably  necessary  for  the  transaction  of  business. 
{CommonweaWh  v.  Paesmore^  1  Serg.  &  Rawle,  219 ;  People 
V.  Oumminghatn^  1  Denio,  530.)  If  the  obstructions  are  tem- 
porary and  reasonable  they  will  not  be  declared  ill^al  merely 
because  the  public  may  not  for  the  time  have  the  full  use  of 
the  highway.  {People,  v.  Horum^  64:  N.  T.  610,  616  ;  CaXLa- 
nam  v.  Oilman,  N.  T.  Supr.  Ot.,  Aug.  1,  1883 ;  24  Daily 
Reg.,  No.  27 ;  49  Sup.  Ct.  Repr.  542.)  None  of  the  damages 
claimed  by  the  plaintiff  were  directly  attributable  to  the  skids 
or  to  the  act  of  the  defendant  in  permitting  skids  to  be  in 
front  of  his  premises,  and  under  such  circumstances  the  only 
damages  to  which  plaintiff  could  in  any  event  have  been  enti- 
tled were  nominal  damages  for  the  delay  caused  by  the  tempo- 
rary obstniction.  {Ins.  Co.  v.  Tweed,  7  Wall.  52  ;  1  Suth.  on 
Dam.  31-38 ;  Toker  v.  Damon,  17  Pick.  284.)  It  was  the  duty 
of  the  plaintiff  to  use  all  reasonable  exertion  to  render  the  in- 
jury as  light  as  possible.  {Hamilton  v.  MoPherson,  28  N.  Y. 
72-76 ;  People  v.  Albany,  5  Lans.  524-529.)  Whatever  in- 
jury befell  plaintiff  was  the  direct  consequence  of  her  own  de- 
liberate course  of  conduct.  She  cannot  recover  in  such  a  case. 
( Wilson  V.  Stcsqtcehanna  Turnpike  Co.,  21  Barb.  68,  79 ; 
BvUeTJldd  v.  Forrester,  11  East,  60  ;  Lower y  v.  Manhattan 
R.  Co.,  1  East.  Rep'r,  608.) 

Earl,  J.  The  defendant,  desiring  to  remove  two  large  cases 
of  merchandise  from  his  store  in  the  city  of  New  York,  placed 
a  pair  of  skids  from  a  truck  across  the  sidewalk  to  the  steps  of 
the  "store.  It  would  have  taken  not  more  than  five  minutes  to 
remove  the  cases  from  the  store  to  the  truck.  After  the  skids 
had  been  there  about  two  minutes,  the  plaintiff  came  along  the 
sidewalk,  and  seeing  the  skids  in  her  pathway  turned  toward 
the  store  and  attempted  to  pass  around  the  skids,  and  in  doing 
so  she  slipped  upon  the  steps  and  was  injured ;  and  then  she 
brought  this  action  to  recover  damages. 
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The  defendant  had  the  riglit  to  place  the  skids  across  the 
Sidewalk  temporarily  for  th©  purpose  of  removing  the  cases  of 
merchandise.  Every  one  doing  business  along  a  street,  in  a 
populous  city,  must  have  such  a  right,  to  be  exercised  in  a  reason- 
able manner,  so  as  not  to  unnecessarily  incumber  and  obstruct 
the  sidewalk.  When  the  plaintiff  found  this  obstruction  in 
her  pathway,  she  had  the  option,  either  to  wait  a  couple  of 
minutes,  or  to  cross  the  street  and  pass  upon  the  other  sidewalk, 
or  to  pass  around  the  truck  in  the  street,  or  to  take  the  way  she 
selected.  The  defendant  was  under  no  obligation  to  furnish 
her  a  safe  passage-way  around  the  obstruction.  {People  v. 
Cunnififf/iam,  1  Denio,  524,  530 ;  OommonweaUh  v.  Pasamore^ 
1  Sorg.  &  Eawle,  219 ;  People  v.  Horton,  64  N.  Y.  610.) 

The  defendant  owed  the  plaintiff  no  duty  to  see  that  its  steps 
were  in  an  absolutely  safe  conditton  for  travel,  and  it  does 
not  appear  that  they  were  dangerous  under  such  circumstances 
as  to  charge  him  with  carelessness,  even  if  that  would  have  been 
sufficient  to  impose  any  liability  upon  him  in  this  case. 

Wo  think  the  judgment  should  be  affirmed. 

All  concur,  except  Rugbe,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


Edmund  R.   Harrington,  Appellant,  v.  The  Erie  Oountt 
Savings  Bank,  Respondent. 

a  ssems  the  rale  that  a  trustee  maj  not  parchaAe  or  deal  in  the  tmst  prop- 
ertj  in  liis  own  behalf  does  not  render  such  a  purchase  void  ab  origine^ 
but  voidable  onl^r,  and  at  the  instance  of  the  Mitvi  que  trtut  or  of  a  party 
who  has  acquired  the  rig^hts  which  belong  to  one  in  that  relation.  The 
title,  even  while  in  the  hands  of  the  trustee,  may  be  oonfirmed  as  well  by 
acquiescence  and  lapse  of  time  as  by  the  express  act  of  the  cettui  que 
trust. 

The  title  of  a  subsequent  bona  fide  parcbaser  for  value  and  without  notice, 
when  there  is  nothing  on  the  reoord  to  show  tUat  his  grantors  had  not  a 

SicKELS  — Vol.  LVI.  83 


101    2671 
152    809 


258       Harrington  v.  Erie  County  Sayings  Bank.    [Jan., 


Statement  of  case. 


perfect  right  to  conveT,  cannot  be  impeached,  even  in  equity  ;  he  takes 
the  laud  freed  from  the  trust 

(Argued  December  10,  1885 ;  decided  January  19,  1886.)     . 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  29,  1883,  which  denied  a  motion  for  a  new  trial 
and  directed  judgment  for  defendant  on  an  order  dismissing 
the  complaint  on  trial. 

This  was  an  action  of  ejectment. 

The  material  facts  arc  stated  in  the  opinion. 

George  Clinton  for  appellant.  Upon  the  evidence  the  jury 
might  legally  have  concluded,  either  that  the  conveyances  by 
which  the  trustee  got  title  were  made  for  the  purpose  of 
swindling  the  estate,  or  that  the  object  of  such  conveyances 
was  to  pay  the  claim  made  against  the  estate  by  him  and  give 
him  in  satisfaction  the  property  in  question.  In  either  event 
the  conveyances  would  be  void,  and  the  title  would  have 
remained  in  the  trustees  {Lytle  v.  Beveridge,  58  N.  Y.  592; 
Rusaell  v.  JSusseU^  36  id.  581 ;  R.  S.,  part  2,  chap.  1,  title  2, 
art.  2,  §  65  [7th  ed.],  p.  2183 ;  Brigga  v.  Davis,  20  N.  Y. 
15;  S.  C,  21  id.  57;  Douglas  v.  Cruger,  80  id.  15 ;  Bish.  on 
Insol.  Debt.  [cd.  of  1879]  311, 312 ;  Powers  v.  Bergen,  6  N.Y. 
358 ;  Fitzgerald  v.  Tapping,  48  id.  438 ;  People  v.  Building 
Co.,  23  Hun,  274;  92  N.  Y.  98;  Marvin  v.  Smith,  46  id. 
571.)  The  quit-claim  deed,  being  in  contravention  of 
both  the  trust  expressed  in  the  deed  and  the  power  in 
trust  in  the  will,  is  void.  The  plaintiff  would  not  be 
estopped  by  such  a  deed  if  it  liad  been  proven,  either^as  against 
the  trustees  or  Mrs.  Ilarrington.  {Stua7*t  v.  Kissam,  2  Barb. 
493;  Heath  v.  Crealock,  L.  R.,  10  CL  App.  22;  8.  C,  11 
Eng.  Law  Rep.  [Moak]  486 ;  Douglas  v.  Cruger,  80  N.  Y.  15 ; 
Bigelow  on  Estop.  480.)  The  transfer  of  defendant  was  in  con- 
travention of  the  trust,  which  is  expressed  in  the  assignment, 
and,  therefore,  absolutely  void  under  the  statute  as  the  trust  was 
still  alive.  (R.  S.,  part  2,  chap.  1,  title  2,^  art.  2,  §  65 ;  Thatcher 
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V.  Candee^  3  Keyes,  157;  Briggs  v.  Palmer^  20  Barb.  392 ; 
affirmed,  evb  nom.  Brings  v.  BaviSj  2)  N.  Y.  15 ;  21  id.  574 ; 
Acer  V.  Westcoitj  4G  id.  384,  39.2;  7  Lans.  193 ;  I/^/Ue  v.  Bev- 
eridge^  68  ^.  Y.  592;  Bergen  v.  Bennetty  1  Caine's  Cas.  in 
Error,  348 ;  Davoe  v.  Fannmgy  2  Jolms.  Cli.  204 ;  Gardner  v. 
Ogdeuj  22  id.  344;  Callahom  v.  Cunningham^  8  Cow.  3G1; 
Perry  on  Trusts,  §  205.)  A  purchaser  having  knowledge  of 
facts  sufficient  to  put  him  on  inquiry  is  presumed  to  have  made 
inquiry,  and  is  chargeable  with  notice  of  whatever  he  could 
have  ascertained  by  the  inquiry  upon  which  the  circumstances 
should  have  put  him.  {Reed  v.  Gannon^  50  N.  Y.  345,  Co}"- 
dova  V.  Hoody  17  Wall.  1;  Ai£'y  GenH  v.  Biphoaphated 
G^iano  Co.y  27  Weekly  Rep.  621 ;  Gallatin  v.  Cunningham^ 
8  Cow.  361;  Balcom  v.  Zi/e  Ins.  Co.^  11  Paige,  454;  Boone 
V.  Childs,  10  Pet.  177,  212;  2  Wait's  Act.  and  Def.  507; 
Jcmkson  v.  Maisdorfy  11  Johns.  91 ;  Jackson  v.  Mather y  7  Cow. 
301.) 

£!.  C  Spro/gue  ioft  respondent.  The  sale  to  G-eorge  P. 
Stevenson  assuming  that  it  was  hona  fidSy  and  that  the  estate 
was  credited  with  the  amount  of  the  proceeds,  was  in  legal 
effect  a  compliance  with  the  provisions  of  the  trust  deed. 
{Briggs  v.  DamSy  20  N.  Y.  30,  31 ;  Dodge  v.  StevenSy  94  id. 
209,  214.)  The  credit  given  to  the  trust  account  by  Edward 
I.  Stevens  for  $10,000  is  equivalent  to  the  payment  by  George 
of  that  amount  'of  money  to  the  trustees,  and  is  a  conversion 
of  the  land  into  money  within  the  meaning  of  the  assignment. 
{JSilverthom  v.  McKinstomy  12  Penn.  St.  67 ;  WhiUington  v. 
Rohei'tSy  4  Monr.  [Ky.]  173,  174 ;  Li/oingston  v.  NewkirlCy  8 
Johns.  Ch.  312, 318,  Ball  v.  MilleTy  17  How.  Pr.  300;  DunAz 
V.  DuntZy  44  Barb.  4G1,  462 ;  Slade  v.  Yanvechteny  11  Paige, 
21,  22,  25 ;  Graham  v.  Dickensony  3  Barb.  Ch.  170 ;  Wair 
lace  V,  Duffield,  2  Serg.  &  R.  524;  Rogers  v.  Tilleyy  20  Barb. 
639;  Bergen  v.  Bennetty  1  Caine's  Cas.  18.)  Whether  the 
sale  was  for  the  full  value  of  the  land  is  immaterial.  {Briggs 
V.  Davisy  20  N.  Y.  30-32 ;  Shelion  v.  Eomery  5  Mete  467 ; 
Dubois -v.  Barkery  4  Ilun,  80 ;  Peck  v.  NewtoUy  46  Barb.  173 ; 
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GaUdtin  v.  Cunningham^  8  Cow.  861,  377-384.)  A  sale  can 
only  be  deemed  in  contravention  of  the  trust  where  it  is  in 
conflict  with  its  terms.  Where  a  trust  deed,  as  in  this  case? 
directs  a  sale  without  limit  as  to  time,  price,  purchase  or  terms,' 
and  where  no  conditions  precedent  to  the  exercise  of  the  power 
to  sell  remain  unfilled,  the  sale  is  valid.  {LyUe  v.  Beoeridge^ 
68  N.  Y.  592 ;  EusseU  v.  Russell^  36  id.  681 ;  Brigga  v.  Damis^ 
21  id.  574 ;  AUen  v.  DewiU^  3  Corast.  276 ;  Rome  v.  PkUlipSj 
27  N.  Y.  357 ;  Douglas  v.  Cruger^  80  id.  1 5 ;  Powers  v.  Bergen^ 
6  id.  358 ;  Perry  on  Trusts,  785 ;  Roseboom  v.  Moslier^  2  Den. 
61 ;  Dubois  v.  Barker^  4  Hun,  80 ;  Eancox  v.  Meeker^  28 
id.  214;  Belmont  v.  O^Brien^  2  Kern.  394;  Jackson  v.  Van- 
dalfseny  6  Johns.  43 ;  Jackson  v.  Walsh^  14  id.  407 ;  Jackson  v. 
Brooks,  8  Wend.  426 ;  SUverthom  v.  McKinsier,  12  Penn.  St. 
67 ;  3  Ross'  Com.  Law,  305, 319 ;  Burr,  on  Assign.  392 ;  1  Perry 
on  Trusts,  205 ;  Taintor  v.  Hendersonj  7  Burr.  [Pemi.]  48 ; 
Bradstreet  v.  Clark,  12  Wend.  602,  667;  Dundasy.  Hiscock, 
12  How.  [IT.  S.]  256, 271 ;  Sugden  on  Pow.  82 ;  2  R.  S.  [6th  ed.] 
1109,  §  73 ;  11 19,  §  164 ;  1130,  1 ;  2  R,  S.  1110,  §  79  ;  Feck  v. 
Neioton,  46  Barb.  173 ;  Gallatin  v.  Cunningham,  8  Cow.  361 ; 
Johnson  v.  Bennett,  39  Barb.  237 ;  Huhhell  v.  Sibley,  50  N. Y. 
71,  472,  473 ;  Tiff.  &  Bull,  on  Trustees,  811;  Dodge  v.  Ste- 
vens, 94  N.  Y.  209  ;  Chaymxin  v.  Delaware,  etc,  R.  R.  Co.,  3 
Lans.  284 ;  1  Perry  on  Trusts,  205.)  All  the  deeds  should  be 
construed  as  one  instrument  and  constitute  a  substantial  com- 
pliance with  the  provisions  of  the  will.  {Cooper  v.  Whitney,  3 
Ilill,  95.)  The  provisions  of  the  trust  deed,  and  the  will  of 
Mr.  Harrington  construed  together  and  in  connection  with  the 
quit-claim  deed  of  the  children,  the  deed  to  Mrs.  Harrington, 
the  bond  and  mortgage  of  indemnity  given  by  her,  and  the 
entire  object  of  all  these  transactions  conclusively  show  that  the 
sale  was  a  legal  performance  of  the  intention  of  Harrington  as 
shown  by  his  assignment  and  his  will,  and  within  the  powers 
of  the  children  and  trustees  and  the  executors'  clause  of  the  will 
as  to  payment  by  executrix  of  the  debts  provided  for  by  the 
assignment.  {Lang  v.  Ropke,  5  Saadf.  363 ;  Burr,  on  Assign.  [2d 
ed.]  394 ;  MerriU  v.  EngUshy,  28*Vt,  150.)    None  of  the  con- 
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veyanccs  in  question  arc  void  under  the  provisions  of  tho  statutes 
as  to  fraudulent  conveyances.  (3  K.  S.  [6th  ed.]  224,  225,  §  6.) 
The  quit-claim  deed  from  plaintiff  and  the  other  heirs  of  Har- 
rington to  Spaulding  and  Stevenson  conveyed  to  them  in  their 
own  right  all  the  interests,  legal  or  equitable,  which  he  then 
had  in  the  premises,  and  ho  has  acquired  no  right  since.  (1  E. 
S.  748  [6th  ed.]  vol.  2,  1130,  §  1 ;  2  R.  S-  [6th  ed.]  1094,  §  17 ; 
3  R  S.  [6th  ed.]  225,  §  2 ;  2  R.  S.  1105,  §  49 ;  1103,  §  35 ;  1 101, 
§§8,9,10,ll;1104,§4,2;1110,§76;4Kent,211,note;7b«7tfr 
V.  Hale,  46  Barb.  361;  Peck  v.  MaOama,  10  N.  Y.  609,  537, 
538;  4  Kent,  262,  note;  Jackson  v.  WaUh,  14  Johns.  407, 
414,  415,  66 ;  Jackson  v.  Brooks,  8  Wend.  426 ;  Nicholson  v. 
Ilalsey,  1  Johns.  Ch.  417 ;  James  v.  Morey,  2  Cow.  246.) 
The  rule  that  the  title  can  only  be  questioned  in  such  a  case  by 
proceedings  in  equity  is  inflexible.  {James  v.  Morey,  2  Cow. 
246;  Jackson  v.  Walsh,  14  Johns.  407,  414,  415;  Shdton  v. 
Homer,  5  Mete.  467 ;  Bostwick  v.  Atkins,  3  Comst.  53,  60.) 
The  plaintiflEs  are  estopped  by  their  deed  from  asserting  a  legal 
title  to  the  premises  in  dispute,  whatever  may  bo  their  equitable 
rights  to  call  assignees  to  account.  (4  Kent,  98.)  The  defend- 
ant is  entitled  to  protection  as  a  hona  fide  purchaser  of  the 
premises.  {CLaflin  v.  Lenheim,  66  N.  Y.  801 ;  BirdsaU  v. 
Bussdl,  29  id.  220,  249 ;  Welch  v.  Sage,  47  id.  143,  147 ;  2- 
Kent,  147 ;  2  R.  S.  1104,  §  41 ;  Lang  v.  Bopke,  5  Sandf.  363; 
Morrison  v.  Brand,  5  Daly,  40 ;  Roger  v.  Murray,  3  Paige, 
390 }  OtUhrie  v.  Gardner,  19  Wend.  414 ;  1  Story's  Eq.  Jur., 
§  64,  chap,  381,  410,  411 ;  Briggs  v.  Davis,  20  N.  Y.  ii3,  cit- 
ing Jones  V.  Bowles,  3  M.  &  K.  581 ;  Tiffany  &  BuUard  on 
Trustees,  197,  198,  199,  818;  Jackson  v.  Walsh,  14  Johns. 
407,  415 ;  Jackson  v.   Henry,  10  id.   185,  195 ;  Frazer  v. 

Western,  1  Barb.  Ch.  220,  240 ;  Mowry  v.  Walsh,  8  Cow.  238 ; 

Warner  v.  Blakeman,  36  Barb.  501,  519.)  Conceding  that 
there  has  been  no  conveyance  of  the  premises  in  question  by 
the  trustees,  the  plaintiff  cannot  maintain  ejectment  for  the 
reason  that  the  legal  title  still  remains  with  the  trustees.  (1  R. 
S.  [Ist  ed.]  730,  §  67;  2  R.  S.  [6th.  ed.],  1110,  §  60;  Calkins 
V.  Calkins,  3   Barb.  305;  Sayre  v.   Wisner,  8  Wend.  661; 
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Amsberry  v.  Hinds^  48  K  Y.  57 ;  Salter  v.  Tobias,  3  Paige, 
338 ;  Ang.  on  Lim.,  §  22 ;  Rogers  v.  Murray,  3  Paige,  390 ; 
Williams  v.  City  of  Oswego,  25  Hun,  36,  38;  Rogers  v. 
Leftwitch,  2  Heisk.  [Tenn.]  480;  Laws  of  1875,  chap.  545; 
Wood  V.  Mather,  38  Barb.  473 ;  Wood  v.  Mather,  44  N.  T. 
249  ;  People  v.  Canal,  6  id.  463  ;  R.  R,  Co.  v.  Van  Horn,  57 
id.  473.)  The  plain tifE,  irrespective  of  his  qnifc-claim  deed,  is 
estopped  by  the  facts  proved  from  asserting  any  claim  to  this 
property  by  silence  while  Stevenson  and  the  defendant  were 
erecting  buildings.  ( Wendell  v.  Van  Rensselaer,  1  Johns.  Ch. 
344 ;  Bowen  v.  Bowen,  30  N.  T.  519 ;  Nvoen  v.  Bdknap,  2 
Johns.  573,  589 ;  Iligenhotham  v.  Bamet,  5  Johns.  Ch.  184, 
188;  Cheeney  v.  Arnold,  18  Barb.  434,  440;  Brewster  v. 
Baker,  16  Barb.  613,  618;  Walrath  v.  Redfield,  18  N.  T. 
457  )  Plaintiff  is  estopped  by  the  receipt  by  the  estate  of  the 
purchase-money  of  which  the  plaintiff  has  had  the  benefit, 
which  there  has  been  no  offer  to  repay,  and  which  cannot  be 
offset  or  ordered  to  be  repaid  by  any  judgment  which  can  be 
rendered  in  this  action.  (Big.  on  Estop.  514;  Tompkins  v. 
IlyaU,  28  N.  T.  347  ;  Mcyre  v.  Smedhurgh,  8  Paige,  600.)  He 
is  also  estopped  by  lapse  of  time  in  equity  and  by  the  equitable 
defenses  set  up  in  the  answer,  and  which  were  established  by  the 
•plaintiff's  own  evidence.  (Code  of  Civ.  Pro.  1531 ;  2  R.  S.  [6th 
ed.]  578,  §  45 ;  Bedell  v.  Shaw,  59  N.  Y.  46 ;  Barney  v.  Griffith, 
5  Sandf.  Ch.  552,  558  ;  Colbum  v.  MorUm,  5  Abb.  Pr.  [K  S.] 
308,  316  ;  Peabody  v.  Flint,  6  Allen,  52,  57;  Story's  Eq.  Jur., 
§§  1520,  1523 ;  id.  81 ;  Bosiwick  v.  Atkins,  3  Comst.  53,  60  ; 
Tiff.  &  Bull,  on  Trustees,  146,  148;  Bergen  v.  Bennett,  1 
Caines,  19  et  seq.  /  Cunningham  v.  Cassidy,  17  N.  T.  276 ; 
Hubhell  V.  Medbury,  51  id.  100 ;  Fifth  If.  Bk.  v.  Hyde  Park, 
101  111.  595  ;  Pom.  on  Rem.  379 ;  Danoomh  v.  R.  R.  Co.,  84 
K  Y.  190,  199  ;  GeUy  v.  Devlin,  54  id.  403,  415  ;  OotOd  v. 
N.  Bk.,  86  id.  75,  82,  et  seq.  ;  Boet^m  v.  Schenck,  41  id.  182, 
196,  197.) 

Danforth,  J.     The  record  shows  that  this  action  was  com- 
menced on  the  19th  of  April,  1877,  to  recover  possession  of 
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certain  premises  lying  on  the  corner  of  Main  and  Court  streets, 
in  the  city  of  Buffalo,  then  in  possession  of  the  defendant,  but 
to  which  tho  plaintiff  claimed  to  have  title.  The  defendant 
admitted  possession  of  the  premises,  and  denying  any  title 
or  interest  in  the  plaintiff,  among  other  defenses  asserted  a 
legal  title  in  itself,  acquired  in  April,  1865,  by  purchase, 
in  good  faith  and  for  a  valuable  consideration,  from  one 
Edward  L.  Stevenson,  without  notice  of  any  claim  on  the  part 
of  the  plaintiff ;  facts  sustaining  this  allegation  were  in  evidence 
before  tho  plaintiff  rested,  and  of  themselves  justified  the  non- 
suit against  which  this  appeal  is  taken. 

It  appeared  that  Isaac  R.  Harrington  was  the  common  source 
of  title ;  that  he  died  in  August,  1851,  leaving  a  will  under 
which  the  plaintiff  took  if  at  all,  as  one  of  several  residuary 
devisees.  But  before  that,  as  the  plaintiff  also  showed,  his 
testator  in  November,  1847,  conveyed  this,  with  other  property, 
to  Edward  L.  Stevenson  and  Elbridge  G.  Spaulding  "  in  trust 
to  sell  and  dispose  of  the  same  upon  such  terms  and  conditions 
as  in  their  judgment  might  appear  best  and  most  for  the  interest 
of  the  parties  concerned,  and  convert  the  same  into  money,  and 
by  and  with  the  proceeds  of  said  sales  and  collections,  to  "  pay 
the  expenses  of  the  trust  and  care  of  the  property,  and  apply 
the  balance  upon  debts  "  named  or  referred  to  as  set  out  therein. 
His  wife,  Amanda,  joined  in  the  assignment,  and  she  was  also 
the  sole  executrix  of  his  will.  In  December,  1852,  the  assignors 
and  Mrs.  Harrington,  for  an  expressed  consideration  of  $10,000, 
conveyed  the  property  to  George  P.  Stevenson,  and  he  on  the 
25th  day  of  February,  1856,  conveyed  it  to  Edward  L.  Steven- 
son, who  on  the  10th  of  April,  1865,  for  an  actual  consideration 
of  $20,000  then  paid  to  him,  executed  a  deed  with  warranty 
and  covenants  of  seizin  to  the  defendant.  In  each  instance 
possession  of  the  premises  corresponded  to  the  legal  title.  The 
assignment  and  several  conveyances  above  referred  to  were  all 
duly  recorded  before  the  execution  of  the  deed  to  the  defend- 
ant. It  vests  a  plain  record  title,  and  we  agree  ^vith  the  learned 
trial  judge  and  the  General  Term  in  the  opinion  that  nothing 
was  proven  to  impeach  it. 

Suppose  we  concede  on  behalf  of  the  appellant  that  tlie  jury 
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might  have  found  that  the  conveyance  bj  the  trustees  to  George 
Stevenson  was  a  device  to  get  the  title  into  Edward,  who  was 
one  of  the  trustees,  to  satisfy  a  claim  of  the  latter  against  the 
estate  of  Isaac,  the  creator  of  the  tnist,  and  provided  for  in  his 
assignment.  The  existence  and  bonajidea  of  the  claim  cannot 
upon  the  evidence  admit  of  doubt,  and  it  was  proved  that  by 
the  transaction,  the  claim  was  to  that  extent  satisfied.  We  are, 
therefore,  unable  to  see  how  the  act  can  be  characterized  except 
as  one  done  for  the  benefit  of  the  estate,  apparently  within  the 
terms  of  the  power  in  trust,  and  not  in  conflict  with  them. 
The  appellant  relies  upon  the  well-established  doctrine  that  a 
trustee  cannot  purchase  or  deal  in  the  trust  property  in  his  own 
behalf,  or  for  his  own  benefit,  directly  or  indirectly.  This 
is  a  rule  of  equity  and  is  not  to  be  impaired  or  weakened. 
Such  a  purchase,  however,  is  not  void  ab  originej  but  voidable 
only,  and  at  the  instance  of  the  cestui  que  trust,  or  of  a  party 
who  has  acquired  the  rights  which  belong  to  one  in  that  rela- 
tion. Even  while  in  the  hands  of  the  trustee  the  title  may  be 
confirmed  as  well  by  acquiescence  and  lapse  of  time  as  by  the 
express  act  of  the  cestui  qice  trust.  These  elements  exist,  but 
need  not  be  considered,  for  a  legal  estate  acquired  by  a  sub- 
sequent hanajide  purchaser  in  good  faith  and  without  notice 
cannot  be  impeached  even  in  equity.  lie  takes  the  land  freed 
from  the  trust. 

That  seems  to  be  the  situation  of  this  defendant.  There  was 
nothing  on  record  to  show  that  its  grantor  had  not  a  perfect 
right  to  convey,  and  if  he  had  not,  it  was  owing  to  some  undis- 
closed act  or  circumstance  of  which  there  is  no  reasonable 
ground  for  suspicion  the  defendant  had  notice. 

We  have  examined  the  various  propositions  of  the  learned 
counsel  for  the  appellant,  but  find  none  which  shows  error 
committed  by  the  trial  court  in  dismissing  the  complaint,  or 
which,  in  view  of  the  opinion  above  expressed  by  us,  requires 
further  notice. 

The  judgment  should,  therefore,  be  aflBrmed. 

All  concur. 

Judgment  affirmed. 
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EoBEBT  A.  Stanton,  as  Eeceiver,  Etc.,  Appellant,  v,  William    |mS3 
G.  "Westovkb  et  al.,  Eespondents. 

One  of  two  partnerfl  on  retiring  from  the  business  transferred  to  his  co- 
partner his  interest  in  the  firm  property,  each  agreeing  to  paj  one-half  of 
its  debts.  The  firm  was  sol^rent,  but  the  remaining  partner  was  in 
fact  insolvent  at  the  time.  This,  howeyer,  was  not  known  to  him  or 
the  retiring  partner,  and  the  transfer  was  made  in  good  faith.  In  an 
action  wherein  creditors  of  the  firm  claimed  a  preference  over  the  in- 
dividual creditors  of  the  remaining  partner,  held,  that  by  the  transfer 
the  title  vested  in  the  remaining  partner  as  his  own  private  estate;  that 
he  acquired  the  same  dominion  over  it  as  if  It  had  always  been  his  own 
separate  property  free  from  any  lien  or  equity  on  the  part  of  partnership 
creditors,  and  that  transfers  by  him  of  the  property  in  payment  of  indi- 
vidual debts  were  lawful. 

(Argued  December  17,  1885 ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  SnpremQ 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  July  2,  1883,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  by  plaintiff  as  receiver  of  the  joint 
property  of  defendants  Oemer  M.  and  William  G.  Westover, 
who  formerly  composed  the  firm  of  O.  M.  &  W.  G.  Westover, 
and  of  the  separate  property  of  Osmer  M.  Westover,  ^  set 
aside  as  fraudulent  a  sale  of  his  interest  in  the  partnersliip 
property,  made  by  William  G.  to  Osmer  M.  Westover  on  the 
retirement  of  the  former  from  the  business ;  also  to  set  aside 
two  chattel  mortgages  covering  the  property  thereafter  exe- 
cuted by  Osmer  M.,  to  secure  individual  debts,  and  a  general 
assignment  made  by  him  for  the  benefit  of  creditors. 

Plaintiff  was  appointed  receiver  in  supplementary  proceed- 
ings in  an  action  against  the  two  members  of  the  firm  upon  a 
firm  debt.  The  facts,  so  far  as  material,  are  stated  in  the 
opinion. 
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John  TF.  Church  for  appellant.  As  between  a  firm  and  its 
creditors  the  property  is  vested  in  the  firm,  and  no  individual 
partner  has  an  exclusive  right  to  any  part  of  the  joint  stock 
until  the  firm  debts  are  paid  and  a  balance  of  account  is  struck 
between  him  and  his  copartners  and  the  aniount  of  his  interest 
accurately  ascertained.  {Menagh  v.  W/dttoell,  52  N.  Y.  146, 
158,  169,  161,  162,  165,  166,  167.)  The  equity  of  partnership 
creditora  to  have  the  partnership  assets  applied  first  to  the  pay- 
ment of  their  debts  is  that  of  the  partners  alone,  and  is  to  be 
worked  out  through  them,  and  they  can  terminate  it  at  will. 
(Sage  v.  ChoUar^  21  Barb.  596;  Ketchum  v.  Durkee^  1  Barb. 
Ch.  480 ;  Smith  v.  Howard,  20  How.  Pr.  121 ;  Dimon  v. 
Hazard,  32  N.  T.  65,  80.)  The  firm  assets  transferred  to  O. 
M.  Westover  by  W.  G.  Westover  and  those  transferred  by  the 
latter  to  the  former  were  charged  with  a  trust  for  the  payment 
of  the  firm  debts,  and  under  the  circumstances  their  respective 
assignees  hold  them  charged  with  the  same  trust.  {Moras  v. 
Gleason,  64  N.  T.  204;  Menagh  v.  WhitweUy  52  id.  146. 
Ooertner  v.  Trustees,  etc,,  2  Barb.  628 ;  Burtus  v.  TidbaU, 
4  id.  671 ;  Wilds  v.  Chapman,  4  Edw.  Ch.  669 ;  Pars,  on 
Part.  253.)  The  voluntary  assignee  was  apprised  of  Wood- 
man's rights  before  he  entered  upon  his  duties,  and  no  equities 
appear  in  his  favor.  His  horui  fides  do  not  aid  his  title. 
( Young  v.  Hermans,  66  N.  Y.  374 ;  Oriffin  v.  Marquardt,  17 
id.  30.)  The  assignment  from  O.  M.  Westover  to  Jane  was  void 
under  the  statute.  (2  R.  S.  137,  §  1;  Van  Nest  v.  Zoe, 
1  Sandf.  Ch.  4;  Bockenbaugh  v.  Hubhell,  5  L.  R.  [N.  S.] 
95 ;  Wait's  F.  C ,  §  325 ;  Planck  v.  Schemerhom,  3  Barb 
Ch.  644;  Bead  v.  Worthington  9  Bosw.  628;  Burdick 
V.  Post,  72  Barb.  172;  Nicholson  v.  Leavitt,  6  N.  Y. 
517;  Oliver  Lee  cfe  Go^s  Bank  v.  TalcoU,  19  id.  149; 
Hyslop  V.  Clark,  14  Johns.  458;  Grover  v.  Wakem/in,  11 
Wend.  l%7',Wakeman  v.  Grover,  4  Paige,  23;  Bump,  19,  27, 
263.)  The  fact  that  at  the  time  of  the  transfer  both  parties  to 
it  were  insolvent  renders  it  illegal  and  void  as  against  plaintiff, 
to  the  extent  of  the  indebtedness  of  the  firm  to  lym,  or  the 
judgment  creditor  ho  represents,  notwithstanding  it  was  made 
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in  good  faith.  {Hanrd  v.  MiMigan,  8  Abb.  N.  0.  63 ;  Fiak 
V.  Gould,  12  Fed.  Rep.  372 ;  Wilson  v.  Hoiertson,  21  N.  Y. 
687,  592 ;  WiUard's  Eq.  70^ ;  Diman  v.  Hazard,  32  N.  T.  65 ; 
Hansom  v.  Vandeventer,  41  Barb.  316;  Jackson  v.  ComeU,  1 
Sandf .  Ch.  348 ;  Deveau  v.  Fowler,  2  Paige,  400 ;  Menoffh  v. 
WhUweU,  52  N.  Y.  146;  Bulhert  v.  Dean,  2  Keyes,  97; 
Kameth  v.  Bassett,  34  Barb.  31 ;  jHfey^  v.  BoUes,  33  How.  277 ; 
FasseU  v.  TaHmadge,  18  Abb.  53 ;  <?'i\7i?Z  v.  Salmon,  25  How. 
248 ;  Forg&Hy  v.  (?w«<?7i,  49  Supr.  Ct.  397 ;  FUzpatrick  y. 
Ilanagan,  27  Alb.  L.  J.  175.) 

Jam^s  W,  Glover  for  respondents.  An  afisignment  is  to  be 
upheld  unless  clearly  proved  fraudulent.  {Bitigham  y.  Til- 
litighast,  15  Barb.  620;  SKuiz  v.  Hoagland,  85  N.  Y.  464; 
Bapalee  v.  Stewart,  27  id.  318;  Griffin  t.  Marquardt,  21 
id.  121.)  Good  faith  is  always  presumed.  Fraud  must  be 
shown  affirmatively.  {Townsend  v.  Steams,  32  N.  Y.  213, 
215;  ifan*  of  Silver  Creek  v.  ToZr^^,  22  Barb.  561.) 
When  one  of  two  partners  retires  from  business,  relinquishing 
to  the  other  all  his  interest  in  the  partnership  property,  the 
remaining  partner  acquires  the  same  domain  as  if  it  had  ever 
been  his  own  separate  property.  {Diman  v.  Hazard,  32  N". 
Y.  65 ;  Iveschick  v.  Addison,  3  Rob.  344 ;  Menagh  v.  Whit- 
toeU,  52  N.  Y.  160,  167, 171;  Fitzpatrick  v.  Ilanagan,  27 
Alb.  L.  J.  175 ;  Sage  v.  Oholar,  21  Barb.  6'J8 ;  Fidd  v.  Hunt, 
21  How.  463  ;  Ketohum  v.  Durkee,  1  Barb.  Oh.  480 ;  Krih  v. 
Sohoonmaker,  3  id.  46;  Qorey  v.  Long,  2  Sweeney,  495; 
Smith  V.  Howard,  20  How.  121 ;  Greenwood  v.  Broadhead,  8 
Barb.  596,  597.) 

FiKOH,  J.  The  judgment  in  this  action  is  fully  sustained 
by  the  case  of  Dimon  v.  Hazard  (32  N.  Y.  65).  It  was  there 
held  that  where  one  of  two  partners  retires  from  business, 
relinquishing  to  the  other  all  his  interest  in  the  partnership 
property,  the  remaining  partner  acquires  the  same  dominion 
as  if  it  had  ever  been  his  own  separate  property ;  that  the 
transfer  being  made  in  good  faith,  the  title  vests  in  the  remain^ 
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ing  partner  as  his  own  private  estate,  free  from  any  lien  or 
equity  in  favor  of  partnership  creditors ;  and  that  such  remain- 
ing partner  may  lawfully  transfer  such  property  in  payment 
of  his  individual  debts.  In  this  case,  the  good  faith  of  the 
transfer  is  abundantly  proved,  and  found  as  a  fact  by  the  trial 
court.  The  partnership  was  perfectly  solvent ;  its  debts  being 
only  about  $1,500,  and  its  assets  $9,000.  The  retiring  partner 
received  $3,800  in  outside  securities,  except  to  the  extent  of 
$900,  which  was  paid  to  him  in  firm  notes  and  accounts,  and 
agreed  to  pay  one-half  of  the  firm  debts,  the  remaining  partner 
agreeing  to  pay  the  other  half.  For  a  period  of  five  months 
the  situation  remained  unchanged,  and  the  property  open  to 
levy;  and  during  that  time  the  retiring  partner  offered  to 
pay  one-half  of  the  debt  hero  in  question  upon  being  fully  re- 
leased. The  creditor  had  a  right  to  decline  the  offer,  but  the 
fact  that  it  was  made  bore  strongly  upon  the  question  of  good 
faith.  By  force  of  this  arrangement  neither  party  retained  any 
equity  against  the  other.  By  tlieir  joint  consent  the  goods 
became  the  individual  property  of  the  remaining  partner,  and 
the  $900  in  notes  and  accounts  the  individual  property  of  the 
retiring  partner,  and  no  partnership  property  remained.  Each 
by  the  agreement  of  transfer  substituted  for  the  partner's 
equity  the  personal  contract  of  the  other  to  paj',  and  had  left 
only  the  right  to  enforce  that  contract  against  the  individual 
contracting.  The  property  of  O.  M.  Westover  thus  lost  its 
character  of  partnership  property,  and  became  the  separate 
property  of  the  individual.  This  result  is  claimed  to  have  been 
changed  by  the  doctrine  of  this  court  in  MenagK  v.  WhitweH 
(52  N.  Y.  14:6).  We  do  not  so  understand  it.  It  was  there  dis- 
tinctly said  that  "  there  is  another  class  of  cases  in  which  the 
partnership  effects  have  been  held  to  be  liberated  from  liability 
to  be  applied  to  partnership  debts,  in  preference  to  the  sepa- 
rate debts  of  one  partner;  that  is  where  a  honafide  sale  has 
been  made  by  a  retiring  partner  in  a  solvent  firm  of  two  mem- 
bers to  his  copartner,  the  latter  assuming  the  debts.  In  such 
a  case  it  is  settled  that  the  property  formerly  of  the  partner- 
ship becomes  the  separate  property  of  the  purchasing  partner, 
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and  that  the  partnership  creditors  are  not  entitled  to  any  pref- 
erence as  against  his  individnal  creditors  in  case  of  his  subse- 
quent insolvency.  But  in  those  cases  the  joint  property  was 
converted  into  separate  property  by  the  joint  act  of  all  the 
members  of  the  firm.  They  had  power  to  dispose  of  the  cor- 
pus of  the  joint  property,  and  the  exercise  of  that  power,  when 
freo  from  fraud,  divested  the  title  of  the  firm  as  effectually  as 
if  they  had  united  in  a  sale  to  a  stranger."  The  question  in 
the  case,  from  which  we  have  made  the  foregoing  citation,  was 
further  said  to  be  the  effect  upon  the  title  of  the  firm,  as  be- 
tween it  and  its  creditors,  of  several  transfers  by  the  partners 
to  third  persons.  Two  circumstances  only  mark  a  difference 
in  the  case  before  us  from  those  supposed  in  the  doctrine  thus 
established.  Here  the  debts  were  not  all  assumed  by  the  pur- 
chasing partner,  and  the  latter  was  in  fact  insolvent  as  an  indi- 
vidual at  the  date  of  the  transfer.  But,  as  we  have  already 
seen,  each  assumed  one-half  of  the  debts  in  severalty  as  between 
themselves,  and  in  reliance  upon  the  individual  responsibility 
of  each  other ;  neither  retaining  any  partnership  equity  since 
no  partnership  property  remained.  The  insolvency  of  the 
purchasing  partner,  if  known  to  him  and  to  the  seller,  might 
very  well  be  strong  evidence  of  an  intent  to  defraud  the  part- 
nership creditors,  and  become  conclusive  upon  that  question  if 
there  was  no  explanation.  But  here  the  purchasing  partner 
supposed  himself  to  be  solvent,  and  was  so  believed  to  be  by 
the  seller.  The  former  continued  in  business  for  five  months 
before  his  failure,  during  which  period  he  stood  open  to  a  levy 
by  the  firm  creditors,  and  the  offer  of  the  retiring  partner  to 
pay  the  half  he  had  assumed  tended  to  rebut  any  fraudulent 
intent. 

On  this  state  of  facts  it  is  found  that  there  was  no  fraud,  and 
we  think  correctly.  The  contrary  could  not  be  held  as  matter 
of  law. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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|{0^  ^    John  Reed,  Respondeat,  v.  George  MoConnell,  Survivor, 
"  etc.,  Appellant. 

In  an  action  to  recover  damages  for  breach  of  a  contract  to  form  and  con- 
tinue a  partnership  for  a  specified  term,  the  opinion  of  the  witnesses  as  to 
the  value  of  the  contract  to  plaintiff,  or  as  to  what  would  have  been  his 
share  of  the  profits  had  the  contract  been  carried  out,  is  incompetent  and 
its  reception  error. 

(Argued  December  17, 1885  ;  decided  January  10,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  September  11,  1883,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

M.  D.  Graver  for  appellant.  The  measure  of  damages  in 
every  case  of  bre:ich  of  contract  is  the  value  of  the  contract. 
The  party  should  be  made  good,  but  speculative  and  contingent 
profits  cannot  be  recovered  or  proved  by  opinion.  (  Van  ifeaa 
V.  Fisher,  5  Lans.  236 ;  Orijfin  v.  Golver,  16  N.  Y.  489 ; 
Rogers  v.  Beard,  36  Barb.  31;  Wagoner  v.  GorhhiU,  40  id. 
175 ;  PolleU  v.  Long,  58  id.  35 ;  Gassidy  v.  Lefevre,  45  N.  T. 
662  ;  Washburn,  v.  BMard,  6  Lans.  11 ;  Howe  Machine  Co. 
V.  Bryson,  44  Iowa,  24 ;  Mc  Whiter  v,  Douglass,  Cald.  [Tenn.] 
591;  25  111.  86;  Bierlach  v.  Goodyear  B.  Go.,  54  Wis.  208; 
41  Am.  Rep.  19 ;  Masterton  v.  Mt,  Vernon,  58  N.  T.  391 ;  Lin- 
coln V.  Sar.  B.  B.  Go,,  23  Wend.  425 ;  Mclntyre  v.  N.  Y.  C.  B. 
B,  Go.,  37  K  Y.  287 ;  Grant  v.  GityofB'Uyn,  41  Barb.  381 ; 
Nebraska  Gity  v.  QampheU,  2  Black,  590 ;  Walker  v,  Urie  B. 
Go.,  63  Barb.  260;  Giles  v.  Tole,  4  id.  261.)  Damages  may 
include  gains  and  profits  prevented  as  well  as  losses  sustained, 
provided  they  are  certain  and  such  as  might  naturally  follow  the 
breach ;  but  the  law  excludes  uncertain  and  contingent  prof- 
its. {Mc  Whuty  V.  Douglass,  1  Col.  ;  Schile  v.  Brokhaus,  80 
N.  Y.  614 ;  WhiU  v.  Miller,  71  id.  133 ;  WalcoU  v.  M(mnt,  36 
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N".  J.  1 3.)  A  person  who  is  not  interested  in  the  business  of  a 
firm  or  in  the  capital  invested,  save  that  he  is  to  receive  a  share 
of  the  profits  as  a  compensation  for  his  services,  or  for  money 
loaned  for  the  benefit  of  the  business,  is  not  a  partner.  {Rich- 
ardson V.  Hv^hitt^  76  N.  T.  55 ;  Moore  v.  Huntington^  7  Hun, 
426 ;  Smith  v.  Bodine^  74  N.  Y.  30 ;  Cary  v.  Fowler^  87  id.  33 ; 
Cox  V.  Ileckman^  84  11.  L.  C.  268  ;  JEoerson  v.  Power,  89  N. 
Y.  527;  Wolfe  Y.  Studenhaker,  65  Penn.  St.  459.) 

A.  Pond  for  respondent.  The  contract  between  the  parties, 
whatever  its  precise  terms  were,  if  satisfactorily  established  by 
the  pleadings  and  evidence,  must  be  deemed  and  regarded  as  a 
legal  and  valid  contract,  inasmuch  as  the  defendant's  counsel 
expressly  stipulated  at  the  trial  that  they  would  make  no  claim 
that  it  ^*  is  void  if  found  to  be  as  stated  by  the  plaintiff  in  his 
testimony  or  as  established  by  the  evidence  in  this  case." 
{Bomrrher  v.  AmeSy  etc.,  Hinge'  Co.,  81  N.  Y.  468.)  Such 
stipulation  is  an  entire  waiver  of  such  an  objection,  if  any  such 
previously  existed  thereto,  an  express  waiver  is  as  good  as  an 
implied  one,  and  both  exists  here.  {Marston  v.  Swetty  66  K. 
Y.  206;  Porter  v.  Worrnser,  91  id.  431,450;  Bur/iamY. 
Oudlippj  id.  129, 134.)  The  referee  committed  no  error  in  law 
in  finding  in  favor  of  the  testimony  of  the  plaintiff,  one  party, 
against  that  of  the  defendant,  the  other  party,  nor  indeed  in 
finding  against  the  uncontradicted  evidence  of  the  defendant, 
an  interested  party,  if  he  did  so  find.  {Oildei^aleeve  v.  Landon, 
73  N.  Y.  609 ;  Kavanah  v.  Wilson,  70  id.  177 ;  Elvoood  v. 
W.  U.  Tel.  Co.,  45  id.  549,  554;  RusseU  v.  Freer,  56  id.  67, 
69.)  Moreover  if  the  defendants  turned  off  the  plaintiff  with- 
out cause  as  found  by  the  referee,  and  thereby  prevented  the 
latter  from  aiding  and  assisting  the  defendants  in  earning  profits, 
and  also  discontinued  the  business  so  that  no  profits  could 
thereby  be  made  or  earned,  the  defendants  are  now  estopped 
from  claiming  that  no  profite  could  have  been  made  in  the 
business  had  it  continued.  {Oifford  v.  Waters,  67  K  Y.  80  ; 
Hand  v.  CamjMl,  26  Mich.  239,  245 ;  Bayley  v.  Smith,  6 
Seld.  499 ;  Dennis  v.  Maxjbdd,  10  Allen,  142 ;  Leediv  v.  Amr 
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hursl^  20  Beav.  239.)  The  plaintiff  is  entitled  to  recover  as 
damages  for  the  breach  of  the  contract  what  its  value  to  him 
was  at  the  time  of  the  breach,  taking  into  consideration  what 
the  plaintiff  has  lost  in  services  and  money,  and  the  gains  in 
the  shape  of  profits  he  w^ould  have  received  and  which 
he  has  been  prevented  from  receiving  in  consequence  of 
such  breach  of  the  contract  by  the  defendants.  {Danolda 
V.  The  State,  89  N.  T.  36,  50 ;  Taylor  v.  Bradley,  39 
id.  129,  144 ;  Masterton  v.  Mayor,  etc.,  7  Hill,  61 ;  Bagley 
V.  Smith,  6  Seld.  489,  497,  498 ;  ScheU  v.  Flurnb,  55  N.  T. 
592,  595  ;  Sedg.  on  Dam.  [7th  ed.]  119, 120 ;  Hay  v.  GronoUe, 
34  Penn.  St.  9 ;  Wolfe  v.  Studebaker,  65  id.  288  ;  Garaed  v. 
Turner,  71  id.  56 ;  Erie  dk  Pitts.  R.  R.  Co,  v.  DontJiet,  88  id. 
243  ;  Dennis  v.  Maxfidd,  10  Cush.  138  ;  MoNeal  v.  Reid,  9 
Bing.  68 ;  Rliodes  v.  Bond,  16  Ohio  St.  573 ;  Armor  v.  Oak- 
ley, 131  Muss.  413;  Simpson  v.  Lon.  <£  N,  W.  R.  Co.,  16 
Eng.  Eep.  [Moak]  330 ;  Jaqties  v.  Millar,  22  id.  728.)  The 
only  possible  way  to  prove  the  value  of  the  contract  between 
the  parties  at  the  time  of  its  breach  by  the  defendants,  it  having 
been  broken  before  any  business  was  done  under  it,  was  by  the 
opinions  of  witnesses  who  had  the  peculiar  knowledge  and  the 
requisite  experience  in  the  tannery  business  and  upon  the  general 
subject  to  make  them  experts.  {Taylor  v.  Bradley,  39  N.  Y^ 
129,  114 ;  Mitchell  v.  Read,  19  Hun,  419 ;  84  N.  Y.  556,  559 ; 
Eldridge  v.  Smith,  13  Allen,  140 ;  Scattergood  v.  Wood,  79  N. 
Y.  263 ;  Rarpending  v.  Schoenmaher,  37  Barb.  270,  289 ; 
Whiibech  v.  N.  .T-  C.  R.  R.  Co.,  36  id.  644 ;  Smith  v.  Gng^ 
erty,  4  id.  615,  625  ;  GolweU  v.  Lawrence,  38  N.  Y.  71,  72; 
Spencer  v.  Smith,  46  Barb.  320, 322.)  The  fact  that  it  was  the 
wrongful  and  fraudulent  act  of  the  defendants,  in  refusing  to 
perform  the  contract,  that  creates  the  necessity  for  proving  its 
value,  estops  them  from  objecting  to  the  only  evidence  by 
which  alone  it  can  be  proved.  {Gifford  v.  Waters,  67  N.  Y. 
81,  83 ;  Bagley  v.  Smith,  6  Seld.  499 ;  Dennis  v.  Maxfield,  10 
Allen,  112 ;  Lord  v.  Campbell,  20  Mich,  239^  245  ;  Leeds  v. 
AmhuTst,  20  Beav.  239.) 
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£asl,  J.  So  far  as  we  are  now  concerned  with  this  action, 
it  was  brought  to  I'ecover  damages  for  the  breach  of  an  agree- 
ment on  the  part  of  the  defendants  to  take  the  plaintiff  into  a 
partnership  in  a  tannery.  The  material  facts  as  found  by  the 
referee  are  as  follows :  In  the  month  of  March,  1877,  the  plain- 
tiff solicited  the  defendants  to  enter  into  the  project  of  build- 
ing a  tannery  at  Oregon,  in  the  county  of  Warren,  in  this  State. 
He  at  the  time  owned  a  contract  for  the  purchase  of  a  site  for 
the  proposed  tannery,  and  also  a  refusal  or  option  for  the  pur- 
chase of  fifty  thousand  cords  of  hemlock  bark  on  the  tree  in  the 
vicinity  of  the  site.  In  the  month  of  May,  1877,  negotiations 
were  entered  into  between  him  and  the  defendants  for  the  pur- 
chase of  the  tannery  site  and  bark  by  the  defendants  and  the 
building  of  the  tannery,  and  about  the  middle  of  that  month 
an  agreement  was  entered  into  between  him  and  them  in  re- 
gard to  such  purchase,  the  building  of  the  tannery  and  the  tan- 
ning of  hides  thereat  as  follows,  viz.  :  The  defendants  were  to 
furnish  to  the  plaintiff  the  money  to  purchase  the  tannery  site, 
to  erect  a  tannery  thereon,  and  to  supply  the  same  with  the  nec- 
essary machinery,  conveniences,  tools,  etc.,  to  properly  run  the 
same  so  as  to  tan  sole  leather ;  the  plaintiff  was  to  negotiate 
such  purchase  and  superintend  the  building  of  the  tannery, 
negotiate  for  the  purchase  of  the  bark  (to  be  paid  for  by  the 
defendants)  and  he  was  to  receive  from  them  for  his  services 
the  sum  of  $1,000  per  year;  on  the  completion  of  the  tannery 
and  the  purchase  of  the  bark,  the  defendants  were  to  stock  the 
tannery  with  hides  for  tanning,  to  sell  the  leather  tanned  there- 
from, and  the  plaintiff  was  to  have  the  superintending  of  the 
tannery  and  conduct  the  business  of  tanning  sole  leather  there- 
at ;  the  profits  of  such  business  were  to  be  distributed  as  follows, 
viz. :  After  all  expenses  in  carrying  on  and  running  the  tannery, 
interest  on  all  capital  invested  at  the  rate  of  seven  per  cent  per 
annum,  five  per  cent  commission  for  buying  the  hides  and  six 
per  cent  commission  for  selling  the  leather  tanned  therefrom, 
had  been  taken  out  by  the  defendants,  the  balance  of  the  profits, 
if  any,  was  to  be  divided  between  the  parties  in  the  proportion  of 
one-third  to  the  plaintiff  and  two-thirds  to  the  defendants ;  the 
SicKELS  — Vol.  LVL  35 
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plaintiflE  in  superintending  the  building  and  running  the  tan- 
nery was  to  spend  only  one-half  of  his  time  for  which  he  was 
to  receive  from  the  defendants  the  sum  of  $1,000  per  year,  to 
be  included  in  the  running  expenses  of  the  tannery ;  and  his 
board  and  the  keeping  of  his  horses  while  at  the  tannery  were 
to  be  paid  by  the  defendants  as  a  portion  of  the  expenses  of 
building,  and  after  the  erection,  of  running  the  tannery  ;  the 
business  was  by  the  terms  and  conditions  of  the  agreement  to 
continue  for  the  period  of  twelve  years.  Pursuant  to  the 
agreement,  the  tannery  site,  bark  and  bark  contracts  were  pur- 
chased, the  tannery  was  erected  and  stocked  with  hides  and  the 
business  of  tanning  sole  leather  thereat  was  commenced.  The 
defendants  furnished  hides  to  stock  the  tannery,  and  the  plain- 
tiff conducted  the  business  of  tanning  and  had  charge  of  the 
tannery  and  business  thereat  until  on  or  about  the  1st  day  of 
October,  1878,  when  the  defendants,  without  cause  or  provoca- 
tion, and  in  violation  of  their  agreement,  discharged  and  removed 
the  plaintiff  from  the  business  and  the  superintendency  of  the 
tannery  and  from  all  connection  with  the  business,  and  then 
and  ever  since  have  declined  and  refused  to  employ  and  con- 
tinue the  plaintiff  in  the  business  and  to  pay  the  plaintiff  any 
profits  arising  from  the  business,  and'have  claiuied,  and  still  do 
claim  and  insist,  that  he  has  no  right  or  title  in  the  tannery 
building,  bark  or  business,  and  refuse  to  carry  out  their  agree- 
ment with  him.  And  the  referee  found  that  the  value  of  the 
agreement  to  the  plaintiff  would  have  been,  if  carried  out  in 
accordance  with  its  terms,  the  sum  of  $12,000,  and  that  he  was, 
by  reason  of  the  breach  of  the  agreement,  damaged  in  that 
sum. 

Upon  the  trial  of  the  action  the  plaintiff  was  allowed  to  prove 
the  value  of  his  agreement  and  the  amount  of  his  damages  by 
the  opinions  of  witnesses.  He,  as  a  witness  on  his  own  behalf, 
was  asked  this  question  :  *'  What,  in  your  judgment,  was  the  net 
value  of  your  contract  with  the  defendants,  if  carried  out,  to  go 
into  partnership  with  them,  per  annum,  taking  into  considera- 
tion the  rental  value  of  the  property,  the  expense  of  purchas- 
ing hides  and  sale  of  leather,  and  all  the  expenses  connected 
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with  tanning?''  To  this  the  defendants  objected,  among  others, 
upon  the  ground  that  the  court  was  to  determine  the  vahie  from 
the  facts  founds  and  that  such  value  could  not  be  determined 
from  the  opinion  of  the  witness.  The  referee  overruled  the 
objection,  the  defendants  excepted  to  the  ruling,  and  the  wit- 
ness answered:  "At  least  $3,000,  per  year,  besides  my  stipu- 
lated compensation  of  $1,000."  Another  witness  was  asked 
this  question  :  "  What,  in  your  judgment,  is  the  vahie  of  a 
contract  for  tanning  sole  leather  at  Oregon  tannery  as  follows : 
You  are  to  have  one-third  of  the  net  profits  of  that  tannery  for 
twelve  years  from  July  or  August,  1877,  to  be  included,  in 
addition  to  the  ordinary  expenses  of  the  tannery,  $1,000  per 
year  for  foreman  and  general  supervision,  the  interest  on 
$20,000  at  seven  per  cent  cost  of  the  tannery,  and  commissions, 
for  the  purchase  of  leather  and  purchase  of  hides  ? "  There  were 
the  same  objections,  ruling  and  exception  as  before,  and  the 
witness  answered :  "  I  think  from  $3,000  to  $4,000  per  year." 
Another  witness  was  asked  this  question :  "  State  whether  or 
not,  in  your  judgment,  tanning  could  be  made  profitable  at 
Oregon  tanner}',  the  tannery  to  have  the  capacity  of  four  hun- 
dred tons  a  year,  tanning  by  the  non-acid  process,  tannery  to  cost 
$20,000,  the  usual  commissions  to  be  paid,  five  per  cent  for  buy- 
ing hides  and  six  per  cent  for  selling  leather,  the  contract  to  con- 
tinue twelve  years,  commencing  in  January  or  February,  1878, 
with  a  contract  for  fifty  thousand  cords  of  bark  at  fii'ty  cents  a 
cord  on  the  tree,  on  the  Griffin  lands,  and  roads  built  to  land ; 
if  80,  how  profitable?"  Tlie  defendants  objected  .to  this  as  in- 
competent and  not  the  proper  measure  of  damage.  The  referee 
oven'uled  the  objection,  and  the  witness  answered  that  the  tan- 
nery could  be  made  profitable  and  the  profit  would  be  at  least 
$9,000  per  year.  Subsequently  the  same  question  was  put  to 
another  witness  and  objected  to  upon  the  same  grounds,  and 
the  objection  was  overruled,  and  the  witness  answered  that  a 
profit  of  $12,000  per  year  could  be  made  for  twelve  or  fifteen 
years. 

We  think  these  opinions  were  improperly  received.     They 
violated  the  general  rule  of  evidence  that  witnesses  must  state 
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facts  and  not  give  opinions,  and  they  do  not  come  within  any 
of  its  exceptions*  There  is  no  certain  or  proper  basis  for  such 
opinions,  and  that  they  are  of  little  or  no  value  as  guides  to  a 
just  result  plainly  appears.  Several  witnesses  of  the  defend- 
ants testified  that  the  tannery,  under  the  conditions  mentioned 
in  the  contract,  could  make  no  profits,  and  the  referee,  upon  the 
request  of  the  defendants,  found  that  no  profits  had  been  made 
in  the  tannerj'  when  the  plaintiff  left  it,  and  that  the  running 
and  operating  the  tannery,  in  a  proper  and  workmanlike  man- 
ner and  with  bark  received  under  the  contract  with  Griffin,  had 
actually  resulted  in  a  loss  down  to  January  14,  1880,  near  the 
commencement  of  the  trial.  The  necessities  of  the  case  are  not 
such  as  to  justify  the  opinions.  All  the  facts  of  any  value  can 
be  stated  and  placed  before  the  court,  and  from  them  the  dis- 
interested triers  of  fact  can  draw  ^inferences  and  make  up 
judgments  better  than  witnesses  generally  friendly,  to  if  not 
biased  in  favor  of,  the  party  calling  them.  The  defendants 
could  evidently  find  as  many  witnesses  to  swear  that  no  profits 
could  be  made,  as  the  plaintiff  could  to  swear  that  profits  could 
be  made,  and  thus  the  ultimate  conclusion  as  to  profits  and  dam- 
ages would  after  all  have  to  be  based  upon  the  facts  stated.  In 
this  case  all  the  facts  should  be  proved,  and  with  the  aid  of  the 
light  which  subsequent  events  have  shed  upon  the  value  of  this 
agreement,  the  trial  court  will  be  able  to  reach  a  conclusion  as 
to  such  value  more  reliable  and  satisfactory  than  the  opinions  of 
witnesses.  We  refer,  for  a  fuller  statement  of  our  views  as  to 
the  proof  and  rules  of  damages,  to  the  case  of  Wctkefnan  v. 
Wheder  <&  Wilsoji  Manufacturing  Company ^  just  decided  by 
us.*  The  opinion  in  that  case  is  quite  applicable  to  this  and 
sufficient  authority  for  the  conclusion  we  here  reach. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 

♦^n<d.p.  205. 
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Bebtrand  Clover,  Jr.,  Hespondent,  v.  The  Greenwich  In- 
surance Co.  OF  THE  City  of  New  York,  Appellant. 

Where  it  affirmatiTely  appears  that  an  erroneous  charge  could  not  have 
afTected  the  verdict  it  is  not  ground  for  reversal. 

A  policy  of  fire  Inauranoe  required  proofs  of  loss  to  be  made  within  thirty 
days  after  a  fire,  and  provided  that  the  loss  should  be  payable  sixty  days 
after  notice  thereof  and  proofs  of  loss  have  been  received  by  the  company; 
it  also  provided  that  in  case  of  differences  in  regard  to  the  loss  or  damage 
they  should  be  submitted  to  arbitrators.  In  an  action  upon  the  policy,  KM, 
that  the  words  * '  proofs  of  loss/'  in  the  clause  In  regard  to  payment,  re- 
ferred to  the  proofs  to  be  furnished  within  thirty  days,  and  that  an  action 
brought  three  days  after  an  award  by  arbitrators,  appointed  as  provided 
by  the  policy,  but  more  than  sixty  days  after  proofs  of  loss  were  served, 
was  not  prematdrely  brought. 

The  insurance  was  upon  plaintiff's  interest,  which  was  an  undivided  half 
of  the  buildings  insured.  An  allowance  was  made  by  the  arbitrators  for 
the  expense  of  removing  the  machinery  in  the  buildings  preparatory  to 
the  work  of  repair.  Defendant  offered  to  prove  that  plaintiffs  co-tenant 
had  received  an  award  from  other  insurance  companies,  in  which  was 
included  the  expense  of  removing  the  machinery.  Hdd^  that  the  evi- 
dence  was  properly  rejected,  as  the  proof  would  not  affect  defendant's 
liability. 

The  policy  contained  a  clause  providing  that  it  should  be  optional  for 
defendant  to  repair  or  rebuild  within  a  reasonable  time,  giving  notice 
of  its  intention  so  to  do  within  sixty  days  after  completion  of  the  proofs 
of  loss  therein  required.  Defendant,  on  the  next  day  after  the  award, 
refused  to  pay  ;  it  offered  to  prove  that  three  days  thereafter  it  offered  to 
repair ;  this  was  rejected.  Held  no  error  ;  that  the  proofs  referred  to 
in  the  clause  in  reference  to  repairs  were  the  proofs  required  to  be  fur- 
nished within  thirty  days,  not  to  any  subsequent  proceedings,  to  ascer- 
tain  amount  of  loss;  and  that  the  option  terminated  when  a  right  of 
action  accrued  to  plaintiff  upon  the  policy. 

The  policy  provided  "  that  the  cash  value  of  property  destroyed  or  damaged 
by  fire  shall  in  no  case  exceed  what  would  be  the  cost  to  the  assured  * 
*  *  of  replacing  it/'  HM,  this  provision  assumed  that  the  ascer- 
tainment of  the  cost  of  replacing  is  a  legitimate  method  of  determining 
the  amount  of  damages;  and  that  an  allowance  for  the  expense  of  remov- 
ing machinery  from  the  building  preparatory  to  making  repairs  was 
proper  ;  also,  as  the  fact  that  the  machinery  belonged  to  some  other  per- 
son did  not  necessarily  exempt  the  insured  from  the  necessity  and  cost  of 
removing  it,  that  fact  alone  did  not  prevent  such  an  allowance;  also,  that 
the  existence  of  a  contract  between  plaintiff  and  other  penions  by  which 
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he  could  compel  them  to  remove  the  machinery  did  not  diminish  defend- 
ant's liability. 

(Argued  December  18,  1885  ;   decided  January  19»  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  In  the  second  judicial  department,  entered  upon  an  order 
made  December  11,  1883,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  was  an  action  upon  a  policy  of  insurance  against  loss  by 
tire  upon  plaintiff's  *' undivided  one-half  interest"  in  certain 
buildings  used  as  a  saw  and  file  factory. 

The  policy  contained  these  clauses  among  others : 

"  The  amount  of  loss  or  damage  to  be  estimated  according  to 
the  actual  cash  value  of  the  property  at  the  time  of  the  loss, 
and  to  be  paid  sixty  days  after  due  notice  and  proof  of  the 
same,  received  at  the  office,  made  by  the  assured,  in  accordance 
with  the  terms  and  provisions  of  this  policy,  unless  the  prop- 
erty be  replaced,  or  the  company  have  given  notice  of  their 
intention  to  rebuild  or  repair  the  damaged  premises." 

"  Persons  sustaining  loss  or  damage  by  fire  shall  forthwith 
give  notice,  in  writing,  of  said  loss  to  this  company,  and  within 
thirty  days  after  the  fire  a  particular  statement  of  the  loss  shall 
be  rendered  to  this  company,  signed  and  sworn  to  by  the 
assured.  *  *  *  The  assured  shall,  whenever  required,  sub- 
mit to  an  examination  or  examinations  under  oath  by  any  per- 
son appointed  by  this  company,  and  subscribe  to  such  examina- 
tions when  reduced  to  writing,  and  shall  also,  as  often  as  re- 
quired, produce  their  books  of  account  and  other  vouchers,  and 
exhibit  the  same  for  examination  either  at  the  office  of  this 
company  or  such  other  place  as  may  be  named  by  its  agent,  and 
permit  extracts  and  copies  thereof  to  be  made." 

"  In  case  differences  shall  arise  touching  any  loss  or  damage, 
after  proof  thereof  has  been  received  in  due  form,  the  matter 
shall,  at  the  written  request  of  either  party,  be  submitted  to 
impartial  appraisers,  whose  award  in  writing  shall  be  binding 
on  the  parties  as  the  amount  of  such  loss  or  damage,  but  shall 
not  decide  the  liability  of  the  company  under  this  policy ;  and 
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it  shall  be  optional  .with  the  company  to  repair,  rebuild  or 
replace  the  property  lost  or  damaged,  with  other  of  like  kind 
and  quality,  within  a  reasonable  time,  giving  notice  of  their 
intention  so  to  do  within  sixty  days  after  the  completion  of  the 
proofs  herein  required." 

''The  cash  value  of  property  destroyed  or  damaged  by  nre 
shall  in  no  case  exceed  what  would  be  the  cost  to  the  assured, 
at  the  time  of  the  fire,  of  replacing  the  same ;  and  in  case  of 
the  depreciation  of  such  property,  from  use  or  otherwise,  a 
suitable  deduction  from  the  cash  cost  of  replacing  shall  be  made 
to  ascertain  the  actual  cash  value." 

'f  It  is  furthermore  hereby  provided  and  mutually  agreed, 
that  no  suit  or  action  against  this  company,  for  the  recovery 
of  any  claim,  by  virtue  of  this  policy,  shall  be  sustainable  in 
any  court  of  law  or  equity  until  after  an  award  shall  have  been 
obtained  fixing  the  amount  of  such  claim  in  the  manner  above 
provided,  nor  unless  such  suit  or  action  shall  be  commenced 
within  twelve  months  next  ensuing  after  the  loss  shall  occur, 
exclusive  of  any  time  consumed  in  arbitration  ;  and  should  any 
suit  or  action  be  commenced  against  this  company  after  the 
expiration  of  the  aforesaid  twelve  months,  the  lapse  of  time 
shall  be  taken  and  deemed  as  conclusive  evidence  against  the 
validity  of  sudi  claim,  whether  the  amount  of  loss  has  or  has 
not  been  adjusted,  any  statute  of  limitation  to  the  contrary 
notwithstanding." 

A  fire  occurred  April  18,  1882.  Plaintiff  presented  proofs  of 
loss  May  17,  1882.  The  parties  not  agreeing  as  to  amount  of 
loss,  arbitrators  were  selected  as  prescribed  by  the  policy,  who, 
on  Septembers,  1882,  made  an  award.  On  the  next  day  defend- 
ant's secretary  notified  plaintiff's  attorney  that  it  would  not 
pay.     On  September  ninth  this  action  was  commenced. 

The  further  material  facts  appear  in  the  opinion. 

Adrian  H,  Joline  for  appellant.  If  arbitrators  take  into 
consideration  matters  not  submitted  to  them  their  award  is  void 
and  the  fact  may  be  shown  by  parol  testimony,  even  by  that  of 
the  arbitrators  in  an  action  at  law  upon  the  award.     {Butter  v. 
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Mayor,  etc,  7  Hill,  329 ;  S.  C.y  1  Barb.  325^  Brigga  v.  Smithy  20 
id.  409 ;  People,  ex  rel,  Waeson,  v.  Schuyler,  69  N.  T.  242, 
247 ;  Bouvine  v.  MUhanJc,  5  Abb.  Pr.  28 ;  Morse  on  Arbit.  and 
Award,  178,  181,  182,  186,  192,  213,  214;  DalrympU  v. 
Town  of  WiMinffham,  26  Yt.  345.)  The  court  erred  in  ex- 
cluding proof  of  the  offer  of  the  company  to  rebuild  and 
plaintiff's  refusal  to  permit  rebuilding.  {Bale  r.  Ho^ne  Ins. 
Co,,  36  Barb.  614;  aflSrmed,  Court  of  Appeals,  36  N.  Y.  522 ; 
Morrdl  v.  Irving  Fire  Ins.  Co,,  33  id.  429.)  In  order  to 
constitute  a  waiver  there  must  be  evidence  justifying  a  finding 
that  with  full  knowledge  of  the  facts  there  was  an  intention  to 
abandon  or  not  to  insist  upon  the  point  claimed  to  be  waived, 
or  that  it  was  purposely  concealed  under  circumstances  calcu- 
lated to  and  which  actually  did  mislead  the  other  party  to  his 
injury.  {Devens  v.  MecL  <&  Traders'  Ins.  Co.,  83  N.  Y.  168.) 
Where  special  damages  are  alleged,  but  there  is  no  proof  of 
general  damage,  it  is  error  to  charge  that  the  jury  may  give 
general  damages.  ( Vanderslice  v.  Newton,  4  N.  Y.  130.) 
The  appraisal  does  not  waive  any  of  the  other  clauses  of  the 
policy,  for  it  is  binding  only  as  to  the  amount  of  loss  or 
damage.     {CHUigan  v.  Com.  Ins.  Co.,  20  Hun,  93.) 

A.  J.  Perry  for  respondent. 

KuGER,  Ch.  J.  There  were  two  items  of  evidence,  only, 
upon  which  the  verdict  of  the  jury  with  respect  to  the  amount 
of  damages,  could  have  been  based,  viz. :  (1)  The  award  of 
the  arbitrators  assessing  it  at  $1,225,  and  (2)  the  proofs  of  loss 
in  which  it  was  stated  to  be  $1,250.  The  court  in  charging  the 
jury  directed  them  to  bnngin  a  verdict  for  the  amount  appraised 
by  the  arbitrators,  with  interest  from  September  5,  1882,  in 
case  they  should  find  that  the  arbitrators  had  not  exceeded 
their  authority,  in  making  the  award.  The  jury  found  for  that 
sum,  and  the  inference  is  quite  conclusive  that  their  verdict  was 
founded  upon  the  evidence  furnished  by  the  award,  and  not 
upon  that  contained  in  the  proofs  of  loss.  It  is  evident, 
therefore,  that  the  defendant  was  not  injured  by  the  chai^ 
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of  the  trial  judge  to  the  effect,  that  if  the  jury  found  that  the 
arbitrators  exceeded  their  authority  in  making  the  appraisal 
of  damages,  the  plaintifE  was  entitled  to  whatever  damage 
he  had  suffered  by  the  loss  in  question.  There  being  no 
l^al  evidence  of  the  amount  of  such  damages,  aside  from  the 
appraisal,  an  exception  to  the  charge  would  have  been  fatal  to 
the  judgment,  but  for  the  fact  that  it  affirmatively  appears  that 
it  did  not  influence  the  verdict.  {Thame  v.  Turck^  94  N.  Y. 
90.) 

The  objection  that  the  action  was  prematurely  brought  is 
not  sustainable.  The  policy  provides  that  the  loss  shall  be 
payable,  sixty  days  after  due  notice  thereof,  and  proofs  of  the 
same,  are  received  by  the  insurers.  This  clause  evidently  re- 
fers to  the  proofs  of  loss,  required  by  the  policy  to  be  made  by 
the  insured,  within  thirty  days  after  the  fire,  and  not  to  any 
act  of  the  plaintiff  wliich  might,  or  might  not,  be  there- 
after required  of  him,  under  the  poHcy,  by  the  insurers.  The 
clause  providing  that  the  one  year  limitation,  shall  run  against 
the  assured,  notwithstanding  the  pendency  of  proceedings  to 
appraise  damages,  might  otherwise  enable  the  insurers  by  inac- 
tion and  delay,  to  retard,  if  not  defeat,  any  recovery  on  the 
policy.  The  provision  authorizing  an  extension  of  the  time 
of  payment  of  a  loss,  until  after  certain  proofs,  declarations  and 
certificates,  are  produced,  seems  to  exclude  the  hypothesis  that 
the  defendant  was  also  to  have  sixty  additional  days  delay, 
after  such  proofs  had  been  made.  This  provision  contemplates 
a  postponement  of  the  right  to  bring  an  action  only,  until  such 
proofs  are  made,  and  rebuts  the  inference  that  any  longer  delay 
was  intended. 

The  action  was  not  commenced  until  September  9,  1882, 
nearly  four  months  after  proofs  of  loss  were  served,  and  several 
days  after  the  completion  of  the  award  of  the  appraisers,  and 
was  not,  we  think,  prematurely  brought.  Neither,  did  the 
oourt  commit  any  error  in  excluding  the  defendant's  offer  to 
show  that  the  plaintiff's  co-tenant  had  received  an  award,  from 
other  insurance  companies,  for  a  loss  upon  his  individual  interest 
in  the  property  damaged,  which  included  the  expense  of  removing 
SiCKBLS  —  Vol.  LVI.  36 
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the  machinery,  preparatory  to  the  work  of  repairing  the  real  prop- 
erty injured.  That  fact  did  not  affect  the  liability  of  the  defend- 
ant upon  its  policy  to  the  plaintiff,  and  he  was  entitled  to  recover 
whatever  it  might  be  necessary  for  him  to  pay,  in  the  restoration 
of  the  interest  insured,  to  its  original  condition.  The  sole  question 
in  this  case  in  respect  to  the  item  objected  to  is,  whether  the 
plaintiff  might  be  subjected  to  the  expense  of  making  the  re- 
moval referred  to.  This  question  was  not  affected  by  a  pro- 
ceeding between  strangers  to  this  action,  in  which  the  plaintiff 
took  no  part  and  had  no  interest,  but  was  to  be  determined  by 
the  provisions  of  his  policy. 

As  a  defense  to  the  action,  the  defendant  offered  to  prove 
that  on  the  9th  of  September,  1882,  it  served  upon  the 
plaintiff  a  written  offer,  electing  to  rebuild  or  repair  the  prop- 
erty damaged.  It  then  appeared  in  proof,  that  on  the  sixth  day 
of  September  the  defendant  had  refused  to  pay  the  award  in 
question,  and  that  nearly  four  months  had  elapsed  since  the  ser- 
vice of  the  proofs  of  loss.  The  evidence  was  objected  to  and  ex- 
cluded by  the  court,  to  which  ruling  the  defendant  excepted. 
This  evidence  was  claimed  to  be  admissible,  under  the  clause  in 
the  policy,  providing  that  it  should  be  optional  with  the  company, 
to  repair  or  rebuild  the  property  damaged  within  a  reasonable 
time,  giving  notice  of  their  intention  so  to  do,  within  sixty  days 
after  the  completion  of  the  proofs  therein  required.  The  proofs 
therein  referred  to  are  evidently  the  proofs  of  loss,  uncondition- 
ally required  to  be  made  by  the  assured,  according  to  the  terms 
of  the  policy,  and  do  not  refer  to  the  subsequent  optional  proceed- 
ings provided  by  the  policy,  for  ascertaining  the  amount  of  a 
loss,  which  may  or  may  not  be  required  to  be  taken,  in  any  given 
case.  It  would  be  an  unreasonable  construction  of  this  contract, 
to  extend  the  exemption  of  the  defendant  from  suit,  and  give 
it  a  right  to  defeat  an  actiott  already  brought,  to  a  period 
which  it  had  the  power  to  prolong  indefinitely,  even  to  tlie 
running  of  the  limitation,  provided  by  the  policies  in  favor  of 
the  insurers.  The  words  "  proofs  "  and  "  proofs  of  loss  "  are  used 
indiscriminately  in  several  places  in  the  policy,  and  wherever 
used,  obviously  refer  to  the  particular  statement  of  the  loss  re- 
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quired  bj  the  policy  to  be  signed  and  sworn  to  by  the  assured 
within  thirty  days  after  the  fire.  Any  other  construction  would 
involve  the  manifest  absnrdity  of  giving  the  assured  a  vested 
cause  of  action  for  his  loss,  and  the  defendant  an  indefinite  right 
to  defeat  it,  by  a  subsequent  election  to  repair  or  rebuild  the 
property  damaged.  We  think  this  option,  terminated  when  a 
right  of  action  accrued  to  the  assured,  upoA  the  policy  by  the 
expiration  of  the  sixty  days  period  of  limitation,  and  the  other 
express  limitations  therein  provided. 

The  only  remaining  exception  of  any  importance  is  that  taken 
to  the  refusal  of  the  court  to  direct  a  verdict  in  the  defendant's 
favor  upon  the  ground  that  the  arbitrators  exceeded  their 
authority^  in  making  their  award.  The  court  charged  the  jury 
that  the  arbitrators  had  no  authority  to  go  outside  of  the  sub- 
ject-matter submitted  to  them,  and  if  they  did  so,  their  appraisal 
was  not  binding  upon  the  parties.  This  direction  was  mani- 
festly correct,  unless  there  was  undisputed  evidence  of  an  un- 
lawful exercise  of  authority  by  the  appraisers.  We  do  not  find 
such  evidence  in  the  case.  .  The  proof  was  in  some  respects 
obscure  and  confiicting,  but  we  do  not  find  any  conclusive 
evidence  that  the  arbitrators  included  in  their  award  any  item 
of  damage  not  properly  chargeable  under  the  policy,  to  the  de- 
fendant. The  award  was  made  for  a  gross  sum,  and  nothing 
therein,  shows  the  detailed  items,  of  which  it  was  composed. 
This  was  attempted  to  be  established  by  the  testimony  of  the 
appraisers,  and  proof  of  admissions  made  by  one  of  them. 
There  was  no  item  of  damage  questioned  by  the  defendant 
which  was  indisputably  included  therein,  except  that  of  the 
expense  of  removing  machinery  preparatory  to  making  repairs. 
As  we  have  already  seen,  such  removal  was  a  necessity  in  the 
work  of  restoring  the  premises  to  their  original  condition,  and 
an  allowance  for  its  expense  is  clearly  contemplated  hy  the 
terms  of  the  policy,  providing  that  the  cash  value  of  the  dam- 
aged property  should  not  exceed  the  cost  to  the  assured  of  re- 
placing it.  This  provision  seems  to  assume  that  the  ascertain- 
ment of  the  cost  of  replacing,  is  a  legitimate  method  of  deter- 
mining the  amount  of  the  damage.  The  fact  that  such  machinery 
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wholly  belonged  to  some  other  person,  did  not  necessarily 
exempt  the  plaintiff  from  the  necessity  and  cost  of  making 
its  removal.  Even  if  the  plaintiff  had  the  right  to  require 
the  owners  to  effect  its  removal,  he  was  mider  no  legal 
duty  to  await  their  action  in  doing  so,  or  to  enforce  such  right 
against  them  for  the  benefit  of  the  defendant. 

The  existence  of  a  contract  between  the  plaintiff  and  other 
persons  by  which  he  could  compel  such  persons  to  effect  such 
removal,  did  not  diminish  the  liability  of  the  defendant  upon  its* 
policy.  If  the  removal  was  a  necessity  of  the  repairs  required 
to  be  made,  and  the  policy  indemnified  the  plaintiff  for  the  ex- 
pense of  making  such  repairs,  it.would  seem  that  the  consider- 
ation of  the  amount  of  such  expense,  was  within  the  authority 
conferred  upon  the  appraisers. 

The  point  taken  upon  an  attempted  distinction  between  dam- 
ages to  flues  and  chimney  is  not  justified  by  the  evidence.  The 
witnesses  use  the  words  indifferently  and  sometimes  alternately, 
and  the  evidence  fails  to  show  affirmatively  that  the  appraisers 
awarded  for  any  loss  in  respect  thereto  which  was  not  incurred. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Ferdinand  Mayer,  Appellant  and  Respondent,  v.  The  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York, 
Appellant  and  Respondent. 

Errors  and  irregularities  in  assessments  for  street  openings  in  the  citj  of 
New  York  must  be  corrected  and  reviewed  in  the  proceedings  themselves  ; 
they  cannot  be  reached  bj  a  coUateral  action  in  equity.  An  order  con- 
firming the  assessment  has  the  force  and  conclusiveness  of  a  judgment. 

The  provision  of  the  Consolidation  Act  (§  897,  chap.  410,  Laws  of  1882), 
declaring  that  no  suit  in  equity  or  otherwise  "  shall  be  commenced  for 
the  vacation  of  anj  assessment  in  said  city/'  is  not  limited  to  any  par- 
ticular class,  but  applies  to  every  assessment. 
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The  expenses  of  opening  a  street  were  assessed  partly  upon  the  property 
benefited  and  partly  upon  the  city  at  large.  After  the  confirmation  of 
the  report  of  the  commissioners,  in  which  was  incladed  an  item  for  their 
fees  and  expenses,  the  city  resisted  that  claim  and  sacceeded  in  effect- 
ing a  settlement  by  which  the  item  was  largely  redaced.  Seid,  that 
an  owner  of  property  assessed  was  entitled  to  maintain  an  action  in 
eqaity  to  compel  the  application,  upon  his  assessment  of  a  pro  rata  share 
of  the  amount  saved;  but  that  he  was  liable  to  interest  from  the  date  of 
the  assessment;  this  being  in  no  manner  afifected  as  a  complete  and  bind- 
ing adjudication  by  the  allowance,  which  was  simply  in  the  nature  of  a 
credit  to  be  applied  on  a  conceded  debt. 

(Argued  December  18,  1885  ;  decided  January  19,  1886.) 

.  These  were  crosa-appealfl  from  diflferent  portions  of  a  judg- 
ment of  the  General  Term  of  the  Sapreme  Court,  in  the  first 
judicial  department,  entered  upon  an  order  made  Janu2^ry  13, 
1883,  which  aflSrraed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term.  (Reported 
below,  28  Hun,  587.) 

This  action  was  brought  to  compel  the  reduction  of  an  assess- 
ment upon  lands  of  the  plaintiff,  situate  in  the  city  of  New 
York,  for  the  expenses  of  widening  and  straightening  Broad- 
way in  said  city. 

The  material  facts  are  stated  in  the  opinion. 

John  V.  Shcm  for  plaintiff.  The  commissioners  appointed 
under  the  acts  in  relation  to  opening  streets  in  New  York  city 
are  entitled  to  their  fees  and  expenses  when  earned,  without 
waiting  for  the  confirmation  of  their  report.  {In  re  Fourth 
Ave:,  3  Wend.  452 ;  Blunt  y.  Mayor ^  etc.,  9  Hun,  330 ;  In  re 
Parade  Ground,  60  N.  Y.  319 ;  In  re  Central  Parh  ComW^ 
63  Barb.  282.)  This  action  for  equitable  relief  is  not  within 
the  prohibition  of  chapter  312  of  the  Laws  of  1874,  which 
provided  that  thereafter  ^'  no  suit  or  action  in  the  nature  of  a 
bill  in  equity  or  otherwise  shall  be  commenced  for  the  vacation 
of  any  assessment  in  said  city,  or  to  remove  a  cloud  upon  title, 
but  owners  of  property  shall  hereafter  be  confined  to  their 
remedies  in  such  cases  to  the  proceedings  under  the  act  hereby 
amended."    (Laws  of  1858,  chap.  888;  In  re  Arnold,  60  N. 
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T.  26.)  While  an  equity  action  can  be  maintained  for  relief 
against  an  assessment  because  of  matter  outside  the  assess- 
ment, it  is  not  in  such  a  case  an  action  to  remove  a  cloud 
on  title  or  to  vacate  an  assessment ;  it  is  an  action  to  restrain 
the  collection  of  an  assessment.  {£ko  v.  MayoTy  etc.,  68  N. 
Y.  214.)  A  bill  in  equity  to  vacate  an  assessment  must 
allege  some  defect,  either  patent  or  latent,  in  the  proceedings 
which  resulted  in  the  assessment  —  some  act  committed  in  tbe 
course  of  the  proceedings  which  was  contrary  to  the  statutory 
provisions  on  the  subject.  {Astorv.  Mayor j  etc.y  62  N.  Y.  580; 
Ndan  v.  Mayor y  etc.,  id.  472 ;  Strashurgh  v.  Mayor ^  etCj  87  id. 
452.)  The  quasi  judgment  in  the  case  of  an  assessment  when  it  is 
confirmed  by  a  judicial  tribunal  is  subject  to  the  same  rules  of 
equitable  relief  as  all  other  judgments.  (Dolcm  v.  Mayor ^  etc., 
62  N.  Y.  472-475  ;  Story^s  Eq.  Jur.  [12th  ed.],  §§  316,  1572 ; 
Paddock  v.  Palmer^  19  Vt.  581 ;  De  Colyar  on  Guaranties, 
236;  BonneyY.  8edy,2  Wend.  482.)  The  plaintiff  being  enti- 
tled to  a  reduction  of  the  principal  of  the  assessment,  interest 
can  only  be  charged  from  the  time  when  it  is  ascertained  what 
amount  is  legally  due.  {Si.  Jo%epK%  Aaylum^  69  N.  Y.  353  ; 
In  re  PeUon,  85  id.  652;  In  re  MiUer,  24  Hun,  637 ;  In  re 
Lowden,  25  id.  434;  affirmed,  89  N,  Y.  548.) 

J?.  J,  Dean  for  respondent.  The  confirmation  of  the  com- 
missioners' report  by  the  Supreme  Court  is  a  judgment  which, 
remaining  unreversed,  concludes  plaintiff  from  i*ecovering 
under  the  facts  alleged  and  proved.  (Laws  of  1869,  chap.  890 ; 
N.  T.  a  R.  R.  Co.  V.  Marvin,  1  Kern.  276 ;  Canal  <&  Walker 
Si8.y  2  id.  406;  Bow&ry  JEk.  Case,  2  Abb.  368;  Lire  Arnold^ 
60  K  Y.  26 ;  In  re  Com'ra  Cent.  Park,  50  id.  493 ;  Dolan  v. 
Mayor,  etc.,  62  id.  472 ;  King  v.  Mayor,  etc.,  36  id.  182 ; 
Embury  v.  Conner,  3  id.  512;  Astor  v.  Mayor,  etc.,  62  id. 
580;  Mayor,  etc.,  v.  Erhen^  38  id.  311 ;  Dobson  v.  Pearoe,  12 
id.  164 ;  Homer  v.  Fiah,  1  Pick.  435 ;  WUkes  v.  Mayor,  etc., 
79  N.  Y.  621 ;  M.  E.  Ch.  v.  Mayor,  etc.,  55  How.  Pr.  57.) 
The  mere  fact  that  the  city  has  succeeded  in  reducing  the 
assessment  against  it  does  not  inure  to  the  benefit  of  another 
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aaseBsed  person  and  entitle  liim  to  similar  relief.  {In  re  De- 
Icmcey,  52  N.  Y.  80 ;  Horn's  Case,  12  Abb.  124 ;  In  re 
Broadway  Widening,  49  N.  Y.  150.)  Even  if  the  action 
were  maintainable  upon  common-law  principles,  the  court  is 
expressly  deprived  of  jurisdiction  to  administer  the  relief 
sought.  (Laws  of  1874,  chap.  312,  §  2  ;  Laws  of  1874,  chap. 
313,  §  1 ;  Lennon  v.  Mayor,  etc,,  55  N.  Y.  366 ;  Dolan  v. 
Mayor,  etc.,  63  id.  472;  Astor  v.  Mayor,  etc.,  id.  580.) 
Chapter  812  of  the  Laws  of  1874  applies  to  assessments  for 
street  openings  as  well  as  for  local  improvements.  (62  N.  Y. 
591 ;  Strushurgh  v.  Mayor,  etc.,  87  id.  455 ;  Knapp  v.  City 
of  Brooklyn,  97  id.  523.) 

Finch,  J.  Both  parties  appeal  from  the  order  of  the  General 
Tenn ;  the  city,  from  so  much  of  it  as  applies  upon  the  assess- 
ment 2i,pro  rata  share  of  the  amount  saved  from  commission- 
er's fees ;  and  the  plaintiff,  from  that  part  of  it  which  leaves 
interest  to  run  from  the  beginning  of  the  liability  instead  of 
from  the  date  at  which  the  true  amount  to  be  collected  is  ascer- 
tained. The  plaintiff  alleged  that  after  the  confirmation  of  the 
report  of  the  commissioners,  which  fixed  and  established  the 
assessment,  partly  upon  property  benefited,  and  partly  upon  the 
city  at  large,  and  in  which  was  included  an  item  of  $165,632.40 
for  commissioners'  fees  and  expenses,  the  city  resisted  that  claim 
and  succeeded  in  effecting  a  settlement  by  a  reduction  of  the 
charge  to  $97,531.82,  which  saving  was  alleged  to  be  two  and 
one-fifth  per  cent  of  the  aggregate  assessment ;  that  the  amount 
charged  upon  plaintiff's  property  was  $10,928,  and  the  proper  as- 
sessment payable  is  $10^687.59 ;  that  such  sum  was  duly  tendered 
and  refused,  whereby  an  invalid  and  improper  lien  remains. 
The  specific  relief  sought  was  that  the  whole  original  assess- 
ment be  modified  by  deducting  the  total  amount  saved ;  that 
plaintiff's  assessment  be  reformed  by  deducting  its  pro  rata 
share  of  the  amount  saved;  that  the  assessment  bo  canceled 
and  discharged ;  that  interest  be  computed  only  from  the  entry 
of  judgment  in  the  action ;  and  then  for  further  or  other 
relief.     It  is  evident  that  all  the  specific  reUef  sought  went 
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upon  the  basis  that  the  ajseessment  should  be  vacated  in  whole 
or  in  part.  But  when  confirmed  it  had  the  force  and  conclu- 
giveness  of  a  judgment,  and  the  plaintiff  alleges  against  it 
neither  fraud  nor  mistake.  {In  the  Matter  of  Arnold^  60  N. 
Y.  20.)  In  street  opening  cases  the  confirmation  is  by  the 
court ;  and  after  a  hearing  of  all  parties  interested,  or  an  oppor- 
tunity to  be  heard,  it  becomes  in  effect  a  judgment  of  the 
court,  which  cannot  bo  attacked  in  a  collateral  action  except  for 
reasons  not  alleged  in  this  action.  Errors  and  irregularities  in 
street  opening  cases  must  be  corrected  and  reviewed  in  the 
proceedings  themselves,  and  cannot  be  reached  by  a  collateral 
action  in  equity.  {Dolan  v.  MayoVy  eto.y  62  N.  Y.  472  ;  Astor 
V.  Mayor,  etc.,  id.  580.)  There  is  another  difficulty.  Sec- 
tion 897  of  the  Oonsolidation  Act  forbids  a  suit  in  fequity  to 
vacate  any  assessment  in  the  city,  or  remove  a  cloud  on  title. 
Whatever  may  have  been  tnie  of  the  original  act  of  1858,  the 
section  in  question,  as  it  now  stands,  is  broad  and  unqualified, 
applying  to  every  assessment  in  the  city,  and  cannot  be  restrained 
or  limited  to  a  particular  class.  The  plaintiff,  therefore,  was 
not  entitled  to  his  specific  relief ;  but  he  seeks  other  remedy 
and  puts  his  action  upon  another  ground.  Abandoning  all 
claim  to  vacate  or  modify  the  assessment,  and  leaving  it  to  stand 
as  final  and  conclusive,  he  claims  that  he  is  entitled  in  equity  to 
compel  the  application  upon  his  assessnient  as  jpro  tanto  a  pay- 
ment of  the  same,  of  his  pro  rata  share  or  proportion  of  the 
amount  saved  by  the  city.  There  is  unmistakable  j ustice  in  that. 
There  was  an  apportionment  of  the  entire  cost  of  the  street 
opening  between  the  city  and  the  benefited  locality,  the  latter  pay- 
ing a  little  more  than  one-half.  Practically  this  apportionment 
was  made  between  the  tax  payers  at  large  and  those  of  the  de- 
scribed locality.  Any  saving  from  the  cost  and  expense  equi- 
tably should  reduce  the  burden  of  both,  and  there  is  no  just  reason 
for  applying  it  wholly  to  the  relief  of  those  burdened  the  least. 
That  the  municipality,  by  the  action  of  its  officers,  secured  the 
saving  does  not  alter  the  case.  The  city  in  its  action  was 
tnistee  for  all  the  tax  payers  affected,  and  acted  in  behalf  of  all. 
This  plaintiff  was  among  them,  and  is  entitled  to  reap  his  just 
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proportion  of  the  benefit  secured  by  the  corporate  authorities, 
and  by  an  action  in  equity  may  enforce  the  performailce  of 
that  trust  duty.  This  view  the  General  Term  adopted ;  and  it 
follows  logically  from  it  that  the  plaintiff  remained  liable  for  the 
interest  from  the  date  of  the  assessment.  That  is  in  no  manner 
affected  as  a  complete  and  binding  adjudication.  The  cases 
relied  on  by  the  plaintiff  were  all  cases  in  which  the  assessment 
itself  was  modified  and  changed,  and  never  became  final  until 
then  ;  and  before  such  final  result,  the  tax  payer  could  not  know 
what  the  assessment  in  fact  was ;  but  here  there  never  was  any 
change  in  it,  or  any  uncertainty  about  it.  The  plaintiff's  right 
assumes  its  entire  validity,  and  rests  wholly  upon  an  after  occur- 
rence which  furnishes  him  with  a  credit  to  be  applied  on  liis 
conceded  debt.  The  sum  to  bo  applied  on  plaintiff's  debt  was 
found  as  a  fact,  and  no  question  challenging  it  appears  to  have 
been  raised  on  the  trial.     The  tender  was  too  small. 

The  judgment  of  the  General  Term  should  beaflSrmed,  with- 
out costs  to  either  party. 

All  concur. 

Judgment  affirmed. 


Edward  Evans  et  al.,  Eespondents,  v.  Conead  Baoker  et 
al.,  Appellants. 

The  omission  to  indorse  upon  a  paper  served  the  post-office  address  or  place 
of  business  of  the  attorney,  as  required  bj  the  General  Rule  of  Practice 
(No.  2),  is  a  mere  irregularitj  and  does  not  necessarily  vitiate  either  the 
paper  or  its  service. 

Jt  ieems  the  omission  entitles  the  party  served  either  to  return  the  paper  or 
move  to  set  it  aside,  but  after  receiving  it  without  objection  he  maj  not 
safelj  disregard  it. 

As  a  general  rule  it  is  the  office  of  the  Supreme  Court  to  administer  its  own 
regulations,  and  in  its  discretion  to  impose  such  penalties  as  maj  have 
been  incurred  bj  attorneys  throngh  neglect  to  comply  with  those  regular 
tions  or  to  relieve  therefrom. 

In  an  action  upon  an  undertaking  given  upon  appeal,  the  defense  was  that, 
no  written  notice  of  the  entry  of  the  order  or  judgment  affirming  the- 
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jadgment  appealed  from  was  aerved  ten  days  prior  to  the  commencement 
of  the  action,  as  req aired  by  the  Code  of  Civil  Procedure  (§  1809);  a 
notice  was  served,  subscribed,  and  indorsed  bj  the  attorney,  but  the 
indorsement  did  not  state  his  post-office  address  or  place  of  business. 
The  appellant's  attorney  received  and  retained  the  notice  and  admitted 
seryioe  thereof.  Hdd,  that  a  decision  of  the  General  Term  to  the 
effect  that  the  acceptance  and  retention  of  the  notice  was  a  waiver  of  the 
irregularity  was  justified  and  was  not  reviewable  here. 
KeUy  V.  Sheehan  (76  N.  Y.  325),  KUmer  v.  Hathorn  (78  id.  828),  Eae  v. 
Beach  (76  id.  164),  distinguished. 

(Submitted  December  18, 1885  ;  decided  January  19, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  made  April  14,  1883, 
which  reversed  a  judgment  in  favor  of  defendants,  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury,  and  which 
granted  a  new  trial. 

This  action  was  upon  an  undertaking  given  on  appeal. 

The  defense  was  that  no  written  notice  of  the  entry  of  the  or- 
der, or  judgment  affirming  the  judgment  appealed  from,  was 
served  upon  the  appellants'  attorney  ten  days  before  the  com- 
mencement of  this  action  as  required  by  section  1309  of  the 
Code  of  Civil  Procedure.  It  appeared  that  written  notice  of  the 
entry  of  the  judgment  of  affirmance,  signed  by  the  respondents' 
attorney,  and  indorsed  with  his  name,  but  without  stating  his 
post-office  address  or  place  of  business,  was  served,  which  was 
received  and  retained  by  appellants'  attorney,  who  gave  a  writ- 
ten admission  of  service.  The  trial  court  held  that  this  was 
Tiot  a  legal  notice,  and  dismissed  the  complaint. 

jE  G,  Sproffue  for  appellants.  The  complaint  was  properly 
dismissed,  the  written  notice  of  entry  of  judgment  of  affirm- 
ance required  by  law  not  having  been  served.  (Code  of  Civ. 
Pm,  §§  1309,  1325,  1351 ;  rule  2,  Sup.  Ct. ;  JSoe  v.  Beach,  76 
If.  Y.  164;  Porter  v.  Kingsbury,  71  id.  688;  1  Wait's  Pr- 
463;  4  id.  628.)  The  fact  that  the  notice  served  was  not  sub- 
scribed or  indorsed  with  the  post-office  address  or  place  of  busi- 
ness of  the  attorney,  as  required  by  rule  2,  is  fatal  to  it.  {Kelly 
V.  Shehan,  76  N.  T.  325 ;  KHrni^  v.  Hathorny  78  id. 
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Yorka  v. 

Peek^  17  How.  192 ;  Langdon  v.  EvanSy  29  Hun, 

652;  Valton  v.  Assurcmce  Soc,  19  How.  Pr.  515  ;  Andrews 
V.  Durant,  6  id.  191 ;  Dent  v.  Watkins,  49  id.  275 ;  Wood  v. 
Fisky  63  N.  Y.  250.)  The  defendants'  right  to  object  to  the 
notice  as  defective  has  not  been  waived.  (Hoe  v.  Beach,  76 
N.  Y.  164;  JIateh  v.  Elkins,  65  id.  496;  Francis  v.  Litis,  2 
Hill,  362  ;  4  Wait's  Pr.  623 ;  Code  of  Civ.  Pro.,  §  434.) 

Oeorge  Wing  for  respondents.  The  defect  in  the  notice  was 
an  irregularity  which  the  party  entitled  to  the  notice  could  and 
did  waive.  {Ilolmes  v.  BusseU,  9  Dowl.  487  ;  Clapp  v.  Gran)es^ 
26  N.  Y.  418.)  The  notice  should  have  been  returned  at  once 
and  the  defect  pointed  out.  {Broadway  Bk.  v,  Danforth, 
7  How.  Pr.  264 ;  Sa/wyer  v.  Schoonmaker,  8  id.  198 ;  Strauh 
V.  Parker,  9  id.  342 ;  Corhin  v.  Oeorge,  2  Abb.  465.)  So  far 
as  rule  2  varies  or  changes  the  rights  or  obligations  of  a  plain- 
tiff in  a  suit  upon  an  undertaking  from  the  obligations  imposed  ' 
by  the  statute,  it  is  in  conflict  with  the  statute  and  consequently 
inoperative.  [GUnny  v.  Studioell,  64  N.  Y.  120 ;  People  v. 
Nichols,  79  id.  582;  Gormley  v.  Mc  Glynn,  84  id.  286;  Kil- 
mer V.  Hathorn,  78  id.  228.)  The  rules  of  the  Supreme  Court 
are  under  its  control  and  are  to  be  enforced  and  administered 
by  it.  It  can  overlook  or  relieve  against  a  violation  of  them 
or  a  non-compliance  with  them,  and  its  determination  is  not 
under  ordinary  circumstances  reviewable.  {Martin  v.  Lowen- 
stein,  68  N.  Y.  456.) 

KuGEB,  Ch.  J.  The  omission  to  indorse  upon  papers  served 
or  filed,  thepost-oflice  address  or  place  of  business,  of  the  attor- 
ney serving  them,  as  required  by  No.  2  of  the  Supreme  Court 
Rules,  is  a  mere  irregularity  and  does  not  necessarily  vitiate 
either  the  paper  or  its  service.  {Clapp  v.  Graves,  26  N.  Y. 
418.)  Such  omission  entitles  the  party  served,  either  to  return 
the  paper  or  move  to  set  it  aside,  but  he  cannot,  after  receiving 
it  without  objection,  safely  disregard  the  oflScOj^  which  the 
paper  is  designed  to  fill.  In  KeUy  v.  Sheeham,  (76  N.  Y. 
325),  this  court  held  that  an  omission  to  make  such  indorse- 
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ment  upon  a  notice  of  the  entry  of  judgment  which  was 
intended  to  limit  the  right  of  appeal,  rendered  it  ineffectaal  for 
that  purpose.  It  was  there  held  that  a  notice,  upon  which  it 
was  intended  to  build  a  claim,  for  a  penalty  or  forfeiture,  must 
be  regular  in  every  respect,  and  that  in  such  case  the  party 
sliould  be  held  to  strict  practice.  The  reason  of  this  decision  is 
quite  obvious,  and  does  not  require  the  extension  of  its  princi- 
ple to  cases  not  within  its  spirit.  In  Kilmer  v.  Hathom  (78 
N.  Y.  228, 230),  the  objection  was  described  as  a  technicality,  and 
its  use  in  that  case,  was  justified  upon  the  ground  that  it  defeated 
a  point  equally  technical  raised  by  the  adverse  party.  The  case 
of  Roe  V.  Beach  (76  N.  Y.  164)  is  not  an  authority  on  the 
point.  The  notice  iu  that  case  did  not  give  the  information 
which  is  expressly  required  by  statute  as  the  condition  of  the 
maintenance  of  the  action,  viz.,  the  entry  of  the  order  or  judg- 
ment. 

The  Supreme  Court  rule  in  question  does  not  prescribe  the 
consequence  or  penalty  for  a  violation  of  its  requirements.  It 
is  peculiarly  the  province  of  the  body  framing  them,  to  inter- 
pret its  own  enactments,  and  as  a  general  rule  we  have  consid- 
ered it  the  office  of  the  Supreme  Court  to  construe  and  admin- 
ister its  own  regulations,  and  in  their  discretion,  to  impose  such 
penalties  and  relieve  from  such  defaults  as  may  have  been  suf- 
fered or  incurred  by  attorneys,  through  neglect  to  comply  with 
its  modes  of  procedure.  {Martins  v.  Lowenstein^  68  N.  Y. 
456.) 

In  the  exercise  of  their  office,  they  have  determined  in  this 
case,  that  the  omission  to  comply  with  rule  2  was  a  mere  irreg- 
ularity, capable  of  being  waived  and  uot  affecting  the  object 
intended  to  be  accomplished,  by  the  service  of  the  notice  in 
question.  We  are  not  disposed  to  disturb  that  decision  of  the 
question. 

Of  course,  the  requirement  of  ten  days  written  notice  of  the 
entry  of  judgment,  or  order,  affirming  a  judgment,  provided  by 
section  1309  of  the  Code  of  Civil  Procedure,  as  the  condition 
of  an  action  against  the  sureties,  upon  an  undertaking  on  appeal, 
is  fundamental  and  cannot,  in  any  essential  particular,  be  safely 


1886.]  EyanS  et  al.  v.  Backer  et  al.  293 

Opinion  of  the  Court,  per  Bugbr,  Ch.  J. 

disregarded.  But  this  requirement  has  been  fully  complied 
with  in  this  ease,  and  the  attorney  has  been  informed  of  every 
particular  contemplated  by  the  statute.  The  notice  served  sat- 
isfied its  object,  and  fully  performed  the  office  designed  for  it, 
and  there  is  no  justice  in  saying,  because  the  attorney  has  disre- 
garded a  rule,  intended  solely  to  promote  the  convenience  of  the 
opposite  attorney,  and  having  no  reference  to  the  object  of  the 
notice,  that,  therefore,  a  meritorious  action  commenced  and 
prosecuted  in  strict  conformity  to  the  statute  giving  it,  shall  be 
defeated.  It  would  be  a  perversion  of' its  object  and  design, 
and  contrary  to  established  rules  of  interpretation  to  give  it  the 
construction  claimed  by  the  appellants.  As  was  said  in  /iae  v. 
Beach  {mj>rd)y  the  notice  of  entry  of  judgment,  being  re- 
quired by  statute  for  the  benefit  of  the  party,  it  is  not  com- 
petent for  the  attorney  to  waive  a  compliance  with  it.  The 
court  rule,  however,  being  intended  for  the  benefit  of  the  at- 
torney alone,  there  is  no  reason  why  he  may  not  waive  its  per- 
formance, and  by  accepting  and  retaining  the  notice  we  think* 
he  has  done  so. 

The  fact  that  the  defendants  are  sureties  works  no  change  in 
the  aspect  of  the  question.  Their  covenant  was  to  p^rfonn 
their  undertaking,  upon  condition  that  the  judgment  appealed 
from  was  affirmed,  and  ten  days  notice  thereof  should  be  ^ven 
to  the  attorney  for  the  appellants  before  action  brought. 
These  conditions  have  been  strictly  complied  with,  and  they  are 
not  entitled  to  claim  the  benefit  of  a  rule,  not  designed  for  their 
protection,  and  in  the  enforcement  of  which  they  are  not  inter- 
ested. 

"We  have  found  no  case  in  this  court  conflicting  with  the 
determination  of  the  General  Term,  and  we  think  it  conforms 
to  the  real  meaning  and  intent  of  the  rule  in  question. 

The  order  of  the  General  Term  should,  therefore,  be  affirmed 
and  judgment  absolute  ordered  for  the  plaintifb. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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W  a94| 
. — ^— "==^^Wl  Sarah  L.  Tinque,   Eespondent,  v.   The  Village  of  ^Pobt 
77  hlf  321  Chester  et  al.,  Appellants. 

In  an  action  to  restrain  tlie  sale  of  land  for  non-payment  of  an  assessment 
for  a  local  improvement  and  to  set  aside  the  assessme&t  because  of 
alleged  invalidity  in  the  proceedings,  the  harden  is  upon  plaintiff  to  es- 
tablish the  invalidity  complained  of.  There  is  no  presumption  in  such 
an  action  that  municipal  authorities  have  acted  illegally  or  that  condi- 
tions precedent  have  not  been  performed. 

Where,  therefore,  in  an  action  to  restrain  the  sale  of  plaint! flfs  lot  in  the 
village  of  Port  Chester,  and  to  set  aside  an  assessment  thereon  for  grading 
a  street,  it  appeared  that  the  charter  of  the  village  (§  4,  tit.  5,  chap.  818, 
Laws  of  1868)  requires  the  petition  for  laying  out  a  street  to  be  signed  by 
persons  owning  land  on  the  line  thereof,  but  does  not  require  the  fact  of 
such  ownership  to  be  stated  in  the  petition.  Held,  the  fact  that  the  pe- 
tition for  opening  the  street  in  question  did  not  show  on  its  face  that  the 
persons  signing  it  were  such  owners  did  not  tend  to  negative  their 
ownership;  and,  in  the  absence  of  other  proof,  that  the  invalidity  of  the 
proceedings  in  Chis  respect  was  not  established. 

The  distinction  between  such  a  case  and  one  where  the  owner  of  a  tax  title 
seeks  to  enforce  it  by  action  pointed  out. 

Also  held^  that  as  to  other  objections  which  related  to  matters  which  might 
have  been  corrected  on  appeal  from  the  report  of  commissioners,  plain- 
tiff was  foreclosed  by  the  order  of  confirmation. 

Also  JUldy  as  it  appeared  that  the  parties  interested  in  the  lands  taken  for 
the  street,  and  among  them  plaintiff's  grantor,  who  then  owned  the  lot, 
accepted  the  awards  made  to  them,  and  acquiesced  in  the  proceeding,  he 
was  concluded  from  alleging  irregularities  therein. 

Also  Ji^ldt  the  fact  that  the  specifications  upon  which  the  bids  for  grading 
were  based  embraced  another  street  as  well  as  the  one  in  question  was 
immaterial,  it  appearing  that  profile  maps  showing  the  amount  and  kind 
of  excavation  and  filling  required  on  each  street  were  separately  made 
and  filed  with  the  specifications. 

Also  7iM,  that  the  charter  (g  23,  tit.  5)  did  not  require  the  trustees  of  the 
village  to  pass  upon  the  bids  at  the  time  of  opening  them;  that  time  for 
*  comparison  of  the  bids  and  calculation  to  determine  which  was  most 
preferable  was  essential  and  might  be  taken. 

It  was  objected  that  the  notice  of  the  meeting  of  the  trustees  to  act  in  re- 
spect to  the  grading  did  not  describe  the  district  of  assessment  with  sufiS- 
cient  accuracy.  The  street  had  then  been  laid  out  and  the  map  and  report 
of  the  commissioners  filed.  The  notice  referred  to  the  street  by  its 
name  and  described  the  assessment  district  as  including  **  all  the  lands 
on  both  sides  of  said  street  to  a  depth  not  exceeding  one  hundred  feet. 
Held,  that  this  was  a  substantial  compliance  with  the  charter  (§  28,  tit.  5). 
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This  was  a  reassessmeiit;  the  original  assessment  made  in  March,  1874, 
having  been  declared  invalid  and  set  aside  (71  N.  Y.  809).  Held,  that 
there  was  no  legal  or  valid  authority  to  make  a  reassessment;  that  no 
SQch  authority  was  conferred  by  the  original  charter;  that  the  prov^ion 
in  the  act  of  1877,  amending  the  charter  (Chap.  227,  Laws  of  1877), 
which  authorized  reassessments  in  certain  cases  where  prior  assessments 
had  been  set  aside  or  held  invalid,  only  applied  to  assessments  so  set 
aside  or  held  illegal  after  the  passage  of  the  act,  and  that  the  act  of  1878 
(Chap.  277,  Laws  of  1878),  which  attempted  to  authorize  reassessments 
in  cases  of  assessments  set  aside  or  vacated,  before  as  well  as  after  the 
passage  of  the  act,  was  void  as  in  contravention  of  the  provision  of  the 
State  Constitution  (Art.  3,  §  16),  directing  that  a  local  or  private  bill  shall 
embrace  but  one  subject,  and  that  shall  be  expressed  in  the  title. 

(Argued  December  21,  1885  ;  decided  January  19.  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court,  in  the  second  judicial  department,  entered  upon  an  or- 
der made  May  15,  1833,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  set  forth 
in  the  opinion. 

Edward  Wells  for  appellants.  Neither  the  charter  of  the 
village  nor  the  law  of  highways  requires  the  line  or  route  of 
the  road  to  be  particularly  defined  by  course  and  distance  in 
the  application.  {HaUoch  v.  Woolsey^  23  Wend.  328.) 
Whether  the  petitioners  were  owners  cannot  be  inquired  into 
collaterally.  {VanSteenburghw.  BigdoWj  3  Wend.  42,  46.) 
Where  the  meaning  is  plain  in  a  contract  or  law,  and  tlie  sense 
requires  it,  the  court  will  substitute  one  word  or  number  for 
another,  or  even  transpose  or  rearrange  sentences.  (2  Pars.  Con. 
[4th  ed.]'16.)  The  one  only  object  of  the  act  of  1878  was  to 
amend  the  charter  of  Port  Chester,  and  that  is  expressed  in  the 
title.  {Oreaton  v.  Oriffin^  4  Abb.  Pr.  310 ;  Woodson  v.  Mur- 
doch, 22  Wall.  [U.  S.]  351,  373;  Brewster  v.  Syracfise,  19  N. 
Y.  116 ;  People  v.  Citi/  of  Mochester,  50  id.  525.)  It  is  the  duty 
of  the  courts  so  to  construe  as  to  meet  the  mischief  and  advance 
the  remedy,  and  not  to  violate  fundamental  principles.    {H<»ri 
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V.  Cleiss,  8  Johns. 41;  Walkers.  Harris,  20 Wend.  665-563; 
Wate7'vliet  T.  Co.  v.  MoKean,  6  Hill,  616.)  Plaintiff  is 
estopped  from  denying  the  avenue  to  be  a  highway,  by  stand- 
ing by  and  seeing  expenses  and  cost  of  grading  incurred  without 
making  any  objection,  while  the  grading  was  in  progress. 
{McOowan's  Casey  8  Weekly  Dig.  461.) 

Calvin  Frost  and  Ralph  jE  Prime  for  respondent.  Pro- 
ceedings to  lay  out  a  street  and  those  for  the  grading  of  a  street 
are  statutory  proceedings,  each  attacking  the  property  rights  of 
the  citizen,  and  each  must  be  strictly  pursued,  and  the  record 
must  show  the  statutory  requirements  complied  with,  the 
jurisdiction  obtained  and  kept  step  by  step,  and  the  record  can- 
not be  helped  by  intendment  or  by  any  presumptions.  {Sharp 
V.  Johnson,  4  Hill,  98;  MiUer  v.  Broton,  56  N.  Y.  388; 
Matter  of  Second  Ave.  M.  E.  Church,  66  id.  896 ;  Hopkins  v. 
Mason,  42  How.  116  ;  Merritt  v.  Port  Chester,  71  K  Y.  809 ; 
Adriance  v.  McCaferty,  2  Bob.  153 ;  Matter  of  N.  Y.  <&  B. 
R.  R.,  62  Barb.  85 ;  WalkUZ  V.  R.  R.  v.  Norton,  12  Abb. 
[N.  S.]  317.)  Presumption  does  not  supply  the  lack  of  proof. 
{Miller  v.  Brown,  66  N.  Y.  383,  386 ;  Commissioners  of 
Cohoes  V.  Lansing,  45  id.  19 ;  People  v.  Commissioners  of 
Hempstead,  7  Hun,  17 ;  Matter  of  Buffalo,  78  N.  Y.  362, 366.) 
The  burden  is  upon  defendants  to  show  that  the  petition  was 
signed  by  the  required  number  of  qualified  persons.  {Shaip 
V.  Johnson,  4  Hill,  98.)  The  owners  were  entitled  to  be  heard 
by  the  court  on  the  appointment  of  commissioners.  (Chap. 
818,  tit.  5,  p.  4;  Matter  of  Mayor,  etc.,  and  Manhattan  Co., 

1  Caines,  507 ;  In  re  Cambria  Street,  75  Penn.  St.  357.)  The 
whole  proceeding  is  illegal  because  of  the  bad  oath.  {Merritt 
V.  Port  Chester,  71 N.  Y.  309  ;  People  v.  Connor,  46  Barb.  333; 
State  V.  Jersey  City,  38  N  J.  L.  85 ;  State  v.  Perth  Amibcy, 

2  id.  425 ;  RadcliffY.  Brooklyn,  4  N.Y.  195 ;  Matter  of  Mayor 
wnd  Manhattan  Company,  1  Caines,  607.)  The  right  of  entry  to 
grade  the  street  or  to  do  any  thing,  was  not  obtained  until  the 
end  of  a  chain  of  acts,  all  to  be  performed  according  to  the 
order,  manner  and  form  of  the  statute ;  until  then  every  entry 
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was  a  trespass.  {Matter  of  RMnelander,  68  N.  Y.  106,  108 ; 
Matter  of  CAeeseboro,  78  id.  232,  238 ;  Boyle  v.  Brooklyn,  71 
id.  1 ;  People  v.  Haines,  49  id.  687.)  Nor  could  the  legislsr 
ture,  after  the  constitutional  amendment  of  1876,  lay  out  a 
street,  or  provide  for  laying  out  a  street,  or  delegate  the  power 
to  create  a  debt  or  charge  which  did  not  in  law  exist,  and  it 
was  powerless  to  charge  this  illegal  debt  on  the  land-owners, 
by  the  way  of  a  reassessment  without  their  consent.  {Horton 
V.  Thompson,  71  N.  Y.  513  ;  Const.,  art.  3,  pp.  18,  20.)  The 
act  of  1878  (Chap.  277),  so  far  as  it  was  thereby  attempted  to 
change  the  act  of  1877,  is  unconstitutional  and  void.  It  was  a 
local  act.  {PeoTple  v.  HiU,  35  N.  Y.  449 ;  PeopU  v.  Allen,  42 
id.  404 ;  People  v.  Brigge,  50  id.  553  ;  FiehkiU  v.  B.  R.  Co., 
22  Barb.  C34 ;  Smith  v.  Mayor,  etc.,  34  How.  608  ;  People  v. 
Brinkerhoff,  6S  N.  Y.  266 ;  Mayor,  etc.,  v.  Colgate,  12  id.  146 ; 
Sun  Co.  V.  Mayor,  etc.,  8  id.  263.)  Conditions  precedent  in 
proceedings  of  this  kind  must  be  literally  followed.  {Adriance 
V.  McOafferty,  2  Eob.  153.)  The  particular  lot  and  the  situa- 
tion of  each  parcel  and  its  peculiar  circumstances  were  to  be 
considered.  {Matter  of  Degraw  St.,  18  Wend.  568 ;  Watkins 
V.  Ztoictusch,  47  Wis.  673.)  The  assessment  being  paid,  it 
cannot  be  set  aside.  It  is  extinguished,  and  naught  left  to  bo 
set  aside.     {In  re  Lima,  77  N.  Y.  170.) 

Andrews,  J.  Tliis  is  an  equitable  action,  brought  to  restrain 
a  sale  of  plaintiflE's  lot  in  the  village  of  Port  Chester,  for  the 
non-payment  of  an  assessment  laid  for  grading  a  street  in  the 
village,  called  Irving  avenue,  and  to  vacate  the  assessment. 
Irving  avenue  was  laid  out  and  declared  a  public  street  by  res- 
olution of  the  trustees  of  the  village,  passed  June  2,  1873,  under 
proceedings  initiated  November  11,  1872,  upon  the  petition  of 
eight  persons,  recited  in  the  petition  to  bo  residents  and  tax 
payers  of  the  village.  The  charter  of  Port  Chester  (Laws  of 
1868,  chap.  818,  tit.  6)  authorizes  the  trustees  of  the  village, 
under  the  restrictions  and  limitations  therein  prescribed,  to 
cause  streets  and  avenues  within  the  village  to  be  laid  ont^ 
opened  and  graded,  and  to  assess  the  expense  thereof  upon  the 
Siokels— Vol.  LVL  38 
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property  benefited.  Tlie  proceedings  for  grading  Irving  avenue, 
were  commenced  June  2,  1873,  the  same  day  on  wiiich  it  was 
declared  by  the  resolution  of  the  trustees  to  be  a  public  street. 
Commisssioners  were  appointed  to  assess  the  expense  of  the 
grading,  bids  were  received  for  the  work,  and  contracts  there- 
for were  let,  and  the  report  of  the  commissioners  was  made 
March  7,  1874,  and  confirmed  March  9,  1874.  The  original 
assessment  was  subsequently  set  aside  and  held  to  be  invalid 
for  reasons  stated  in  the  opinion  in  Merritt  v.  Village  of  Port 
Cheater  (71  N.  Y.  309).  Afterward  the  legislature  passed  two 
acts  amending  the  charter  of  the  village,  being  chapter  227  of 
the  Laws  of  1877,*  and  chapter  277  of  the  Laws  of  1878.  Tlie 
trustees  after  the  passage  of  these  acts,  took  proceedings  for 
a  reassessment,  and  the  report  of  the  commissioners  appointed 
to  make  the  reassessment  was  confirmed  September  8,  1879. 
This  second  assessment  is  the  one  assailed  and  sought  to  bo  set 
aside  in  this  action. 

The  complaint  challenges  the  validity  of  nearly  every  step 
taken  in  the  proceedings  in  respect  to  Irving  avenue,  from 
their  inception.  It  alleges  that  the  avenue  was  never  legally 
laid  out,  that  the  proceedings  for  giuding  were  not  in  conform- 
ity to  the  charter  and  were  void,  and  that  if  the  street  was 
legally  laid  out  and  graded,  the  reassessment  of  the  expense  of 
grading  was  unauthorized.  The  laying  out  proceedings  are 
questioned  upon  various  grounds,  some  jurisdictional,  and 
others  relating  to  the  regularity  of  the  procedure.  It  is 
claimed  among  other  tilings  that  it  does  not  affirmatively  ap- 
pear that  the  persons  who  signed  the  petition  for  laying  out 
the  street,  were  owners  of  lands  situated  thereon.  The  charter 
(Title  6,  §  4)  requires,  as  the  initial  proceeding  in  the  laying 
out  of  a  street,  that  a  petition  therefor  shall  be  presented  to 
trustees  of  the  village,  signed  by  one-third  of  the  persons  own- 
ing land  on  the  line  thereof.  The  petition  for  laying  out  Irv- 
ing avenue  did  not  show  on  its  face  that  the  persons  who 
signed  it  were  such  owners.  The  plaintiflE  in  support  of  this 
and  other  objections  to  the  proceedings,  invokes  the  well-set- 
tled doctrine,  declared  in  numerous  cases  that  where  lands  are 
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taken  uuder  statute  authority,  or  an  assessment  is  imposed 
thereon  in  derogation  of  the  common  law,  no  intendment  is 
indulged  in  favor  of  the  regularity  of  the  proceedings,  but 
that  each  step  in  the  process  prescribed  by  the  statute  must  be 
shown  to  have  been  taken  by  the  party  asserting  any  rights 
thereunder.  {Sharp  v.  Spdr^  4  Hill,  76 ;  Sharp  v.  JohTiaoriy  id. 
92.)  In  other  words  the  onus  in  such  case,  of  showing  the  reg- 
ularity of  the  proceedings,  is  upon  the  party  claiming  under 
tliem.  The  cases  cited  were  actions  of  ejectment  in  which  the 
defendants,  admitting  the  original  title  of  tlie  plaintiff,  set  up 
a  subsequently  acquired  tax  title,  as  a  defense  to  the  action. 
The  doctrine  that  the  Qniis  was  upon  the  party  claiming  under 
the  tax  title,  to  establish  its  regularity,  was  appropriately  ap- 
plied in  those  cases.  But  the  plaintiff  in  this  case  by  the  char- 
acter of  her  action,  assumed  the  burden  of  establishing  the 
invalidity  of  the  proceeding  of  the  trustees.  She  comes  into 
court  asserting  as  a  ground  for  equitable  relief,  that  an  illegal 
assessment  has  been  imposed  on  her  land,  which,  if  followed 
by  a  sale  thereof,  and  a  conveyance  as  was  threatened,  will 
constitute  a  cloud  on  her  title.  The  trustees  of  the  village, 
as  we  have  seen,  are  authorized  to  lay  out  and  open  streets 
under  certain  restrictions  and  conditions.  There  is  no 
presumption  that  in  undertaking  to  execute  this  authority 
they  have  acted  illegally,  or  that  conditions  precedent  have 
not  been  performed.  The  plaintiff,  instead  of  awaiting  an 
attack  on  her  title  by  one  claiming  under  the  assessment, 
becomes  herself  the  actor,  and  calls  upon  the  court  to  inter- 
pose and  prevent  the  sale  of  her  property,  alleging  that 
the  trustees  never  acquired  jurisdiction  by  a  proper  petition, 
and  that  the  proceedings  are  otherwise  defective.  She  has 
tendered  this  issue,  and  according  to  the  general  rule  the  party 
holding  the  affirmative  of  an  issue  must  prove  it,  or  at  least  go 
as  far  as  to  make  a  prima  facie  case,  calling  upon  the  other 
party  to  answer  it.  (1  Greenl.  Ev.,  §  74 ;  Brown,  J.,  Bouton 
V.  City  of  Brooklyn^  15  Barb.  375,  395 ;  In  re  Ingraham^  64 
N.  Y.  310 ;  Heinernann  v.  Heardy  62  id.  448.)  The  fact  that 
the  petitioners  were  not  on  the  face  of  the  petition  alleged  to  be 
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owners  of  land  on  the  proposed  street,  did  not  tend  to  negative 
the  fact.  The  charter  does  not  require  that  the  fact  shall  be 
stated  in  the  petition,  or  provide  in  what  manner  it  shall  be 
established.  The  plaintifiF  did  not  prove  that  the  signers  were 
not  qualified  petitioners,  and  upou  the  issue  as  framed,  the 
burden  of  establishing  it  was  upon  the  plaintiff. 

The  laying  out  pi-oceedings  are  also  objected  to  for  indefi- 
nitencss  in  the  description  of  the  proposed"  assessment  district 
in  the  notice  given  by  the  trustees  of  the  hearing  of  the  matter 
cff  the  petition  (Charter,  tit.  6,  §  4),  and  for  various  irregulari- 
ties in  the  proceedings  of  the  trustees,  and  of  the  commis- 
sioners of  estimate  and  assessment.  These  objections,  so  far 
as  they  relate  to  matters  which  might  have  been  corrected  on 
appeal  from  the  report  of  the  commissioners,  are  foreclosed  by 
the  final  order  of  confirmation  {Ernhury  v.  Conner^  3  N.  Y. 
511 ;  Dolan  v.  Mayor^  eio.^  62  id.  472),  assuming  of  course, 
that  the  parties  interested  had  legal  notice  of  the  proceeding. 
But  wo  deem  it  unnecessary  to  consider  the  objections  in  de- 
tail, for  the  reason  that  upon  the  facts  found  it  is  to  be  inferred 
that  the  parties  interested  in  the  lands  taken  for  the  street,  ac- 
cepted the  awards  made,  by  the  commissioners  and  acquiesced 
in  the  proceedings.  This  inference  is  especially  strong  in 
respect  to  the  plaintiff's  grantor,  who  owned  the  lot  now 
belonging  to  the  plaintiff,  until  1877.  Upon  his  request  the 
course  of  the  street  over  his  land  was  changed  from  the  line 
originally  designated,  and  he  paid  an  assessment  for  benefit, 
imposed  by  the  commissioners,  and  presumptively  was  awarded, 
and  received  compensation  for  the  land  taken.  The  plaintiff 
is  concluded  by  the  acts  of  her  grantor.  The  street  has  been 
open  since  187«3,  and  has  been  used  as  a  public  street  since 
1875,  without  objection  on  the  part  of  the  owners  of  the  land 
taken  for  the  improvement.  There  should,  under  these  circum- 
stances, be  very  clear  proof,  that  the  rights  of  the  land-owners 
had  neither  been  extinguished  nor  waived,  and  that  the  street 
had  not,  by  use  or  otherwise,  become  a  legal  highway,  to  justify 
the  setting  aside  of  an  assessment  for  its  improvement  on  that 
ground. 
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The  objections  to  the  grading  proceedings  relate  to  alleged 
omissions  by  the  trustees  to  pnrsae  the  directions  of  the  stat- 
ute. But  we  think  none  of  them  are  -well  founded.  The  fact 
that  the  specifications  upon  which  the  bids  were  based,  applied 
to  work  upon  both  Haseco  and  Irving  avenues,  was  imma- 
terial. The  two  improvements  were  going  on  at  the  same 
time.  It  appears  that  profile  maps,  showing  the  amount  of 
rock  and  earth  excavation  and  filling  required  on  each  avenue, 
were  separately  made  and  filed  with  the  specifications,  and 
proposals  were  invited  for  the  work  on  each.  The  bids 
were  to  do  the  work  by  the  foot  or  yard,  and  the  contract 
for  the  work  on  Irving  avenue  was  let  to  the  person  whose 
proposal  was  deemed  by  the  trustees  to  be  the  most  favor- 
able. The  charter  (Tit.  6,  §  23)  does  not  require  that  the 
work  should  be  let  for  a  gross  sum  instead  of  a  price  bas^d 
on  quantities.  The  claim  that  section  23  requires  the  trus- 
tees to  pass  upon  the  bids  at  the  time  of  opening  them,  pro- 
ceeds upon  a  strained  construction  of  the  language  of  the  sec- 
tion. The  trustees  opened  the  bids  on  the  twenty-second  of 
September,  and,  after  referring  them  to  the  road  committee, 
adjourned  till  the  twenty-fourth,  on  which  day  the  bid  of  Weir 
was  accepted.  It  is  evident  that  some  time  for  comparison  and 
calculation  was  essential  to  enable  the  trustees  to  ascertain 
which  bid  was  most  favorable.  The  word  "  then "  in  the 
clause  "  the  trustees  shall  then  determine,"  etc.,  reasonably  con- 
strued has  the  same  sense  as  "  thereafter,"  and  does  not  restrict 
the  trustees  to  an  instant  determination.  The  objection, 
that  the  notice  of  the  meeting  of  the  trustees,  to  act  in  re- 
spect to  the  grading,  did  not  describo  the  limit,  or  district 
of  assessment  with  sufficient  accuracy,  is  also,  we  think,  un- 
founded. The  street  at  that  time  had  been  laid  out.  The 
map  and  report  of  the  commissioners  had  been  filed  and  was 
of  record.  .  The  street  was  known  as  Irving  avenue.  The 
notice  referred  to  Irving  avenue,  and  described  the  assessment 
district  as  including  '^  all  the  lands  on  both  sides  of  said  street, 
to  a  depth  not  exceeding  one  hundred  feet."  This  was,  we 
think,  a  substantial  compliance  with  the  charter  (§  23).     The 
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claim  that  the  street  was  graded  sixty-six  feet  wide,  instead  of 
sixty  feet,  the  width  mentioned  in  the  petition  for  laying  it 
out,  is  not  well  founded  in  fact.  The  evidence  tends  to  show 
that  the  grading  was  confined  to  sixty  feet,  and  that  no 
expense  for  grading  to  any  greater  width,  was  incurred. 

The  final  class  of  objections  relate  to  the  reassessment  in  1879, 
and  we  feel  constrained  to  aflSrm  thej  udgment  vacating  the  assess- 
'ment,  on  the  ground  that  there  was  no  legal,  valid  authority  to 
make  a  reassessment.  The  original  charter  makes  no  provision 
for  a  reassessment  for  a  local  improvement,  where  the  first  assess- 
ment is  set  aside  by  the  court.  The  authority  of  the  trustees 
under  tl)e  original  charter  to  canse  an  assessment  to  be  made,  was 
spent  on  their  confirmation  of  the  report  of  the  commissioners 
of  assessment,  March  7,  1874.  It  is  not  claimed  by  the  learned 
counsel  for  the  corporation  that  the  trustees  could  direct  a 
reassessment  in  the  absence  of  statutory  authority.  But  he 
claims  that  such  authority  was  given  by  section  2,  chapter  277, 
of  the  Laws  of  1878.  If  that  was  a  valid  enactment,  the  claim 
is  well  founded.  The  act  is  entitled  ''An  act  to  amend  chap- 
ter 245,  of  the  Laws  of  1875,  entitled  *  An  act  to  amend  chap- 
ter 81 8,  of  the  Laws  of  1868,  entitled  ^  An  act  to  incorporate  the 
village  of  Port  Chester,  and  to  amend  chapter  227,  of  the  Laws 
of  1877.' "  The  act  of  1877,  referred  to  in  this  title,  added 
certain  sections  to  the  charter  of  the  village,  and  among  others 
a  section  authorizing  a  reassessment  for  the  expense  of  street 
improvements  in  the  village  in  certain  cases  where  a  prior 
assessment  was  set  aside  or  held  invalid.  It  was  probably 
intended  to  authorize  a  re-assessment  of  the  expense  of  grading 
Haseco  and  Irving  avenues,  the  assessments  for  which,  had, 
before  the  passage  of  the  act,  been  vacated.  But  if  so  intended 
it  failed  to  accomplish  the  purpose  intended.  The  language  of 
the  act  in  its  natural  and  grammatical  construction  only  author- 
ized reassessments  in  cases  of  assessments  which  should  be  set 
aside,  or  held  illegal,  after  the  passage  of  the  act.  The  act  of 
1878  undertook  to  remedy  this  difficulty,  by  amending  the  act 
of  1877,  so  as  to  authorize  a  reassessment  in  cases  of  assess* 
ment  set  aside  or  vacated  before  or  after  the  passage  of  the 
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act.  But  it  is  insisted  that  the  act  of  1878,  so  far  as  it  as- 
sumed to  amend  the  act  of  1877,  is  void  as  in  contravention 
of  section  16,  article  3,  of  the  Constitution,  because  the  sub- 
ject is  not  expressed  in  the  title.  We  perceive  no  answer 
to  this  objection.  If  the  act  of  1878  had  been  entitled  simply 
"  An  act  to  amend  chapter  227  pf  the  Laws  of  1877,"  there  could 
be  no  question.  That  an  act  so  entitled  is  void,  has  been  adju- 
dicated by  this  court.  {People  v.  HillSj  35  N.T.  449 ;  People^ 
ex  rel.  Rochester^  v.  BriggSj  50  id.  553.)  Such  a  title,  as  was  said 
by  Ohueoh,  Ch.  J.,  in  the  case  last  cited,  would  express  no  sub- 
ject, but  contain  a  reference  only  where  the  subject  might  be 
found.  The  first  clause  in  the  title  of  the  act  of  1878,  i-eferring 
to  the  act  of  1875  and  amending  it,  is  sufficiently  definite  within 
the  authorities.  It  shows  that  the  subject  of  the  amended  act, 
and  consequently  of  the  amendment,  is  the  charter  of  Port 
Chester.  But  the  second  clause  of  the  title  is  not  aided  by  its 
annexation  to  the  first  clause.  It  is  found  by  reference  to  the 
act  of  1877,  that  that  act  also  is  an  amendment  to  the  charter. 
But  this  cannot  be  known  by  the  title  of  the  act  of  1878. 
The  latter  clause  of  the  title  does  not  refer  to  the  prior  clause, 
and  there  is  nothing  to  indicate  that  the  subject-matter  of  the 
act  of  1877,  which  it  amends,  is  the  charter  of  Port  Chester,  or 
that  the  two  acts  referred  to  in  the  title  have  any  relation  to 
each  other.  The  title  would  be  as  consistent  and  intelligible  if 
the  act  of  1877  related  to  the  city  of  New  York,  or  any  other 
city  or  village  in  the  State. 

This  conclusion  requires  an  affirmance  of  the  judgment. 

All  concur. 

Judgment  affirmed. 


The    Corn    Exchange    Bank  of  Chicago,   Respondent,  u 
Alphonso  W.  Blye,  as  Receiver,  etc.,  Appellant. 

A  reoeiver  of  an  insolyent  national  bank  acquires  no  right  to  property  in 
the  CQBtody  of  the  bank,  which  it  does  not  own,  as  against  the  owner, 
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and  the  provision  of  the  United  States  Bevised  Statutes  (§  5242).  prohib- 
iting the  issuing  of  an  attachment,  injunction  or  execation  against  such 
a  corporation  before  final  judgment,  was  not  intended  to  protect  the 
receiver's  custody  as  against  such  owner. 
Aocordinglj  ?ield,  that  said  provision  did  not  prohibit  the  issuing,  in  an 
action  against  the  receiver  of  a  national  l)an]£  to  recover  possession  of 
personal  property,  of  a  requisition  directing  the  sheriff  to  take  into  his 
possession  the  property  in  question  ;  that  the  receiver,  if  he  desired  to 
retain  possession  of  the  property  during  the  litigation,  could  only  do  so 
by  giving  the  security  required,  the  same  as  other  defendants  in  such  an 
action. 

(Submitted  December  22,  1885  ;  dedded  January  19,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  the  first  Monday 
of  May,  1S85,  which  reversed  an  order  of  Special  Term 
vacating  and  setting  aside  a  requisition  issued  herein  to  the 
sheriff  of  Orange  county,  directing  him  to  take  into  his  posses- 
sion the  property  specified  in  the  complaint.  (Eeported  below, 
37  Hun,  473.) 

This  action  was  brought  against  plaintiff  as  receiver  of  the 
Middletown  National  Bank  to  recover  possession  of  certain 
securities,  which  the  complaint  alleged  were  pledged  to  it  as 
security  for  a  draft,  which  draft  was  forwarded  for  collection 
to  said  bank,  accompanied  by  the  securities  with  instructions 
to  hold  them  until  payment  of  the  draft.  The  complaint  also 
alleged  that  the  draft  was  not  paid,  that  the  bank  suspended, 
defendant  was  appointed  receiver  of  its  assets,  the  securities 
were  delivered  over  to  liim,  and  he  refused  to  deliver  up  the 
same  on  demand. 

Elihu  Root  for  appellant.  The  word  "  attachment",  in  section 
5242  of  the  United  States  Revised  Statutes,  means  not  only 
the  peculiar  warrant  or  process  which  the  New  York  Code,  at 
any  particular  date,  describes  as  an  attachment,  but  it  includes 
whatever  comes  within  the  general  signification  of  the  terra. 
{Raynor  v.  Pacifio  NaU  Bk.,  93  N.  T.  371 ;  NaL  S.  <&  L. 
Bh  V.  Mech.  Nat.  Bh,  89  id.  467 ;  Robinson  v.  Nat  Bk,  of 
Newberne^  81  id.,  385.)  The  provision  of  the  section  inured  to 
the  benefit  of  a  receiver  just  as  much  as  to  that  of  the  bank. 
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{BosenblaU  v.  Johnston,  104  II .  S.  462.)  The  insolvency  of  a 
national  bank  requires  the  appointment  of  a  receiver  (§  5234). 
The  receiver  so  appointed  is  an  officer  of  the  United  States. 
(Kennedy  v.  Gibson,  8  Wall.  498.)  If  section  5242  were  ex- 
punged from  the  statute,  the  order  of  Specid  Term  would 
nevertheless  be  right,  for  process  can  no  more  run  to  the  sheriflf 
against  the  receiver  pendente  lite  than  it  can  run  to  the  sheriff 
against  the  United  States  marshal.  {Kilmer  v.  HobaH,  8  Abb. 
N.  C.  426 ;  Havms  v.  City  of  Brooklyn,  6  T.  &  C.  346.) 
The  order  is  appealable.     {Alien  v.  Meyer,  73  N.  Y.  1.) 

Z.  A,  Gould  for  respondent.  The  object  of  section  5242, 
United  States  Revised  Statutes,  is  to  prevent  one  creditor  of  a 
corporation  whose  assets  are  insufficient  to  meet  its  liabilities, 
from  obtaining  a  preference,  whether  it  is  sought  through  a 
voluntary  assignment  or  transfer  or  payment,  or  the  form  of  a 
legal  proceeding.  {Robinson  v.  Nat  Bk.  of  Newbeme,  81 N. 
T.  393 ;  Nat.  S.  <&  Z.  Bk.  v.  Mech.  Nat  Bk ,  89  id.  467 ; 
Nat  Bk.  V.  CoOyy,  21  Wall.  609  ;  Raynor  v.  Pac..  Nat  Bk., 
93  N.  Y.  373  ;  Cragie  v.  Hadley,  99  id.  131.) 

FiNOH,  J.  The  sole  question  in  this  case  is  whether  section 
5242  of  the  United  States  Revised  Statutes  prohibits  the 
requisition  issued  to  the  sheriff  and  protects  the  receiver  in  his 
possession.  The  Bank  of  Middletown  became  insolvent  and 
the  defendant  was  appointed  its  receiver  under  the  Federal  law. 
That  appointment  vested  in  him  all  the  assets  of  the  bank  to  be 
converted  into  money  and  distributed  among  the  creditors.  The 
object  sought. to  be  accomplished  is  the  distribution  of  those 
assets  fairly  and  without  preferences,  and  that  has  been  held 
to  be  the  aim  and  purpose  of  the  section  in  question.  {Robin- 
son V.  Bank  of  Newbeme,  81  N.  Y.  385 ;  Rosenblatt  v.  Johns- 
ton, 104  U.  S.  462.)  It  specifically  prohibits  all  transfere  of 
the  corporate  property  made  with  a  view  to  preferences,  and  so 
protects  the  creditors  from  any  voluntary  act  of  the  bank  which 
selects  out  favored  individuals  for  payment.  But  the  bank 
may  be  passive,  and  such  individuals  gain  a  preference  by  a 
SicKBLS  —  Vol.  XVI.  39 
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suit  against  the  corporation  preceded  or  accompanied  by  an 
attachment  or  injunction,  or,  after  judgment,  enforced  by  an 
execution.  These  three  things,  therefore,  were  specifically  pro- 
hibited by  name;  each  being  process  well  known  and  accu- 
rately defined  in  the  law ;  and  without  any  general  words  to 
carrj'  the  prohibition  beyond  them.  The  receiver,  by  his 
appointment,  acquires  no  right  to  property  in  the  custody  of 
the  bank  which  the  latter  does  not  own,  as  against  the  real 
owner ;  and  the  section  in  question  was  plainly  not  intended 
to  protect  the  receiver's  custody  as  against  such  owner.  It 
aims  to  protect  the  property  of  the  bank  in  his  hands,  and  not 
to  give  him  arbitrary  control  of  what  the  bank  does  not  own. 
If  the  latter  should  be  held,  its  injustice  is  well  suggested  by 
the  General  Term  in  its  application  to  special  deposits  of  cus- 
tomers left  merely  for  safe-keeping.  It  does  not  alter  the  case 
that  there  is  here  a  dispute  about  the  title,  and  the  receiver 
claims  to  be  owner.  He  might  make  such  claim  in  any  case. 
No  law  makes  him  the  inevitable  stakeholder  pending  the 
litigation.  He  may  become  so  by  giving  the  needed  security, 
and  we  can  see  no  just  reason  why  he  should  be  exempted  from 
that  obligation  which  falls  upon  others.  The  plaintifT  is  re- 
quired to  give  such  security  as  the  condition  of  his  writ,  and 
the  receiver  need  run  no  risk  in  the  performance  of  his  duty. 
It  is  said  the  word  '*  attachment "  is  used  not  in  the  local  sense 
aflSxed  by  State  enactments,  but  in  a  broader  sense;  and 
the  definition  of  Bouvier  is  cited.  But  by  t(hat  definition  and 
in  every  use  of  the  term  it  always  assumes  title  in  the  person 
against  whom  the  writ  issues,  and  seeks  to  hold  possession  of  his 
property,  and  on  the  ground  and  for  the  reason  that  it  is  his.  No 
nomenclature  has  ever  made  it  the  equivalent  of  a  writ  of 
replevin  which  issues  upon  a  theory  exactly  the  reverse.  There 
is  no  collision  of  jurisdictions.  The  authority  of  the  Federal 
courts  over  the  assets  and  the  ris:ht  of  its  oflScer  to  hold  them 
is  not  questioned  or  invaded.  No  property  over  which  those 
courts  have  obtained  jurisdiction  is  interfered  with.  What  is 
sought  to  be  recovered  is  property  over  which  they  have  ob- 


1886.J  Mattbb  of  Pbtitiok  op  Butlbb.  307 


Statement  of  case. 


tained  no  jurifldiction,  and  as  to  which  thoy  have  conferred  no 
right  upon  him. 

The  order  ahonld  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


In  the  Matter  of  the  Petition  of  Pbbsoott  Rajll  Butleb,  as 
Administrator,  Etc 

£xoept  where  Bubetantial  rights  of  other  parties  have  accrued  and  injustice 
will  be  done  to  them  by  permitting  it,  a  party  has  a  right  to  disoontinae 
an  action  or  proceeding,  and  his  reasons  for  so  doing  are  of  no  concern 
to  the  court. 

A  refusal  of  leave  to  discontinue,  therefore,  where  nothing  appears  to  show 
that  It  wlU  injuriously  affect  the  rights  or  interests  of  the  adverse  party » 
is  not  within  the  discretion  of  the  court,  and  is  error. 

Where  an  administrator  of  the  estate  of  a  deceased  lunatic  commenced 
proceedings  by  petition  in  the  Court  of  Common  Pleas  of  the  city  of  New 
York,  to  compel  the  committee  of  the  lunatic  tcr  account  and  to  de- 
liver over  the  property  remaining,  and  thereafter  entered  an  ex  parte 
order  of  discontinuance,  the  costs  to  be  paid  by  the  administrator,  which 
order  after  tender  of  costs,  was  vacated  by  the  court,  and  thereupon 
the  administrator  moved  for  leave  to  discontinue  which  was  denied,  the 
only  facts  shown  being  that  after  the  entry  of  the  first  order  the  admin- 
istrator had  commenced  an  action  in  the  Supreme  Court  to  settle  the  ac- 
counts. Held,  that  there  was  no  just  basis  for  the  refusal  of  leave  upon 
which  any  discretion  was  called  into  exercise  or  could  operate;  and  that 
the  denial  of  the  motion  was  error. 

(Argued  December  22,  1885;  decided  January  19, 1886.) 

Appeal  from  order  of  the  CJeneral  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  November  10,  1884,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  on  belialf  of  Prescott  Hall  Butler,  the 
petitioner  above,  for  leave  to  diBContinue  theee  proceedings. 

The  nature  of  the  proceedings  and  the  material  facts  are 
stated  in  the  opinion. 
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Stephen  A.  Walker  for  appellants.  A  party  to  an  action  or 
special  proceeding  has  a  right  to  an  order  without  notice  to  his 
adversary,  discontinuing  his  suit  on  payment  of  costs.  (Gar- 
ham's  Pr.  60S-604 ;  1  Burr.  Pr.  383 ;  Averill  v.  PoMeraon, 
10  N.  T.  500;  Cook  v.  £ea(^,  25  How.  356;  2  Wait's 
Prac.  600 ;  Tillinghast's  Pr.  383 ;  Seaboard  R.  R.  Co.  v. 
Ward^  18  Barb.  595 ;  Ha/rrvngUm  v.  Zi%,  6  Daly,  259 ; 
Cumminga  v.  Bermett^  8  Paige,  81.)  A  plaintiff  is  not  al- 
lowed to  discontinue  in  the  following  cases ;  when  a  new  action 
on  a  counter-claim  would  be  barred  by  the  statute.  (  Van 
AUen  V.  Sohermerhorriy  14  How.  287 ;  Rees  v.  Patton^  13  id. 
258 ;  Poo.  Mail  v.  Leuling,  7  Abb.  [N.  8.]  37) ;  when  de- 
fendant in  a  replevin  suit  has  surrendered  property  to  plain tiflE; 
( WUaon  V.  WhseUvy  6  How.  49) ;  when  plaintiff  has  obtained 
a  decree ;  {Pioabia  v.  Evera/rd^  4  How.  113)  ;  in  an  ejectment 
suit  before  a  second  trial,  where  plaintiff  has  secured  possession 
of  the  property  by  means  of  the  judgment  entered  upon  the  first ; 
{Carlton  v.  Dorey^  75  N.  Y.  375)  ;  when  the  defendants  have 
been  examined  as  witnesses.  {CocMe  v.  Underwood^  3  Duer,  676.) 
In  general,  when  an  action  or  special  proceeding  has  been  com- 
menced, the  defendant  may  have  an  interest  that  it  shall  be 
conducted  to  its  termination,  and  in  such  case  the  court  can 
protect  such  interest  by  refusing  to  permit  the  action  or  pro- 
ceeding to  be  discontinued,  or  it  may  impose  such  reasonable 
terms  as  a  condition  of  discontinuance  as  will  fully  protect  or 
indemnify  the  defendant.  {Mattery  etc.,  WoA^erly  Water- 
Works  Co.j  85  N.  Y.  482.)  This  court  will  review  and  examine 
the  grounds  of  an  order  refusing  leave  to  discontinue  if  it  in- 
volves an  abuse  or  excess  of  discretion  in  the  court  below. 
{Carlton  v.  Darey,  75  N.  Y.  377.) 

Heiwy  Thompson  for  respondent.  An  application  for  leave 
to  discontinue  an  action  or  special  proceeding  is  addressed  to 
the  discretion  of  the  court  below ;  it  may  be  granted  upon 
terms  or  refused  absolutely.  {Salmon  v.  Oedney^  75  N.  Y. 
479,  482 ;  In  re  Waverly  Water-  Works  Co.,  85  id.  478,  481 ; 
Carlton  v.  Da/rcy,  75  id.  375  ;  Vam,  AUen  v.  Sohermerhom,  14 
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How.  287;  Cookie  v.  Underwood^  3  Duer,  676;  Yowrig  v. 
Bmh,  36  How.  240 ;  Wilder  v.  Baynton^  63  Barb.  547 ;  Clyde 
V.  Rogers^  87  N.  Y.  625 ;  People^  ex  reL  Adams^  v.  Westn 
brook,  89  id.  152 ;  Woodruff  v.  Imp,  Fire  Ins,  Co.,  90  id. 
521 ;  Matter  of  I/mo^  id.  666  ;  Meltzer  v.  DoU,  91  id.  365  ; 
CaUin  v.  Hicketts,  91  id.  668 ;  Commonwealth  Ins.  Co.  v. 
Bovmumy  90  id.  654 ;  Attomey-Oeueral  v.  iV.  A.  Life  Ins. 
Co.,  93  id.  387;  Batch  v.  Western  Union  Tel.  Co.,  id. 
640;  Smith  v.  PUtt,  96  id.  635.)  The  denial  of  appellant's 
application  for  leave  to  discontinue  was  not  an  abuse  of  dis- 
cretion, but  under  all  the  facta  and  circumstances  disclosed  in 
the  papers  was  eminently  proper,  and  should  be  confirmed  by 
this  court  upon  the  merits.  {In  re  Colah,  6  Daly,  59 ;  De 
Groot  V.  Jay,  30  Barb.  483 ;  Higgins  v.  Wright,  43  id.  468 ; 
A9igel  V.  Smith,  9  Vesey,  Jr.,  335 ;  Code  of  Civ.  Pro.,  §§  263, 
subd.  8,  267.)  The  ostensible  reasons  given  for  appellant's 
desire  to  discontinue  are  insufficient,  while  the  real  reasons  are 
not  such  as  the  court  will  recognize  and  enforce.  (Code  of 
Civ.  Pro.,  §§  2320,  2341,  2342.) 

Finch,  J.  Ordinarily,  a  suitor  has  a  right  to  discontinue  any 
action  or  proceeding  commenced  by  him,  and  his  reasons  for 
so  doing  are  of  no  concern  to  the  court.  A  party  should  no 
more  be  compelled  to  continue  a  litigation  than  to  commence 
one,  except  where  substantial  rights  of  other  parties  have  ac- 
crued, and  injustice  will  be  done  to  them  by  permitting  the 
discontinuance.  In  such  a  case,  through  the  control  which  the 
court  exercises  over  the  entry  of  its  order,  there  is  discretion 
to  refuse ;  but  where  there  are  no  such  facts,  and  nothing  ap- 
pears to  show  a  violation  of  the  right  or  interest  of  the  adverse 
party,  the  plainttflf  may  discontinue,  and  a  refusal  of  leave  be- 
comes merely  arbitrary  and  without  any  basis  upon  which  dis- 
cretion can  exist.  {In  re  Anthony  Street,  20  Wend.  618 ;  Carle- 
ton  V.  Darcy,  75  N.  Y.  375,  377.) 

In  this  case  the  defendant  was  appointed  by  the  Court  of 
Common  Pleas,  on  July  20,  1870,  committee  of  Bomanjee  By- 
ramjee  Colah,  a  lunatic,  and  took  possession  of  his  property. 
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Up  to  the  death  of  Colah,  that  court  retained  exdnsive  jorisdic- 
tion  over  the  committee  and  the  estate  in  his  hands.  But  the 
lunatic,  whose  place  of  residence  was  in  Bombay,  died,  while 
in  New  Fork  and  under  the  ward  of  the  court,  and  the  appel- 
lant was  duly  appointed  ancillary  administrator  of  his  estate. 
As  such  administrator  he  commenced,  in  December,  1882,  a 
proceeding  by  petition  in  the  Oommon  Pleas  to  settle  the  ac- 
counts of  the  committee  and  obtain  the  property  remaining. 
This  proceeding  went  so  far  as  the  entry  of  an  order  of  refer- 
ence, but  no  further  proceedings  were  ever  taken  under  it.  At 
this  point  the  administrator  entered  ex  parte  an  order  of  dis- 
continuance on  payment  of  costs,  which  was  vacated  by  the 
court,  and  thereupon,  moving  for  leave  to  discontinue,  his  re- 
quest was  refused.  We  can  discover  no  reason  for  the  refusal 
upon  which  discretion  could  operate.  Two  only  are  suggested. 
It  is  shown  that  after  the  entry  of  the  first  order  the  adminis- 
trator began  an  action  in  ^the  Supreme  Court  to  settle  the  ac- 
counts, and  it  is  said  that  the  latter  court  had  no  jurisdiction, 
and  that  the  control  of  the  Common  Pleas  survived  the  death 
of  the  lunatic  and  the  termination  of  the  committee's  office. 
(Code  of  Civ.  Pro.,  §  2320.)  That  is  a  question  of  law.  The 
administrator  had  a  right  to  raise  it  and  could  only  do  so  by 
bringing  his  action  in  another  court.  By  that  process  it  may 
properly  come  before  us  if  necessity  should  require  it,  but  it 
has  no  place  on  a  motion  to  discontinue.  If  the  opinion  of  the 
Common  Pleas  on  that  question  of  law  furnished  a  basis  for 
the  exercise  of  discretion  the  administrator  cannot  bring  the 
question  into  this  court  for  decision.  It  ought  not  to  be  decided 
on  a  more  motion  for  leave  to  discontinue,  and  should  have 
been  left  to  some  suitable  occasion.  It  is  further  said  that  the 
new  action  ^^  harasses"  the  defendant  unnecessarily.  We  can- 
not see  how.  All  costs  of  the  discontinued  proceeding  are  to 
be  paid  and  have  been  tendered.  The  defendant  acquired  no 
new  rights.  He  is  left  precisely  in  the  position  he  would  have 
been  in  if  the  proceeding  in  the  Common  Pleas  had  never  been 
commenced,  and  the  action  in  the  Supreme  Court  alone  had 
been  brought.  Would  that  action  have  unnecessarily  ^^  harassed  " 


1886.]  Davis  V.  CttANDALL.  311 

Statement  of  case. 

him  ?  We  can  see  no  just  basts  for  the  refusal  of  leave  to  dis- 
continue upon  which  any  discretion  was  called  into  exercise,  or 
could  operate. 

The  orders  of  the  Special  and  General  Terms  should  be  re- 
versed and  the  motion  for  leave  to  discontinue  should  be  granted. 
No  costs  are  allowed  on  this  appeal. 

All  concur. 

Ordered  accordingly. 


James   Van  Allkn  Davis,    Respondent,   v,   Abovbstus  P. 
Cbandall,  Appellant. 

The  wiU  of  E.,  after  a  bequest  to  G.  of  a  bond  and  mortgage  executed  by 
James  Davis, •  contained  a  bequest  to  J.  as  follows:  *'the  sum  of 
if24S.92f  a  portion  of  the  debt  due  me  from  the  said  James  Davis,  secured 
by  his  notes  ; "  then  followed  a  similar  gift  to  the  plaintiff;  the  legatees 
were  infant  sons  of  Davis.  At  the  time  of  the  making  of  the  will  and  at 
the  time  of  his  death,  the  testator  held  a  note  against  said  Davis  for  the 
amount  of  the  two  sums  thus  bequeathed.  JBeld^  that  the  gift  to  plain- 
tiff was  a  specificlegacy  of  one- halt  the  note. 

Defendant  was  executor  of  the  will.  At  the  time  of  the  death  of  the  testa- 
trix, plaintiff  was  about  five  years  old .  About  four  years  thereafter  he  sur- 
rendered the  note  to  Davis,  taking  in  lieu  thereof  two  notes,  one  payable 
on  demand  to  each  of  the  legatees  for  his  one-half.  After  settlement  of 
his  accounts  as  executor,  defendant  tendered  plaintiffs  note  tothtf  mother 
of  the  legatees,  but  she  refused  to  receive  it,  and  requested  him  to  keep 
it  until  plaintiff  should  come  of  age.  He  accordingly  retained  it.  Davis 
was  perfectly  responsible  up  to  two  or  three  years  before  plaintiff  be- 
came of  age,  when  he  became  insolvent  and  unable  to  pay  the  note.  In 
an  action  brought  by  plaintiff  after  he  became  of  age  to  recover  the 
amount  of  the  note  and  interest,  held,  that  he  was  entitled  to  recover; 
that  as  the  gift  was  a  specific  legacy,  and  not  needed  for  any  purposes  of 
administration,  defendant,  after  the  expiration  of  one  year  from  the 
granting  of  letters  testamentary,  should  have  delivered  the  original  note 
to  the  legatee;  that  if  he  could  not  deliver  it  to  them  jointly  it  was  proper 
to  take  two  notes  as  he  did;  that  as  the  plaintiff  was  a  minor  and  so  a  deliv- 
ery could  not  be  made  to  him,  and  as  a  delivery  to  his  mother  would  not 
discharge  defendant,  if  he  desired  to  relieve  himself  from  responsibility 
he  should  have  procured  the  appointment  of  a  guardian  (2  R.  S.  131, 
§  5,  as  amended  by  %  44,  chap.  460,  Laws  of  1887),  to  whom  he  oould  have 
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deliyered  the  note.  Also  held  that,  aasaming  defendant  was  under  no 
obligation  to  have  a  guardian  appointed,  and  after  the  accounting 
owed  no  duty  as  executor  in  reference  to  the  note,  by  retaining  pos- 
session and  control  of  it  he  became  trustee  thereof  for  plaintiff  and  should 
have  used  efforts  to  secure  or  collect  it. 
No  citation  for  defendant's  accounting  as  executor  was  served  upon  plaintiff, 
>fho  was  then  about  nine  years  old ;  it  was  served  upon  his  mother, 
who  was  also  a  legatee.  Upon  the  return  day  of  the  citation  an  attorney 
was  appointed  special  guardian  for  plaintiff.  No  mention  was  made  in 
the  account  of  the  surrender  of  the  original  note,  or  of  the  taking  of  the 
two  in  place  thereof,  nor  was  any  mention  of  the  latter  made  in  the 
accounting,  or  the  decree.  Held,  that  said  decree  was  not  final  or  conclu- 
sive as  against  plaintiff.  F^at,  Because  the  surrogate  had  no  jurisdiction 
to  appoint  such  special  guardian,  and  the  decree  was  not  binding  upon 
plaintiff,  he  not  having  been  served  with  a  citation  as  required  by  the 
statute.  (2R.S.  93,  §  61.)  Second,  Because  there  was  no  adjudication  upon 
the  accounting  in  respect  to  the  note. 

(Argued  December  23,  1885 ;  decided  January  19,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  the  second 
Tuesday  of  June,  1883,  which  reversed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  S.  Morgan  for  appellant.  The  plaintiff,  claiming  under 
the  will,  must  take  it  as  he  finds  it.  He  cannot  in  the  same 
breath  affirm  it  and  deny  it.  {Decker  v.  Waterman^  67  Barb. 
460,  465.)  Whether  the  gift  or  bequest  in  question  should  be 
deemed  a  specific  legacy  depends  upon  the  intention  of  the 
testator.  (1  Roper  on  Legacies,  192.)  The  test  is,  would  it 
be  liable  to  ademption.  (2  Redf.  on  Wills,  462.)  The 
intent  of  the  testator  is  apparent  from  the  fact  that  all  the 
rest  of  her  property  was  specifically  disposed  of.  {Chaworih 
V.  Beachy  4  Yes.  555  ;  Onondaga  Trusty  eto,^  Go.  v.  Price^  87 
N.  Y.  542. )  As  property  specifically  bequeathed  the  executor 
had  no  authority  to  collect  or  to  do  any  thing  with  it,  except 
to  preserve  and  pass  it  to  the  legatee.   (McClellan  on  Executors, 
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90 ;  Spear  J  jEbV,  v.  Tinhham,  2  Barb.  Oh.  212;  1  Roper  on 
Legacies,  193 ;  2  Eedf .  on  Wills,  458 ;  2  R.  S.  87,  §§  25,  26  ; 
Doe  V.  Ghuy^  8  East,  123  ;  Onondaga  Trusty  eto.j  Co.  v.  Price, 
87  N.  T.  548 ;  Sudson  v.  Jieem,  1  Barb.  89,  93.)  In  preserv- 
ing this  legacy,  tendering  it  to  plaintiffs  mother  during  his 
minority,  and  to  him,  on  his  attaining  his  majority,  this 
executor  did  all  he  could  or  was  bound  to  do  in  the  premises. 
{Larkm  v.  Salmon,  3  Dem.  270,  272 ;  PlaU  v.  JHoore,  1 
id.  191.)  The  note  did  not  outlaw  while  in  defendant's 
hands  before  plaintiff  became  of  age.  (Code  of  Pro.,  §  101 ; 
Code  of  Civil  Pro.,  §  396.)  The  only  negligence  in  the  case 
is  that  of  the  plaintiff  and  his  parents.  (2  B.  S.  151,  §§  4,  5, 
6  •  Laws  of  1871,  chap.  708.) 

Stephen  K.  WiHiams  for  respondent.  The  legacy  to  tiie 
plaintiff  is  a  pecuniary  legacy,  a  demonstrative  legacy,  and  not 
a  specific  legacy.  (Willard's  Eq.  Jur.  502,  504,  506,  507; 
Doughty  v.  StiUweU,  1  Bradf .  300,  303-309 ;  DeNoUehech 
V.  AsUyr,  3  Kern.  98,  105,  106  ;  Oidding  v.  S^a/td,  16  N.  Y. 
365  ;  Bumpusi.  Bumpus,  29  L.  T.  [N.  S.]  800.)  It  was  the 
duty  of  the  executor  to  collect  the  Davis  note  and  pay  this  leg- 
acy. {Newton  V.  Stanley,  28  N.  T.  61,  62,  66.)  The 
defendant  should  have  procured  the  appointment  of  a  guard- 
ian, to  whom  the  legacy  could  have  been  paid,  under  the  di- 
rection of  the  surrogate.  (2  R.  8. 91,  §§  47,  48,  49.)  The  leg- 
acy, whether  general  or  specific,  belonged  to  the  executor.  It 
was  not  the  property  of  the  plaintiff,  except  with  the  assent  of 
the  executor.  (Redfield's  Law  of  Surrogate  Courts,  318 ;  2  Perry 
on  Trusts,  §  809  ;  Willard's  Eq.  Jur.  498,  500,  501 ;  2  Madd. 
Ch.l,  2;  2  Wms.  on  Exrs.  1235,  1237,  1239,  1748,  1207; 
Dayton  on  Surr.  [2d  ed.]  411,  412  ;  2  R.  S.  87,  §  26.)  An  ex- 
ecutor is  always  a  trustee  and  assumes  the  duties  of  a  trustee. 
(2  Madd.  Ch.  1 ;  Willard's  Eq.  Jur.  498,  500,  501.)  An  execu- 
tor, or  other  trustee,  cannot  be  protected  against  loss  in  invest- 
ing trust  funds,  unless  he  loans  on  real  security,  or  invests  in 
some  fund  approved  by  the  court.  {Aokerman  v.  EmotL  4 
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Barb.  636,  637,  645-8 ;  MUh  v.  Boffmcm,  26  Hun,  594, 
Barney  v.  Saunders^  16  How.  [U.  S.]  534,  545 ;  King  v. 
Tdlhoty  40  N.  Y.  77 ;  /X  C,  50  Barb.  453  ;  Leitch  v.  WeUs,  48 
id.  599  ;  84  id.  343.)  A  trastee  cannot  invest  in  a  promissory 
note.  {Matter  of  Foster,  15  Hun,  887,  389,  393,  394.)  fn 
this  case  the  defendant  could  not  be  protected  against  personal 
liability  for  loss,  by  any  investment,  unless  in  the  manner  re- 
quired by  statute  "  under  the  direction  of  the  surrogate."  (2  R, 
S.  91,  §  48;  Holmes  v.  Dring^  2  Cox,  1.)  Where  an  execu- 
tor omits,  or  violates,  a  positive  duty  and  a  loss  occurs,  he  be- 
comes personally  liable.  {Echford  v.  DeKay^  8  Paige,  89 ; 
Aoherman  v.  Emott^  4  Barb.  648 ;  Kvag  v.  TaZbot^  50  id. 
453.)  The  executor  not  only  invested  in  an  improper  secu- 
rity, but  he  allowed  it  to  lay  until  the  promissory  note  in  which 
he  had  invested  had  become  outlawed,  which  was  a  devastamt 
and  rendered  him  personally  liable,  for  the  amount  of  the  1^- 
acy  and  interest,  to  the  plaintiff  when  he  became  of  age. 
(Powell  V.  Evam>s^  5  Ves.  839 ;  Eggleston  v.  Coventry^  8  id.  466 ; 
JPVench  V.  Hdsoii^  9  id.  103 ;  Wilkes  v.  Stewart^  Coop.  Ch. 
6 ;  Walton  v.  Walton,  1  Keyes,  15.)  Being  payable  on 
demand,  the  statute  commenced  running  on  the  note  at  its 
date,  and  an  action  thereon  against  the  maker  is  barred  by 
the  statute  of  limitations  if  not  brought  within  six 
years  after  its  date.  ( Wheeler  v.  Warner,  47  N.  Y.  519 ; 
McMuUen  v.  Rafferty,  24  Hun,  363.)  Where  an  execu- 
tor neglects  to  collect  debts  due  the  estate  he  is  personally 
chargeable  with  their  amount  (even  when  infants  are  not  con- 
cerned) although  there  has  been  no  loss  of  the  debts,  and  no 
improper  motives  are  imputable  to  the  executor  —  the  mere 
delay  is  enough  to  charge  him ;  as  a  delay  of  three  years. 
{ShuUze  V.  Pulver,  11  Wend.  363,  Ot.  of  Errors ;  affirming  3 
Paige's  Oh.  172 ;  Harrington  v.  EeteUas,  92  N.  Y.  40 ; 
Dayton  on  Surr.  [2d  ed.]  480, 481, 482, 519 ;  65  Barb.  77 ;  Shvitz 
V.  PulA)er,  11  Wend.  364,  365.)  It  is  no  exoneration  that  the  ex- 
ecutor was  not  influenced  by  any  impure  motives,  or  that  the 
executor  has  acted  in  good  faith  and  intended  fully  and  fairly 
to  discharge    his  duty.    {Oaffrey  v.   Dailey,  6  Ves.    487  > 
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Wms.  on  Exrs.  1536-1538;  Dayt  Sum  [2d  ed.]  480,  48; 
CamvxOL  v.  Dick,  3  K  T.  Weekly  Dig.  85 ;  S.  C,  8  Hun, 
122 ;  Baakin  v.  Baahm^  4  Lana.  93,  94 ;  Litchfield  v.  White^ 
3  Seld.  438 ;  HolUater  v.  Bui-ritt,  14  Hun,  291.)  Exec- 
utors and  trustees  are  not  warranted  in  lending  money  of 
the  estate  on  mere  personal  security,  such  as  the  bond  or  prom- 
issory note  of  the  borrower.  (Hill  on  Trustees,  370, 378,  marg. 
page ;  Bogart  v.  Van  VeUor,  4  Edw.  Ch.  718 ;  Dayt.  Surr. 
[2d  ed.]  482 ;  Lcmson  v.  Ccpdand,  2  Bro.  Oh.,  chap.  130 ;  2 
Story's  Eq.  Jur.,  §  1274;  2  R.  S.  91,  marg.  page,  §  48;  Ba/rry 
V.  Saimdersy  16  How.  [U.  S.]  535,  543;  Kinff  v.  king,  3 
Johns.  Ch.  552;  Cross  v.  Smithy  7  East,  246)  Adminis- 
tration of  assets  implies  such  a  complete  disposition  of 
them  as  not  only  to  collect  ihem  from  the  debtor  of  the 
estate  if  they  are  in  that  condition,  but  finally  to  place  them 
in  the  hands  of  the  creditor,  legatee,  or  distributee,  to 
whom,  after  undergoing  the  process  of  administration,  they 
finally  belong.  (  Walton  v.  Walto7hy  1  Keyes,  17;  MeClosTty  v. 
Reid^  4  Bradf.  339 ;  Befoofln  v.  Cooper,  7  Hun,  117, 119.)  If  this 
was  a  specific  legacy,  it  was  improperly  withheld  and  retained  by 
the  executor  for  such  length  of  time  as  to  make  him  trustee  for 
the  infant,  and  responsible  for  the  care  and  investment  of  the 
same,  to  the  same  extent  as  any  trustee.  {Fisher  v.  Fisher,  1 
Bradf.  335 ;  1  Madd.  Oh.  91 ;  Oromwdl  v.  Kirk,  1  Dem.  [N.  T. 
Surr.  Ct.]  699 ;  Yam,  Epps  v.  Van  Deusen,  4  Paige,  64,  71,  74 ; 
henhart  v.  Brown,  2  Edw.  Oh.  341,  3iS.)  The  executor  hav- 
ing rendered  an  account  and  verified  it  with  his  oath,  that  he 
has  collected  this  note  of  James  Davis,  he  ought  to  be  bound 
and  estopped  by  this  account  and  the  decree  to  that  effect,  and 
ought  not  to  be  permitted  to  contradict  it.  {McMarsh  v.  Pres., 
etc,^  55  N.  Y.  222;  26  Barb.  346,  354;  McCleUan's  Surr.  308, 
309.)  Defendant  could  not  proceed  to  transfer  this  note  to  the 
plaintiff  or  bearer.  He  could  not  transfer  the  note  except  by 
order  of  the  surrogate,  and  then  only  to  a  general  giuu*dian,  or 
to  the  surrogate  himself.  ( Wilcox  v.  Smith,  26  Barb.  318, 
336;  2  R.  S.  91,§  47;  id.  98,  §  82  ;  Stephsns  v.  Vam,  Bwen, 
1  Paige,  479 ;  MoCabe  v.  Fowler,  84  N.  Y.  318 ;  Earringtoji 
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V.  Keteltas,  92  id.  40;  14  Hun,  291,  293.)  Defendant's 
possession  of  the  note  was  suiBcient  to  enable  him  to  collect  it, 
and  payment  to  him  would  have  been  good,  (firandall  v. 
Sohroeppd^  1  Hun,  557 ;  ScavUle  v.  Zandon,  50  N.  Y.  686 ; 
MerriU  v.  Cole,  9  Hun,  98;  4  Edw.  Oh.  718;  1  Paige, 
479.)  The  trial  court  erroneously  admitted  evidence  of 
directions  of  the  plaintifiPs  mother  to  the  defendant,  to  keep 
the  note  until  the  minor  became  of  age.  {Combs  v.  Jackson^  2 
Wend.  153 ;  Hyde  v.  Sio7k>e^  7  id.  356 ;  Jackson  v.  Comhsj  7 
Cow.  37;  WhiUock  v.  Whitlockj  1  Dem.  [Surr.  Ct.J  160; 
Mills  V.  Hoffman,  26  Hun,  600;  2  Wms.  on  Exrs.  1259, 
1267,  and  note,  1268;  2  Perry  on  Trusts,  §§  612,  624;  Hill 
on  Trustees,  398 ;  Oenet  v.  TcMm/idgej  1  Johns.  Ch.  3  ;  Mor- 
reU  V.  Dickey^  id.  156;  HoughUm  v.  Watson,  1  Dem. 
[Surr.  Ct.]  299 ;  People  v.  Supervisors,  70  N. Y.  228 ;  KrekeUr 
V.  ThauU,  73  id.  608 ;  Godfrey  v.  Mosher,  (>6  id.  250 ;  Mackay 
v.  Zewisy  78  id.  382.)  The  accounting  in  the  Surrogate's 
Court  was  of  no  binding  force  against  the  plaintiff.  The  de- 
cree and  all  proceedings,  and  the  orders  made  therein,  were 
absolutely  void  as  to  plaintiff,  who  had  no  notice.  {Presidetit, 
etc.,  V.  Hasbrouck,  6  N.  Y.  221;  Hood  v.  Hood,  19 
Hun,  300,  303 ;  WhiUock  v.  WhiUock,  1  Dem.  [Surr.  Ct.] 
160 ;  HeUet  v.  RathJxme,  4  Paige,  102,  106 ;  Laws  1863,  chap. 
362,  §  1 ;  2  E.  S.  93,  §  61 ;  Bellamy  v.  Ouhl,  62  How.  Pr. 
460;  Ingersd  v.  Mwngum,  84  N.  Y.  622;  Dayton's  Surro- 
gate [2d  ed.],  469,  470;  2  R.  S.  94,  §  66;  Story  v.  Dwy. 
ton,  22  Hun,  450;  Matter  of  Frits,  2  Paige,  374,  304; 
1st  General  Rule,  p.  49 ;  Pinckney  v.  Smith,  26  Hun,  524 ; 
2  R.  S.  92,  §  54;  Dayton's  Surrogate  [2d  ed.],  459,  460, 
482;  Wilcox  v.  Smith,  26  Barb.  319,  341-2:  Metzger  v. 
Metzger,  1  Bradf.  265 ;  2  R.  S.  92,  §  55 ;  6  Paige,  167.) 
The  legacy  being  a  demonstrative  legacy,  it  would  not  be 
adeemed,  or  the  plaintiff's  right  of  action  destroyed  by  the 
loss  to  the  estate  of  one  of  the  renewed  notes  against  James 
Davis  taken  for  half  of  the  original  note  against  him.  (Day- 
ton's Surrogate  [2d  ed.],  400  ;  Doughty  v.  StUhoeU,  1  Bradf. 
300;  Clayton  v.  WardweU,  2  id.  1,  7.)    The  legacy  to  the 
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appellant  was  a  pecuniary  legacy.  {Doe  v.  Shettoriy  3  Ad.  & 
El.  265,  283 ;  1  Groenl.  Ev.,  §  23,  note  3 ;  Bouv.  L.  Die,  tit. 
Legacy ;  Roberts  v.  Pocochy  4  Ves.  150 ;  Ki/rhy  v.  Porter ^ 
id.  748 ;  Deem,  v.  Zest^  9  id.  146 ;  Wilson  v.  Brownsmithy  id. 
180;  Pawlefs  Qase^  Ld.  Raym.  335;  Peterborough  v.  Mort- 
lock,  1  Bro.  Ch.  565 ;  Enders  v.  Enders^  2  Barb.  366,  367.) 
It  was  the  executor^s  duty  to  discharge  the  legacy  at  the  ex- 
piration of  one  year  from  the  granting  of  letters  testamentary. 
(  Walton  V.  Walton^  1  Koyes,  17 ;  McClosky  v.  Reed,  4  Bradf . 
339 ;  Bevcm  v.  Cooper,  1  Hun,  117,  119.)  Any  person  who 
takes  possession  of  an  infant's  property  takes  it  in  trust  for 
the  infant  (whether  the  property  be  a  legacy,  or  held  in  the 
infant's  own  right »,  and  will  be  held  to  the  same  degree  of 
responsibility  as  if  he  had  been  formally  appointed  to  the 
office  of  guardian,  and  is  accountable  to  the  like  ex- 
tent. {Fisher  v.  Fisher,  1  Bradf.  335 ;  1  Madd.  Ch.  91 ; 
Cromwell  v.  Eirk,  1  Dem.  599 ;  Van  Epps  v.  Van  Deusen, 
4  Paige,  64,  71,  74 ;  Mason  v.  Roosevelt,  5  Johns.  Ch.  642.) 
The  taking  of  the  note  payable  to  the  infant  or  bearer,  with- 
out any  delivery  to  him,  or  promise  to  him  personally,  did  not 
prevent  the  note  outlawing  in  six  years.  {Da/maU  v.  Adams, 
13  B.  Monr.  273  ;  Brady  v.  Walters,  55  Ga.  25 ;  Williams  v. 
Otey,  8  Humph.  563 ;  Bennett  v.   Williamson,  8  Ired.  121.) 

Earl,  J.  In  October,  1861,  Elbertia  Van  Allen  made  her 
will  in  which  she  gave  to  Christina  Amelia  Davis  a  certain  bond 
and  mortgage  made  and  executed  by  her  husband,  James  Davis ; 
to  Helen  Stephenson,  a  certain  bond  and  mortgage  executed  by 
John  Stephenson ;  to  J.  Elbert  Davis  *^  the  sum  of  $243.92,  a 
portion  of  the  debt  due  me  from  the  said  James  Davis  secured 
by  his  notes  ;"  to  James  Van  AUen  Davis  "  the  sum  of  $243.92, 
another  portion  of  the  debt  due  me  from  the  said  James  Davis 
and  secured  by  his  notes."  At  the  time  of  making  the  will  the 
testatrix  held  a  single  note  against  James  Davis  for  the  amoimt 
of  the  two  sums  thus  bequeathed.  Thereafter,  in  1863,  she 
died,  leaving  the  note  among  her  assets  unpaid.  The  de- 
fendant was  named  executor  in  her  will  and  took  upon  him- 
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self  the  execQtion  thereof.  James  Yan  Allen  Davis,  the  plain- 
tiff, and  J.  Elbert  Davis  were  minor  sons  of  the  maker  of 
the  note,  and  at  the  time  of  the  death  of  the  testatrix  the 
plaintiff  was  about  five  years  old.  About  four  years  after  her 
death,  the  defendant  8urrendei*ed  to  James  Davis  the  note  left 
by  her,  and  took  in  lieu  thereof,  from  him,  a  note  for  one-half 
the  amount  thereof,  payable  to  the  plaintifE  or  bearer  on  demand, 
with  interest,  and  for  the  other  half  thereof,  a  note  payable  to 
J.  Elbert  Davis  on  demand  with  interest.  A  few  days  after 
taking  these  notes,  he  applied  to  the  surrogate  of  Wayne  county 
for  a  settlement  of  his  accounts,  and  in  his  petition,  among  other 
things,  stated  that  the  plaintiff,  one  of  the  legatees  named  in 
the  will,  was  an  infant  under  the  age  of  twenty-one  years,  hav- 
ing no  guardian.  No  citation  for  the  accounting  was  served 
upon  the  plaintiff  who  was  then  about  nine  years  old,  but  it  was 
served  upon  his  mother  who,  as  a  legatee,  was  also  interested  in 
the  accounting.  Upon  the  return  day  of  the  citation,  an  attorney 
was  appointed  his  special  guardian  for  the  accounting,  and  the 
defendant  presented  his  account  to  the  surrogate,  in  which  he 
charged  himself  with  having  received  May  5,  1865,  apon  the 
note  of  James  Davis,  two  items  of  $203.87  each,  and  under  the 
same  date  he  credited  himBclf  with  having  paid  to  J.  Elbert 
Davis  and  to  the  plaintiff  each  the  sum  of  $203. 87.  No  men- 
tion was  made  in  the  account  of  the  surrender  of  the  note  of 
James  Davis  loft  by  the  testatrix,  or  of  the  taking  of  the  two 
notes  in  the  place  of  it;  nor  was  any  mention  made  in  the 
account,  or  in  the  decree  of  the  surrogate  thereon,  of  the  two 
notes,  and  there  was  no  adjudication  in  reference  to  sudi  notes. 
Upon  the  accounting,  no  actio  a  whatever  was  had  in  reference 
to  the  note  which  had  been  taken  for  the  plaintiff.  Thereafter 
the  defendant  tendered  the  note  to  the  plaintiff's  mother,  but  she 
refused  to  receive  it,  and  requested  him  to  keep  it  until  the  plain- 
tiff should  come  of  age,  and  the  defendant  thereafter  retained  the 
note  in  his  possession  until  after  the  plaintiff  became  of  age  and 
commenced  this  action.  During  many  years  after  the  defend- 
ant took  the  note  from  Davis,  he  was  perfectly  responsible  and 
the  note  could  have  been  collected.  But  two  or  three  years 
before  the  plaintiff  arrived  at  his  majority,  Davis  became  wholly 


1886.]  Davis  v.  Crandall.  319 

Opinion  of  the  Court,  per  JBarl,  J. 

irresponsible  and  insolvent  and  unable  to  pay  the  note.  The 
plaintifE,  having  become  of  age,  brought  this  action  against  the 
defendant  to  recover  of  him  the  amount  of  the  note  with  inter- 
est thereon. 

At  the  Special  Term  it  was  held  that  the  decree  of  the  sur- 
rogate was  finil  and  conclusive  against  the  plaintiff  and  pro- 
tected the  defendant  against  any  claim  in  this  action.  Upon 
appeal  by  tho  plaintiff  to  the  General  Term,  the  judgment  of  the 
Special  Term  was  reversed,  and  th^n  the  defendant  appealed  to 
this  court. 

We  are  of  opinion  that  the  legacy  of  the  plaintiff  was  a  spe- 
cific legacy  of  one-half  of  the  note  which  the  testatrix  held 
against  his  father.  Whether  a  legacy  shall  be  considered  spe- 
cific depends  upon  the  intention  of  the  testator  or  testatrix,  to 
be  derived  from  the  language  used  in  the  bequest,  construed  in 
the  light  thrown  upon  it  by  all  the  other  provisions  of  the  will. 
Here  there  were  specific  bequests  of  the  two  bonds  and  mort- 
gages to  Mrs.  Davis  and  to  Mrs.  Stephenson,  and  it  is  entirely 
clear  that  the  precise  bonds  and  mortgages  named  were  to  go 
to  the  legatees.  So  in  tho  bequests  immediately  following  to 
the  plaintiff  and  to  J.  Elbert  Davis,  it  was  clearly  the  intention 
that  the  one-half  of  the  note  held  by  the  testatrix  should  go  to 
each  of  the  legatees  named.  If  that  note  had  been  paid  dur- 
ing the  life-time  of  the  testatrix  or  otherwise  canceled  or  de- 
stroyed, so  that  no  obligation  at  her  death  rested  upon  James 
Davis  to  pay  it,  the  two  legatees  would  have  taken  nothing. 

As  this  was  a  specificlegacy  and  not  needed  for  the  payment 
of  debts  or  any  other  purpose  of  administration,  it  was  the  duty 
of  the  defendant,  after  the  expiration  of  one  year  from  the 
granting  of  letters  testamentary,  to  discliarge  it  by  delivery  to 
the  legatee.  If  the  two  legatees  of  this  note  had  been  adults, 
the  executor  would  have  discharged  his  duty  by  delivering  it 
to  them  jointly,  if  they  were  willing  to  take  it  in  that  way.  If 
they  had  refused  to  take  it,  or  for  any  reason  could  not  take 
it  in  that  way,  it  would  undoubtedly  have  been  proper  for  him 
to  do  as  he  did — divide  the  note  by  taking  two  notes  each  for 
one-half  —  payable  to  each  of  the  legatees  upon  demand,  with 


320  Davis  v,  Cbawtdall.  [Jan., 

Opinion  of  the  Court,  per  Barl,  J. 

interest.  In  this  case  the  defendant  so  far  discharged  his  dnty 
by  taking  the  two  notes,  and  that  act  imposed  no  new  or  addi- 
tional obligation  npon  him. 

As  the  plaintiff  was  a  minor,  the  defendant  could  not  dis- 
charge himself  by  delivering  the  note  to  him,  nor  by  delivering 
it  to  his  mother,  Mrs.  Davis.  She  was  not  his  legal,  nor  while  his 
father  lived,  his  natural  guardian.  A  delivery  to  her  would 
not  have  been  an  effectual  delivery  to  the  plaintiff  so  as  to  dis- 
charge the  defendant. 

As  the  plaintiff  was  a  minor,  the  note  should  have  been  de- 
livered to  hid  guardian.  It  furnishes  the  defendant  no  defense 
that  the  plaintiff  did  not  have  a  guardian  at  the  time,  for  it  was 
in  his  power  to  procure  the  appointment  of  one,  as  it  is  pro- 
vided by  section  5  of  title  3,  chapter  8,  part  2  of  the  Revised 
Statutes,  as  amended  by  section  44  of  chapter  460  of  the  Laws 
of  1837,  that  if  a  minor  be  under  the  age  of  fourteen  years,  the 
application  for  the  appointment  of  a  guardian  may  be  made  by 
any  relative  or  other  person  in  his  behalf.  Therefore,  in  this 
case,  if  the  defendant  desired  to  discharge  himself  from  respon- 
sibility as  to  this  specific  legacy,  he  should  have  procured  the 
appointment  of  a  guardian,  and  then  have  delivered  the  note 
to  such  guardian.  He  could  not  hold  the  note  for  more  than 
fifteen  years,  until  the  maker  thereof  became  wholly  insolvent 
and  the  note  wholly  worthless,  and  escape  liability  by  then  ten- 
dering the  note  to  the  legatee.  It  does  not  avail  the  defendant 
to  say  that  the  relatives  of  the  plaintiff  could  have  procured  the 
appointment  of  a  guardian.  They  had  no  duty  to  dischai-ge 
which  required  the  appointment  of  a  guardian.  But  if  the  de- 
fendant desired  to  be  relieved  of  responsibility  in  reference  to 
the  note,  the  duty  rested  upon  him  to  make  a  valid  delivery 
thereof  to  the  legatee,  and  for  that  purpose  it  was  incumbent 
upon  him  to  have  a  guardian  appointed. 

But  if  we  should  assume  that  the  defendant  was  under  no 
obligation  to  have  a  guardian  appointed  for  the  plaintiff,  and 
that  after  the  accounting,  he  owed  him  no  duty  as  executor  in 
reference  to  the  note,  the  same  result  would  still  follow.  He 
took  and  retained  possession  and  control  of  the  note,  and,  npon 
the  assumption  made,  thus  became  trustee  thereof  for  the 
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plaintiff,  charged  with  substantially  the  same  duty  in  reference 
thereto  as  would  have  devolved  upon  him  if  he  had  been 
formally  constituted  trustee.  Having  the  possession  and  con 
trol  of  the  property  of  an  infant  who  is  supposed  in  law  inca- 
pable of  taking  care  of  his  own  property  and  looking  after  his 
own  interests,  he  was  bound  to  exercise  some  care  and  diligence 
in  preserving  and  protecting  the  same;  and  he  could  not  care- 
lessly permit  the  same  to  be  destroyed  or  become  worthless 
without  incurring  liability.  He  should  have  used  efforts  to 
secure  the  note,  or  to  collect  it  either  in  his  own  name  or  that 
of  the  infant.  {Cromwell  v,  Kirh^  1  Dem.  599;  Varir 
Eppa  V.  Yan  Deuaen^  4  Paige,  64 ;  Mason  v.  Roosevelt^  5 
Johns.  Ch.  634.) 

The  decree  of  the  surrogate  upon  the  final  accounting 
furnishes  the  defendant  no  defense,  because  it  was  not  bind- 
ing upon  the  plaintiff.  He  was  not  served  with  a  citation 
for  the  final  accounting  as  required  by  the  statute.  (2  R.  S. 
93,  §  61 ;  KelleU  v.  Rathhun,  4  Paige,  102.)  Therefore  as 
there  was  no  service  of  a  citation  upon  him,  the  court  had  no 
jurisdiction  to  appoint  a  special  guardian  for  liim,  and  the 
appointment  of  such  guardian  and  his  appearance  did  not  give 
the  court  jurisdiction  of  him,  and  for  this  reason  that  account- 
ing and  the  decree  made  thereon  do  not  bind  the  plaintiff. 
{IngersoU  v.  Mangam^  84  N.  Y.  622.)  But  farther,  upon  that 
accounting  there  was  no  adjudication  whatever  in  reference  to 
this  note  or  the  specific  legacy.  The  note  representing  the 
plaintiff's  specific  legacy  was  then  held  by  the  defendant.  He 
did  not  claim  that  he  had  delivered  it  to  the  plaintiff,  and  had 
thus  discharged  the  legacy,  and  no  reference  whatever  was 
made  to  it  in  the  account  or  in  the  decree  ;  and  hence  as  there 
was  no  adjudication  about  it,  the  accounting  furnishes  the 
defendant  no  defense. 

We  are,  therefore,  of  opinion  that  the  order  of  the  General 
Term  is  right  and  should  be  affirmed,  and  judgment  absolute 
should  be  ordered  against  the  defendant,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
SicKELs  —  Vol.  LVL  41 
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The  Peoplb,  ex  rel.  The  New  York  and  Harlem  Railroad 
Company,  Respondent,  v.  The  OoMmssiONBRs  of  Taxes  and 
Assessments  of  the  Onr  and  County  of  New  York, 
Appellant. 

An  order,  reversing  on  certiorari  the  proceedings  of  the  commissioners  of 
taxes  and  assessments  in  the  city  of  New  York,  in  tlie  assessment  of 
property,  is  final  and  so  reviewable  here,  although  by  the  terms  of  the 
order  the  matter  is  remanded  to  the  commissioners  for  farther  proceed- 
ings, as  they  have  no  aathority  to  proceed  under  the  order. 

In  re  Moore  (07  N.  Y.  655),  and  //»  re  If.  T.  <6  ff.  B.  R.  Co.  (98  id.  12), 
distinguished. 

The  "tunnels,  tracks,  substructures,  superstructures,  stations,  viaducts 
and  masonry''  of  the  N.  Y.  &  H.  R.  R.  Co.,  situate  on  and  under  Fourth 
avenue  in  the  city  of  New  York  are  "  land'*  within  the  meaning  of  that 
word  as  used  in  the  statute  in  reference  to  property  liable  to  taxation 
( 1  R.  S.  887,  §  2),  and  are  assessable  as  such. 

The  fact  that  certain  of  the  structures  were  built  for  the  purpose  of  fur- 
nishing to  the  public  safe  and  convenient  crossings  over  the  railroad  tracks, 
in  compliance  with  the  requirements  of  the  act  of  1872  (Chap.  703), 
and  that  under  said  act  the  city  is  required  to  pay  a  portion  of  the  ex- 
pense of  the  construction,  does  not  divest  the  structures  of  the  incidents 
attached  to  the  other  property  belonging  to  the  railroad  company,  or  give 
the  city  any  title  thereto. 

As  regards  taxation  it  is  immaterial  whether  a  railroad  is  laid  upon 
the  surface,  placed  on  pillars,  or  carried  through  a  covered  way  or  tun- 
nel, the  structures  adopted  to  sustain  it,  or  facilitate  and  protect  its  use, 
are,  within  the  meaning  of  the  law,  land,  and  for  them  the  railroad  com- 
pany is  liable  to  be  taxed. 

People,  ex  rel.  If.  T.  &  H.  R.  R.  Go.,  v.  ComWs  of  Taxes,  etc.  (23  Hun,  687), 
reversed. 

(Argued  December  23,  1885  ;  decided  January  19,  1886.) 

Appeal  from  order  of  the  Q-eneral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  4, 1881, 
wliich  reversed  an  order  aflirming  on  certiorari  the  proceed- 
ings of  the  commissioners  of  taxes  and  assessments  of  the  city 
of  New  York,  in  assessing  as  real  estate,  for  the  purposes  of 
taxation,  certain  structures  which  are  described  in  the  opinion* 
(Reported  below,  33  Hun,  687.) 

The  facts  so  far  as  material  are  set  forth  in  the  opinion. 

The  commissioners  of  taxes  and  assessments  in  the  city  of 
New  York,  assessed  as  real  estate :  "  The  tunnels,  tracks  sub- 
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stractureSy  saperstructares,  stations,  viadacts  and  masonry  of 
the  New  York  atld  Harlem  railroad,  which  are  situated  on 
and  under  Fourth  avenue,  between  Eighty-sixth  street  and  the 
Harlem  river,  in  the  twelfth  ward  of  the  city  of  New  York,  in 
the  sum  of  $1,500,000;  and  also  as  real  estate,  the  tunnel, 
track,  substructures,  superstructures  and  masonry  of  the  said 
New  York  and  Harlem  railroad,  which  are  situated  on  and 
under  Fourth  avenue,  between  Forty-fifth  street  and  Eighty- 
sixth  street,  in  the  nineteenth  ward,  in  the  further  sum  of 
$1,500,000,  and  entered  the  same  in  the  books  called  the  *  An- 
nual Record  of  Assessed  Yaluations  of  Real  and  Personal  Es- 
tate,'as  follows: 


Railroads. 

Nineteenth  vWakd, 
1879. 

■E 

of 

n 

It 

Ov^ner  or  Occupant. 

Description  of  Prop- 
erty. 

8^ 
'5< 

New  York  and  Har- 
lem Railroad  Co... 

Tunnel.trackp,  super 
stractare,  road-bed 
and     masonry,    on 
and   nnder  Fourth 
arenue,       between 
Forty-fifth     and 
Eighty-sixth  street. 

102 

$1,500,000 

" 

In  due  time  the  relator  applied  to  the  commissioners  to  have 
the  assessed  value  corrected,  but  were  denied.  A  review  of  the 
proceedings  was  had  upon  cei^iorariy  issued  out  of  the  Supreme 
Conrt,  when  at  Special  Term  they  were  affirmed  and  the  writ 
dismissed.  On  appeal  to  the  General  Term,  the  order  of  the 
Special  Term  was  reversed,  as  was  also  the  proceedings  of  the 
commissioners,  and  they  were  remanded  for  further  proceed- 
ings.    From  this  decision  an  appeal  is  taken  to  this  court 

D,  J.  Dean  for  appellant.  The  structure  was  properly 
assessed  as  real  estate.  (1  R.  S.  [5th  ed.]  905,  §§  1,  8.)  The 
structure  is  a  fixture,  even  according  to  the  common-law  defi- 
nition. And  as  such  would,  independently  of  the  statute,  be 
taicable  as  "  land,"  or  "  real  estate."     (  Walher  v.  Sherman^  20 
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Wend.  636 ;  Zajlin  v.  Griffiths,  35  Barb.  58 ;  Potler  v.  Crom- 
well, 40  K  Y.  287 ;  McBae  v.  Central  JBL,  66  id.  489 ;  Tahor 
V.  Itciinsanj  36  Barb.  483 ;  Main  v.  Schwartzwalder,  4  E- 
D.  Smith,  273 ;  Goodrich  v.  Jonea,  2  Hill,  142 ;  Bishop  v. 
Bishop,  1 L  N.  Y.  123  ;  Snedel-er  v.  Wareing,  1 2  id.  170.)  This 
Btrnctnre  is  to  be  considered  as  land  or  real  estate,  for  pur- 
poses of  taxation,  nnder  the  provisions  of  the  statnte.  (/?.  B. 
Co.  V.  Cassidy,  46  K.  Y.  46  ;  People  v.  Beardsley,  52  Barb. 
105  ;  Smith  v.  Mayor,  etc.,  68  id.  552 ;  People,  ex  rel.  Smith, 
V.  Commissioners  of  Taxes,  10  Ilun,  207 ;  Hudson  li.  Bridge 
Co.  V.  Patterson,  74  N.  Y.  365 ;  People,  ex  rd.  N.  T.  Ele- 
vated /?.  B.  Co.,  V.  Commissioners,  82  id.  460.)  It  is  not  neces- 
sary that  the  fee  of  the  land,  over  or  beneath  which  the  railroad 
was  constructed,  shonld  be  in  the  person  or  corporation  assessed. 
{People,  ex  rel.  R.  R.  Co.,  v.  Cassidy,  46  N.  Y.  46 ;  Hudson 
B.  Bridge  Co,  v.  Patterson,  74  id.  365  ;  People,  ex  rel.  N.  Y. 
Elevated  B.  B.  Co.,  v.  Commissimiers,  etc.,  82  id.  460  ;  Laws 
of  1872,  chap.  702,  §§  7,  9,  10 ;  4  Kent's  Com.  536  ;  Jennings 
V.  Ccmhoy,  73  N.  Y.  230 ;  Parker  v.  Plummer,  Cro.  Eliz. 
190;  Kerry  v.  Derrick,  Cro.  Jac.  104;  Stewart  v.  Garnet^  3 
Sim.  398;  Craig  v.  Craig,  3  Barb.  Ch.  76.)  It  is  not  neces- 
sary that  the  land  through  which  the  tracks  and  structures  are 
constructed  should  be  subject  to  taxation.  {People^  ex  rel.  N. 
Y.  Elevated  B.  B.  Co.,  v.  Commissioners  of  Taxes,  82  N.  Y. 
460 ;  People  v.  Cassidy,  46  id.  46;  People  v.  Beardsley^  52 
Barb.  105  ;  Smith  v.  Mayor,  etc.,  68  N.  Y.  555 ;  Hudson  B. 
Bridge  Co.  v.  Patterson,  74  id.  365.)  In  assessing  the  value 
of  the  relator's  real  estate,  the  respondent  was  not  restricted 
to  its  cost,  nor  was  it  bound  in  that  regard  by  the  repre- 
sentations made  in  behalf  of  the  relator.  {People,  ex  rel.  Buf- 
falo &  State  Line  H.  B.  Co..  v.  Barker,  48  N.  Y.  71.) 

Henry  H.  Anderson  for  respondent.  Neither  Fourth  ave- 
nue, nor  the  work  which  was  done  under  the  act  of  1872,  called 
the  Fourth  avenue  improvement,  is  hable  to  be  assessed  or  taxed 
as  property  of  the  city.  {People  v.  Kerr,  27  N.  Y.  188,  197, 
198 ;   Wcyroester  Co,  v.  Worcester,  116  Mass.  193 ;  Trustees  of 
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Pvl^lio  Schools  V.  Trenton^  30  N.  J.  [3  Stew.]  667;  Cooley  on 
Tax.  131 ;  Plumstead  Board  v.  British  Land  Co.^  L.  R.,  10 
Q.  B.  203 ;  People  v.  SaZomon^  51  HI.  52.)  It  cannot  be 
assessed  or  taxed  as  the  property  of  the  railroad  company.  It 
is  in  no  sense  the  property  of  the  company  taken  as  a  whole. 
(1  R.  S.  415  [Edm.  ed.  375],  §  6,  subd.  2.)  The  only  right  the 
relators  have  in  these  tunnels,  viaduct,  substructure  and 
masonry  is  the  franchise  of  running  through  or  over  them. 
But  this  gave  and  gives  the  company  ownership  neither  in  the 
tunnels,  nor  in  any  other  part  of  the  improvement,  and 
without  ownership^  the  liability  to  assessment  for  taxation 
cannot  exist.  {Smith  v.  Mayor,  etc.,  68  N.  Y.  652;  Hud- 
son B.  Bridge  Co.  v.  Patterson,  74  id,  365.)  The  legis- 
lature cannot  be  supposed  to  have  intended  to  authorize  the 
assessment  of  a  tax  which  cannot  be  collected,  or  to  which  leg- 
islation for  the  collection  of  taxes  cannot  practically  be  applied. 
^Laws  of  1843,  chap.  321 ;  1  Laws  of  1871,  chap.  381,  p.  740.) 

Danforth,  J.  We  think  the  order  appealable.  Although  by 
its  terms  the  matter  is  remanded  to  the  tax  commissioners,  we  are 
referred  to  no  statute  under  which  they  can  proceed  further. 
Both  parties  agree  that  the  proceeding  is  a  special  one,  and 
we  find  no  aspect  in  which  the  order  can  be  regarded  as 
other  than  a  final  one.  In  this  respect  it  diflEers  from  the  Moore 
Case  (67  N.  Y.  555),  where  a  rehearing  was  ordered  before 
the  Special  Term,  and  Matter  of  the  Harlem  Railroad 
(98  N.  Y.  12),  where  the  appeal  was  dismissed,  because  for 
aught  that  appeared,  the  order  was  made  in  the  exercise  of  dis- 
cretionary power  conferred  by  statute,  and  from  the  other  cases 
cited  by  the  respondent  for  one  or  the  other  of  these  reasons. 

Upon  the  merits  the  appeal  is  well  taken.  That  the 
things  in  question  form  an  essential  and  necessary  part  of 
the  relator's  railroad,  as  now  constructed  within  the  city  of 
New  York,  cannot  be  doubted ;  that  of  themselves  they  con- 
stitute land  within  the  definition  of  that  term,  given  in  the 
statute  relating  to  property  liable  to  taxation  (1  R.  S.,  tit.  1,  chap. 
13,  art.  1,  §  2),  is   equally  clear  {People,  ex  rel.   Elevated 
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B.  a.  Co.,  V.  Oomrs.  of  Taxes,  82  N.  Y.  459),  and  if  so,  tliey 
are  liable  to  assessment  to  whomsoever  has  that  interest  in  the 
real  estate  which  will  protect  the  erection  or  affixing  thereon 
of  these  structures,  and  tlieir  possession.  {Smith  v.  Mayor,  etc., 
G8  N.  Y.  552.)  As  to  the  tracks,  rails,  sleepers,  switches  and 
sidings  forming  the  superstructure  upon  which  the  relator's 
cars  run,  it  is  necessarily  conceded  tliat,  under  the  law  as  inter- 
]>reted  in  this  State,  they  are  to  be  regarded  as  real  estate 
belonging  to  the  corporation,  and  assessable  as  such,  but  as  to  the 
other  subjects  which  have  been  treated  b>'  the  commissioners  i\s 
equally  liable,  the  contention  of  the  learned  counsel  for  the 
relator  is,  that  they  form  part  of  a  public  work,  erected  for  the 
accommodation  of  the  public  as  part  of  the  improvement  known 
as  the  Fourth  avenue  improvement,  and  belong,  not  to  the 
railroad  company,  but  to  the  city,  and  in  its  support  is  cited  the 
statute  entitled  "  An  act  to  improve  and  regulate  the  use  of  the 
Fourth  avenue  in  the  city  of  New  York."  (Laws  of  1872,  chap. 
702.) 

We  find  in  none  of  its  provisions  warrant  for  such  exemp- 
tion, nor  any  intention  on  the  part  of  the  legislature  to  release 
the  defendant  from  any  obligation  or  liabilitv  previously  exist- 
ing, or  to  which  it  was  bound  by  the  general  law.  A  corpora- 
tion can  construct  or  operate  a  railroad  only  for  public  use ; 
it  cannot  exercise  its  necessarily  great  powers,  except  in  further- 
ance of  the  objects  of  its  incorporation.  It  may  without  special 
permission,  and  in  carrying  out  its  own  plans,  cross  a  rail- 
road or  highway,  not  only  upon  a  level,  but  by  means  of 
bridges,  viaducts,  culverts,  under  or  over  passages,  and  in  one 
way  more  than  another  conduct  its  operations  with  greater  con- 
cern for  tlie  public  safety,  but  it  has  never  yet  been  held  that 
the  bridge  or  tunnel  by  which  this  safety  was  promoted  did  not 
partake  of  the  incidents  of  its  other  property.  It  may  go 
througli  a  cutting,  or  upon  an  embankment,  and  in  cither  case 
by  walls  provide  against  danger  from  the  slipping  of  the  earth. 
The  whole  line  might  bo  executed  in  tunnel,  but  one  as  much 
as  the  other  would  bo,  within  the  meaning  of  the  law,  land,  and 
each  equally  in  possession  of  the  company.    Now  when  wo 
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look  at  the  statute  (1872,  supra)  upon  which  reliance  is  placed 
for  a  different  rule,  we  find  authority  conferred  upon  the 
relator,  under  certain  conditions,  to  regulate  the  grade  of  its 
railroad  in  the  Fourth  avenue,  and  to  construct  viaducts,  foot 
and  road  bridges  over  any  such  excavations  and  tunnels  under 
it,  as  will  make  the  same  safe  and  convenient  to  persons  cross- 
ing, and  railroad  trains  and  passengers  traveling  thereon  ; 
at  certain  streets  it  prescribes  crossings,  stone  arches  and  iron 
bridges,  some  for  foot  passengers,  others  for  foot  passengers  and 
carriages,  and  in  those  places,  iron  railings  or  brick  walls  outside 
the  railroad  tracks,  to  prevent  crossing  at  a  level ;  and  where 
there  is  an  open  cut,  retaining  walls  ;  and  when  all  is  done,  the 
same  law  declares  that  the  "  tunnel  and  railways  shall  be 
exclusively  for  the  uses  and  purposes  of  said  railroad  company," 
and  it  is  made  unlawful  for  any  person  other  than  a  public  offi- 
cer, in  the  execution  of  his  duty  as  such,  "  to  enter  or  pass  upon 
or  through  the  same,  or  any  portion  thereof,  on  foot  or  in  any 
other  way  than  iu  the  proper  cars  of  this  corporation  provided 
for  that  purpose."  The  premises,  therefore,  upon  which  these 
various  structures  are  placed  are  in  the  exclusive  use  of  the 
relator,  and  they  are  for  the  accommodation  of  the  public  in  no 
other  sense  than  is  the  railroad  itself  for  public  use.  The  act 
of  the  legislature  permitted  that  appropriation,  and  its  eflEect  is 
not  impaired  because  the  city  of  New  York  is  compelled  by 
the  same  act  to  pay  a  portion  of  the  expense  of  construction. 
The  power  to  make  the  improvement  was  conferred  solely  upon 
the  relator.  The  city  was  forbidden  to  obstruct  either  the  im- 
provement, or  the  use  of  the  Fourth  avenue  above  Forty- 
second  street  for  that  purpose.  Thus  it  neither  controlled  the 
improvement,  nor  can  it  be  said  in  any  sense  to  possess  it.  On 
the  other  hand  the  relators  not  only  controlled  the  improve- 
ment, but  when  completed  could  not  only  use  it  themselves, 
but  by  lease  or  otherwise,  and  on  their  own  terms,  permit  the 
trains  of  other  railroads  to  move  over  it.  The  principles  applied 
in  the  Elev(Ued  Road  Case  (82  N.  Y.  459),  and  in  the  cases 
there  cited,  apply  here.  It  can  make  no  difference  in  respect 
to  taxation,  whether  the  rail  is  laid  upon  the  surface  of  the 
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road,  or  placed  on  pillars,  or  carried  through  a  covered  way  or 
tunnel.  In  either  case  the  structures  adopted  to  sustain  it,  or 
facilitate  and  protect  its  use,  are,  within  the  meaning  of  the  law, 
land,  and  for  them,  as  described  by  the  comn;iissioners,  the 
relators  were  liable  to  be  taxed. 

There  was,  therefore,  no  error  on  the  part  of  the  commis- 
sioners, and  it  follows  that  the  order  of  the  General  Term  should 
bo  reversed,  and  the  order  of  the  Special  Term  affirmed. 

All  concur,  except  Kapallo,  J.,  not  voting. 

Ordered  accordingly. 
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EiiELiNE  BoGABDUS,  Appellant,  v.  New  York  Life   Insur- 
ance Co.,  Respondent. 

It  is  essential  to  the  legal  statement  in  a  complaint  of  a  cause  of  action  ex 
corUractu,  that  it  should  allege  an  existing  contract  and  the  performance 
hy  plaintifif  of  such  conditions  precedent  as  are  thereby  provided,  or  a 
tender  of  performance  or  some  adequate  excuse  for  non-performance. 

Such  an  excuse  exists  only  when  the  defendant  has  prevented  perform- 
ance hy  plaintiff,  or  has  himself  wholly  refused  to  perform,  or  has  wholly 
disabled  himself  from  completing  a  substantial  performance. 

The  failure  of  the  defendant  to  perform  some  of  the  obligations  of  the  con- 
tract which  go  to  a  part  only  of  the  consideration,  when  the  breach  may  be 
paid  for  in^damages,  is  not  sufficient. 

The  defendant,  by  demurring  to  the  complaint  in  such  an  action,  does  not 
thereby  admit  the  construction  put  upon  the  contract  by  the  complaint, 
or  the  correctness  of  the  inferences  drawn  from  the  facts  admitted  ;  he 
only  admits  the  facts  properly  stated;  and  where  the  contract  is  set  forth, 
the  rights  of  the  parties  must  be  determined  by  its  terms  as  construed 
by  the  court. 

A  mere  representation  made  during  the  pendency  of  negotiations  for  a  con- 
tract is  not  actionable,  even  if  untrue  ;  it  must  appear  to  have  been  mate, 
rial  and  made  under  such  circumstances  as  to  show  that  it  was  intended 
as  a  warranty  of  the  fact  represented,  and  so  constituting  a  contract.  A 
mere  allegation  in  a  complaint,  there  fore,  of  a  representation  is  not  equiv- 
alent to  an  averment  of  warranty  or  contract. 

This  action  was  upon  a  policy  of  life  insurance,  issued  by  defendant  Novem* 
her,  1871,  on  the  Tontine  or  "  ten-year  dividend  system."  A  copy  of  the 
policy  was  annexed  to  and  formed  part  of  the  complaint.    By  it  the  speci- 
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fied  annual  premium  was  to  be  paid  each  jear  for  ten  years,  and  in  case 
of  default  in  any  payment  the  policy  was  declared  null  and  void  and  all 
payments  forfeited.  It  was  also  declared  therein  that  no  dividend  should 
be  allowed  unless  the  insured  should  survive  the  ten-year  dividend  period 
and  unless  the  policy  should  then  be  in  force.  Aside  from  the  provision 
for  payment  of  the  amount  of  the  insurance  upon  the  death  of  the  insured, 
the  policy  provided,  in  case  he  survived  the  ten-year  period  and  the  pol- 
icy was  then  in  force,  for  a  payment  in  cash  or  annuity  bonds  of  a 
proportionate  share  of  dividends,  accretions,  etc.,  from  a  fund  to  be 
created  by  certain  contributions  furnished  by  a  class  of  policy-holders, 
consisting  of  those  effecting  insurance  on  the  same  plan  during  the  year 
1871 ;  also,  that  the  surplus  and  profits  derivable  from  certain  described 
funds  belonging  to  that  class  should  be  equitably  apportioned  among  the 
surviving  policy-holders  belonging  to  the  class.  In  the  application  for 
the  insurance,  the  insured  consented  that  defendant  might  place  all  div- 
idends accruing  on  her  policy  in  the  reserve  fund.  The  complaint 
alleged  payment  of  premiums  up  to  November,  1879.  This  action  was 
commenced  in  January,  1881.  The  complaint  averred  that  by  the  policy 
defendant  bound  itself  to  "receive  and  keep  separate  all  the  premiums 
paid  upon  policies  of  the  same  class,"  and  all  the  incomes,  profits,  etc., 
accruing  therefrom  ;  and  alleged  as  a  breach  of  the  contract  that  defend- 
ant had  neglected  to  keep  and  invest  said  funds  separately.  No  tender 
of  premiums  after  November,  1879,  or  other  excuse  «for  non-payment, 
save  the  alleged  breach  on  the  part  of  the  defendant,  was  set  up,  nor  was 
it  averred  that  defendant  was  insolvent  or  unable  to  respond  in  damages 
for  any  breach  of  contract  on  its  part.  On  demurrer  to  the  complaint, 
hdd^  that  the  complaint  substantially  admitted  a  non-payment  of  premi- 
ums, and  so  a  breach  on  the  part  of  the  plaintiff  of  a  condition  precedent ; 
that  the  policy  did  not  require  a  separate  investment  of  the  funds  belong* 
ing  to  the  class  which  included  the  policy  in  suit;  and  that  the  consent 
of  the  assured  to  the  placing  of  dividends  in  a  reserve  fund  did  not 
extend  its  obligations  in  this  respect;  that  the  averments  in  the  com- 
plaint as  to  defendant's  obligations,  being  simply  inferences  drawn 
from  the  contract  itself,  were  not  admitted  by  the  demurrer  ;  but  that, 
assuming  the  failure  to  keep  the  funds  separate  was  a  breach  of  the 
contract  on  the  part  of  defendant,  it  was  a  breach  of  an  independent 
agreement  for  which  it  could  respond  in  damages,  and  was  not  an  excuse 
for  non-payment  of  the  premiums ;  and  that,  therefore,  the  complaint 
failed  to  show  a  cause  of  action. 
The  complaint  contained  two  counts,  the  first  based  upon  alleged  false  and 
fraadulent  representations.  The  averments  were  in  substance  that  for 
the  purpose  of  inducing  plaintiff  to  take  out  a  policy  on  the  Tontine  plan, 
defendant  represented  that  it  had  received  and  kept  separate,  and 
would  continue  to  do  so,  the  funds  belonging  to  the  same  class  as  plain- 
tiff's policy,  which  representatlona  were  relied  upon  by  plaintiff,  and 
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were  false  and  fraudulent.  In  the  second  count,  which  was  for  an  alleged 
breach  of  the  contract,  it  is  stated  that  plaintiff  "  repeats  and  reiterates  all 
the  allegations  hereinbefore  contained  and  makes  them  a  part  of  her  sec- 
ond cause  of  action."  Held,  that,  assuming  the  averments  as  to  the  rep- 
resentations in  the  first  count  were  Incorporated  in  the  second  (as  to 
which  quare),  as  thej  were  made  concurrently  with  the  issuing  of  the 
policy,  and  were  necessarily  incident  to  and  dependent  upon  it,  the  non- 
performance by  plaintiff  of  the  condition  precedent,  i,  e.,  regular  payment 
of  annual  premiums,  furnished  the  same  defense  to  an  actiou  based 
thereon;  also,  that  the  averments  in  the  first  count  did  not  show  any 
cause  of  action  resting  in  contract,  as  there  was  no  averment  that  the 
representations  were  a  warranty,  or  were  made  under  such  circumstances 
and  in  such  form  as  to  constitute  a  contract. 

(Argued  December  23, 1885 ;  decided  January  19,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  au  order  made  June  25,  1883,  which  affirmed  a 
judgment  in  favor  of  defendant,  entered  upon  an  order  sus- 
taiuing  a  demurrer  to  the  second  count  of  plaintiflfs  complaint 
herein.  • 

The  substance  of  the  complaint  is  set  forth  in  the  opinion. 

B.  F.  Tracyy  Wm.  Wirt  Hewitt  and  Lucius  Mo  Adam  for 
appellant.  The  complaint  should  be  liberally  construed.  (Code 
of  Civ.  Pro.,  §  519;  Prouty  v.  Whipple,  10  Week.  Dig.  387.) 
If  the  facts  set  forth  therein  present  any  cause  of  action,  entitUng 
the  plaintiff  to  any  relief,  legal  or  equitable,  a  demurrer  thereto 
for  insufficiency  must  be  overruled.  {Marie  v.  Garrison,  83 
K.  Y.  23 ;  Price  v.  Brown,  10  Abb.  N.  C.  67  ;  BuUerworth  v. 
O'Brien,  39  Barb.  192;  Conaughty  v.  Nichols,  42  N.  Y.  86; 
Wright  v.  Hooker,  10  id.  59;  Ma/ihey  v.  Auer,  8  Hun,  183.) 
Defendant's  agreement  imports  "  an  obligation  "  upon  "  the 
defendant  arising  out  of  a  confidence  reposed  *'  in  it  "  to  apply  " 
the  reserve  fund  "  faitlif ully  and  accordinor  to  confidence." 
Such  an  agreement  constitutes  a  trust.  {Martin  v.  Funk,  75 
N.  Y.  141;  Day  v.  Roth,  18  id.  453;  Barry  v.  LarnbeH, 
98  id.  306 ;  Fisher  v.  Fields,  10  Johns.  505  ;  WaU  v.  Ship- 
inan,  21  Hun,  598, 606 ;  People  v.  CUy  Bk.of  Bochest&r,  96  N. 
Y.  32 ;  Matter  of  Le  Blanc,  14  Hun,  8 ;  Lowerre  v.  Am.  Fire 
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Ins.  Co.j  6  Paige's  Ch.  482 ;  Zz%  v.  Hopkins,  103  U.  S. 
309 ;  2  Story's  Eq.,  §  964.)  It  was  entirely  competent  for 
the  parties  to  make  the  contract  contained  in  the  policy  and 
at  the  same  time  to  leave  the  meaning  of  certain  words  and 
expressions  thereof  uncertain,  and  to  leave  the  explanation 
of  such  meaning,  and  the  plan  of  the  system  under  wliich 
the  policy  was  issued  to  be  settled  by  extrinsic  evidence. 
{Hope  V.  Balen,  68  N.  Y.  380;  Hineman  v.  Roseriback^ 
39  id.  98  ;  Whitford  v.  Laidler,  91  id.  148  ;  CJiapin  v.  Doh- 
aouy  78  id.  74 ;  jPoiter  v.  Eophins,  25  Wend.  417 ;  Bectch 
V.  Baritan  <k  D.  B.  B.  Co.y  37  N.  Y.  465 ;  Briggs  v.  Hilton, 
99  id.  52B ;  Eighmie  v.  Taylor,  98  id.  288.)  The  general  rule 
which  forbids  parol  evidence  varying  the  terms  of  a  written 
contract  has  no  application  to  collateral  undertakings.  {Eigh- 
mie V.  Taylor,  98  N.  Y.  288 ;  Chapin  v.  Dd>son,  78  id.  74 ; 
Johnson  v.  Oppenheim^r,  55  id.  293 ;  Van  Brunt  v.  Day,  81 
id.  251 ;  JuUiard  v.  Chaffee,  92  id.  529 ;  Hope  v.  Balen,  5S  id. 
380.)  A  failure  on  the  part  of  plaintiff  to  pay  or  tender  pay- 
ment of  the  premiums  did  not  preclude  her  from  recovering 
damages  for  the  defendant's  admitted  breaches.  {People  v. 
Empire  Mutxial  L.  Ins.  Co,,  92  N.  Y.  109  ;  Shaw  v.  Bepuhlic 
Z.  Ins.  (Jo.,  69  id.  293 ;  Atty.-Oen.  v.  Ouan^dian  L.  Ins. 
a/nd  Ann.  Co.,  78  id.  125.)  The  utter  failure  and  inability  of 
the  defendant  to  perform  its  contract  from  its  inception 
having  been  admitted,  the  defendant  holds  plaintiff's  money 
without  any  consideration  therefor,  and  an  action  will  lie  to 
recover  back  the  money  thus  paid  without  consideration. 
{WeUer  v.  luthiU,  66  N.  Y.  347;  Freer  v.  Denton,  61  id. 
492;  Wright  v.  Hooker,  10  id.  59;  Conaughty  v.  Nichols, 
42  id.  86.)  It  cannot  be  claimed  that  the  company  had  no 
right  to  make  such  a  special  contract.  It  made  it,  and  has  re- 
ceived plaintiff's  money  under  it.  The  plea  of  ultra  vires 
cannot  avail  the  defendant.  {Bissell  v.  M.  S.  &  N.  L  li.  B. 
Co.,  22  N.  Y.  262 ;  Mad.  Ave.  Bap.  Ch.  v.  Olvoer  St.  B.  C, 
73  id.  90 ;  Whitney  Arms  Co.  v.  Barlow,  63  id.  62 ;  Eent  v. 
Quicksilver  Mining  Co.,  78  id.  159.)  Having  admitted  the 
contract,  and  not  having  pleaded  the  statute  of  frauds,  or  in- 
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sisted  upon  it  in  its  answer,  the  defendant  is  deemed  to  have 
renounced  the  benefit  of  it.  (Harris  v.  Knickerhockery  5  Wend. 
038;  Cosine  v.  Orahamj  2  Paige,  177;  Daffy  w  O^Donovaiij 
46  N.  T.  226 ;  Bommer  v.  Am.  Spiral^  etc..  Hinge  Mfg.  Co.j 
81  id.  468 ;  Marston  v.  Swety  66  id.  209.)  Even  if  it  were 
true  that  the  plaintiff  has  alleged  an  improper  measure  of  dam- 
ages, that  fact  cannot  be  taken  advantage  of  by  demurrer. 
(  Wetmore  v.  Portery  92  N.  Y.  80.) 

Wm.  JB.  Somblotoer  for  respondent.  So  far  as  the  com- 
plaint sets  forth  a  contract  different  from  that  contained  in 
the  policy  it  is  demurrable.  (1  Greenl.  on  Ev.,  §  275;  2 
Whart.  on  Ev.,  §§  920,  1014;  Tayloe  v.  Biggs,  1  Pet.  600; 
Ins.  Co.  V.  Jitoioryy  96  U.  S.  644;  While  v.  AshtoUy  51 
N.  Y.  280;  Farkhurst  v.  Van  Cortlandt,  1  Johns.  Ch. 
283 ;  Imham  v.  Childy  1  Bro.  92 ;  Pohalski  v.  Muttial  L.  Ins. 
Co.,  36  N.  T.  Supr.  Ct,  234;  affirmed,  66  id.  640;  Har- 
per v.  Albany  3iutual  Ins.  Co.y  17  N.  Y.  194 ;  lamott  v. 
'Hudson  River  Fire  Ins.  Co.y  id.  199,  note;  Howell  v. 
Knickerbocker  L.  Ins.  Co..  23  id.  516 ;  Mayor y  etc.y  v.  Bt*ooklyn 
Fire  Ins.  Co.y  41  Barb.  231 ;  Renner  v.  Bank  of  Columhiay  9 
"Wheat.  587 ;  Hunt  v.  Rousmanier,  8  id.  211 ;  Bk.  of  U.  S. 
V.  Dun?i^  6  Peters,  61 ;  Renard  v.  Sampson,  12  N.  Y.  561; 
Hoare  v.  Oraham,  8  Camp.  56 ;  Brown  v.  WUeyy  20  How. 
442 ;  Specht  v.  Howardy  16  Wall.  564 ;  Brown  v.  Spofford^ 
95  U.  S.  482 ;  Martin  v.  Cole,  104  id.  30.)  The  policy  being 
set  forth  in  full  in  the  complaint,  our  demurrer  admits  only  the 
agreement  as  set  forth  in  the  policy.  So  far  as  the  allegations 
of  the  complaint  purport  to  construe  or  interpret  the  provisions 
of  the  policy,  our  demurrer  does  not  admit  of  such  allegations. 
{Buffalo  Catholic  Institute  v.  Bittery  87  N.  Y.  250 ;  BonneU  v. 
Griswold,  ^S  id.  294 ;  Dillon  v.  Barnardy  21  Wall.  430  ;  V.  S. 
V.  AmeSy  99  U.  S.  35.)  This  is  not  a  case  in  which  parol  evi- 
dence is  required  to  explain  technical  words,  or  to  annex  inci- 
dents. (Greenl.  on  Ev.,  §§  294,  295.)  The  general  allega- 
tion in  the  complaint  that  defendant  did  not  keep  or  perform 
any  of  the  conditions  of  said  policy  amounts  to  nothing.    This 
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general  allegation  is  explained  and  qualified  bj  what  precedes 
and  follows  as  to  the  particular  conditions  claimed  by  plain- 
tiff to  be  contained  in  the  policy,  and  claimed  to  have  been 
violated.  {Clark  v.  Dillon^  97  N.  Y.  370,  373 ;  Speer  v.  Down- 
ing, 36  Barb.  522;  Conger  \.  Hudson  R,  R,  R.  Co.,  12  N.  Y. 
190;  Bunge  v.  Koop,  48  id.  225;  £(Ues  v.  Roaekrans,  23 
How.  Pr.  98 ;  Enapp  v.  Ciiy  of  Brooklyn,  97  N.  Y.  520 ; 
Southwick  V.  First  Nat  Bank,  84  id.  429 ;  Suprs,  v.  Decker, 
30  Wis.  624,  633;  Riley  v.  Riley,  34  id.  376;  Drum  v. 
Sdrto9i,  1  Pinney  [Wis.],  456.)  The  relations  of  a  policy- 
holder to  a  mutual  insurance  company  are  not  those  of  a  cestui 
que  trust  to  a  trustee,  but  those  of  a  contracting  party  to 
another  contracting  party,  and  their  relative  rights  and  liabilities 
are  to  be  determined  by  the  contract.  {Taylor  v.  C.  O.  Z.  Ins. 
Co.,  9  Daly,  489 ;  Hincker  v.  U.  8.  "L.  Ins.  Co.,  16  N.  Y.  [1 
Weekly  Dig.]  44 ;  Verplanck  v.  Mercantile  Ins.  Co.,  1  Edw. 
Ch,  84 ;  People  v.  Security  L.  Ins.  Co.,  73  N.  Y.  114;  Bin- 
ley  V.  Eq.  L.  As.  Soc,  CI  How.  Pr.  346.)  The  statute  of 
frauds  applies  to  this  ca^e  so  far  'as  the  ten-year  dividend 
scheme  is  concerned,  and  hence  no  parol  evidence  would  be 
admissible  to  add  to  or  vary  the  terms  of  the  contract  in  that 
particular.  {Trustees,  etc.,  v.  Bklyn.  F.  Ins.  Co.,  19  N.  Y. 
307;  Skute  v.  Dorr,  5  Wend.  204,  206,  207;  Browne  on 
Stat,  of  Frauds,  §  282 ;  Packet  Co.  v.  Sickles,  5  Wall.  580,  595  ; 
Birch  V.  Earl  of  Liverpool,  9  B.  &  C.  392 ;  Dohson  v.  Espie, 
2  H.  &  N.  81 ;  Doyle  v.  Dixon,  97  Mass.  211 ;  Piters  v. 
Westborough,  19  Pick.  364 ;  HUl  v.  Hooper,  1  Gray,  131 ; 
Boy  dell  v.  Drummond,  11  East,  156,  159  :  Harris  v.  Porter, 
2Harr.  [Del.]  27 ;  Foo{ey.  Emerson,  10  Vt.  338 ;  Lockwood  v. 
Barnes,  3  Hill,  128 ;  Weir  v.  HUl,  2  Lans.  278 ;  Broadwell  v. 
Oetman,  2  Den.  87;  ToUey  v.  Oreene,  2  Sandf.  Ch.  91 ;  Du- 
rand  v.  Curtis,  57  N.  Y.  7 ;  Kellogg  v.  Clark,  28  Hun,  393 ; 
Bemier  v.  Cahot  Mfg.  Co.,  71  Me.  606.)  The  agreement 
which  the  plaintiff  seeks  to  engraft  on  the  policy  was  of  the 
very  essence  of  the  contract,  and  provided  for  the  method  of 
administenng  and  distributing  the  ten-year  dividend  funds. 
It  cannot  m  any  sense  be  considered  as  collateral.    {Eighmie 
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V.  Taylor,  90  N.  Y.  288.)  Prior  written  negotiations  and 
representations  are  merged  in  the  subsequent  written  contract 
as  much  as  oral  negotiations  and  representations  are,  unless  ex- 
pi'et?sly  referred  to  and  made  a  part  of  the  written  contract. 
(2  Pars,  on  Cont.  548  ;  Vandervoort  v.  Smith,  2  Gaines,  1 55, 
161 ;  Munford  v.  McPherson,  1  Johns.  414 ;  Riley  v.  City 
of  Brooklyn,  46  N.  Y.  444,  446.) 

RuGER,  Ch.  J.  The  appellant  asserts  in  the  brief  used  on  the 
argument,  that  the  count  of  the  complaint  demurred  to,  states  a 
cause  of  action  ex  contractu  alone,  and  we  are  also  of  the  same 
opinion. 

It  is  essential  to  the  legal  statement  of  such  a  cause  of  action 
that  it  should  show  an  existing  contract,  and  the  performance  by 
the  plaintiff  of  such  conditions  precedent  as  are  thereby  pro- 
vided, or  a  tender  of  their  performance,  or  some  adequate 
excuse  for  non-performance.  This  may  be  done  by  a  general 
allegation  of  performance,  but  in  some  form  the  fact  nruist  be 
alleged,  and  if  controverted,  proved  on  the  trial.  (Code  of  Civ. 
Pro.  533.) 

The  cause  of  actioiji  stated  in  this  count  is  for  an  alleged  breach 
of  the  conditions  of  a  policy  of  insurance  dated  Nov.  3,  1871, 
and  which  purports  to  have  been  issued  by  the  defendant  to 
the  plaintiff  upon  the  life  of  her  husband,  and  is  stated  to  be 
in  consideration  of  the  sum  of  $377.45  to  them  in  hand  paid, 
and  of  the  annual  premium  of  $377.45  to  be  paid  "  in 
every  year  during  the  continuance  of  this  policy  until  ten  full 
years  premiums  shall  have  been  paid."  It  further  provides 
that  "  If  the  premiums  as  above  stipulated"  shall  not  be  paid, 
"  then  and  in  every  such  case  this  company  shall  not  be  liable 
for  the  payment  of  the  sum  aforesaid,  or  any  part  thereof,  and 
this  policy  shall  cease  and  determine."  "  In  every  case  when 
this  policy  shall  cease  and  determine  or  become  null  and  void, 
all  payments  thereon  shall  be  forfeited  to  this  company,  and  no 
action  or  right  of  action  shall  remain  to  or  be  maintained  against 
the  company  by  the  assured,  or  by  any  other  person  by  virtue 
of  this  policy  or  any  thing  connected  therewith ;"    "  that  this 
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policy  is  issued  on  the  ten-year  dividend  system,"  and  "  that 
the  ten-year  dividend  period  for  this  policy  shall  be  completed  ■ ' 
on  the  8d  day  of  November,  1 881 ;  "  that  no  dividend  shall  be 
allowed  or  paid  npon  this  policy  unless  the  person  whose  life 
is  assured  shall  survive  until  the  completion  of  its  ten-year  div- 
idend period  and  unless  the  policy  shall  then  be  in  force.'-  The 
complaint  alleges  payment  of  the  annual  premium  stipulated  for 
only  to  the  3d  day  of  November,  1879,  and  this  action  was  com- 
menced on  the  28th  day  of  Januarj',  1881,  nearly  a  year  before 
default  could  be  made  in  the  payment  of  dividends  on  the 
insurance,  and  more  than  a  year  after  the  policy  had  ceased  to 
be  an  existing  contract,  unless  some  adequate  reason  is  alleged 
for  the  non-payment  of  premiums  by  the  plaintiff. 

The  contract,  as  pleaded,  provides  for  the  regular  payment 
by  the  assured  of  the  annual  premiums,  and  such  payments  are 
made  the  condition  of  any  claim  thereunder,  and  the  non-pay- 
ment of  such  premiums  causes  the  policy  to  become  null  and 
void  and  forfeits  to  the  company  all  payments  made  thereon. 
These  conditions  were  lawful ;  the  parties  were  competent  to 
enter  into  them,  and  unless  performance  or  its  equivalent  is 
alleged,  the  plaintiff  has  failed  to  state  a  good  cause  of  action, 
and  must  abide  by  the  case  as  shown  by  her  complaint. 

The  statement  in  the  complaint  with  reference  to  the  pay- 
ment of  the  annual  premiums,  is  equivalent  to  an  admission 
that  they  were  not  paid  after  November,  1879,  and  contains 
no  allegation  that  she  was  in  any  way  prevented  by  defendant 
from  performing,  but  it  is  now  argued  that  the  alleged  non- 
performance by  the  defendant  of  certain  obligations  alleged  to 
have  been  assumed  by  it,  may  be  considered  as  equivalent  to  an 
allegation  of  performance  by  her.  We  are  very  clearly  of  the 
opinion  that  this  claim  is  not  substantiated  by  the  terms  of  the 
contract,  or  the  allegations  of  the  complaint.  The  failure  of 
one  party  to  a  contract  to  perform  some  of  its  obligations,  when 
it  consists  of  a  number  of  independent  provisions,  furnishes  no 
excuse  for  non-performance,  to  the  other  party.  It  is  only  when 
the  non-performance,  is  of  a  condition  precedent,  or  where  such 
party  has  wholly  refused  to  perform,  or  has  wholly  disabled 
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himself  from  completing  a  substantial  performance,  that  the 
other  party  is  relieved  from  performance,  or  a  tender  thereof. 
{People  V.  Empire  Mutual  Z.  Ins.  Co.,  92  N.  Y.  305,  109; 
Shato  V.  EepvUic  Z.  Ins.  Co.,  69  id.  286,  293.) 

The  complaint  alleges  the  obligations  of  the  defendant 
charged  as  not  performed  by  it  in  the  following  language : 
"  That  by  the  contract  or  policy  of  insurance  issued  to  her  as 
aforesaid,  a  copy  of  which  is  hereto  annexed,  the  defendant  then 
and  there  bound  itself  to  receive  and  keep  separate  all  the  pre- 
miums paid  upon  policies  of  the  same  class  to  which  her  policy 
belonged  as  aforesaid,  and  to  keep  as  a  separate  fund  all  the 
incomes,  profits  and  accumulations  that  should  accrue  there- 
from, or  upon  policies  of  the  insured  in  such  class,  and  to  add 
thereto  as  forming  part  of  and  in  addition  to  the  fund  so  cre- 
ated for  said  class  to  which  the  plaintiff  belonged,  the  shares  of 
those  members  who  should  die  during  the  ten-year  dividend 
or  Tontine  period,  the  shares  of  those  members  which  should 
become  forfeited  for  any  cause  during  said  term,  and  all  accu- 
mulations and  profits  belonging  thereto,  and  to  declare  annual 
dividends  of  the  income  and  profits  so  derived,  and  to  invest 
and  reinvest  from  year  to  year  the  dividends  so  derived  until 
the  end  of  the  ten-year  dividend  or  Tontine  period,  and  to 
hold  the  same  in  trust,  and  then  to  divide  the  same  to  the  sur- 
vivors of  the  class  to  which  the  plaintiff  belonged."  The  appel- 
lant's contention  is  that  the  defendant's  neglect  to  keep  and 
invest  separately  the  funds  referred  to,  justified  the  plaintiff  in 
her  neglect  to  perform,  and  established  a  cause  of  action  against 
defendant.  The  policy  is  annexed  to,  and  by  the  clause  quoted 
is  made  a  part  of,  the  complaint. 

Assuming  for  the  present  that  the  facts  alleged,  have  been  so 
pleaded,  as  to  entitle  the  plaintiff  to  urge  them  as  an  excuse  for 
her  admitted  non-performance,  we  are  brought  to  an  inquiry 
as  to  their  sufficiency  for  such  purpose.  This  depends  upon 
the  considerations :  1.  Whether  the  complaint  correctly  de- 
scribes the  obligations  assumed  by  the  defendant ;  2.  Whether 
the  obligations,  in  fact,  assumed  by  it  constituted  material  con- 
ditions of  the  contract ;    8.  Whether  there  is  a  sufficient  alle- 
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gation  of  the  non-performance  of  them  by  defendant ;  and  4. 
Whether  their  non-performance  was  tlie  occasion  of  injury  to 
the  plaintiff.  These  questions  mast  be  determined  by  an  exam- 
ination of  the  policy,  and  a  consideration  of  its  provisions. 

In  interposing  the  demurrer,  the  defendant  did  not  thereby 
admit  the  construction  put  upon  the  contract  by  the  pleading 
demurred  to,  or  the  correctness  of  inferences,  drawn  from  the 
facts  admitted,  but  only  the  truth  of  such  facts  as  were  prop- 
erly stated  therein.  {BonneU  v.  OrUwcld^  68  N.  T*  294; 
Buffalo  Cailwlic  Institute  v.  Bitter,  87  id.  250.) 

The  contract  itself  having  been  set  forth,  the  rights  of  the 
parties  must  be  determined  bj^  the  terms  of  that  instrument,  as 
construed  by  the  court.  Reference  thereto  shows  that  the 
material  obligations  assumed  by  the  defendant,  related  to  the 
payment  to  the  assured,  or  in  the  event  of  her  death,  to  certain 
other  persons  described,  the  sum  of  $5,000,  upon  the  death  of 
Abraham  Borgardus ;  and  (2)  in  case  the  said  Bogardus  sur- 
vived for  a  period  of  ten  years  and  the  said  policy  should  con- 
tinue in  force  until  that  time,  the  payment  in  cash  or  in  annuity 
bonds  to  the  said  assured,  or  upon  her  direction,  of  a  propor- 
tional sliare  of  the  aggregate  sum  produced  by  the  accumula- 
tions of  dividends,  accretions  and  interest,  during  the  period 
of  ten  years,  from  a  fund  to  be  created  by  certain  contributions 
furnished  by  a  class  of  policy-holders,  consisting  of  those  who 
effected  insurance  on  the  Tontine  plan  dqring  the  year  1871 ;  (3) 
That  the  surplus  and  profits  derivable  from  certain  described 
'  funds,  shall  be  equitably  apportioned  among  tlie  surviving 
policy-holders  belonging  to  the  class  from  which  such  funds 
were  derived. 

The  obligations  assumed  in  the  policy  are  not  changed  or 
enlarged  by  the  consent  of  the  assured,  given  in  the  application 
for  insurance  to  the  defendant,  to  place  all  dividends  accruing 
on  her  policy  in  a  reserve  fund.  That  provision  merely  waives 
the  right  of  the  assured  to  demand  immediate  payment,  of  Any 
annual  dividend  to  which  she  might  be  entitled.  No  express 
obligations  are  assumed  by  the  defendant  either  in  the  policy 
or  by  the  application  with  reference  to  the  management  or  in- 
SicKELS— Vol.  LVL  43 
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vestment  of  the  funds  in  question,  and  the  Tontine  plan  is 
referred  to  as  a  known  and  understood  system  of  insurance,  pur- 
sued by  all  life  insurance  companies  of  similar  character  to 
determine  in  a  certain  contingency,  the  extent  of  the  company's 
liability  to  a  special  class  of  its  policy-holders.  It  contemplates 
the  union  of  the  interests  of  a  large  number  of  persons,  and  the 
administration  of  a  fund  for  their  mutnal  benefit,  and  from  its 
very  nature  is  incapable  of  being  moulded  and  managed,  to  meet 
the  special  requirements  of  particular  individuals.  Upon  the 
accession  of  any  person  to  this  class,  he  becomes  interested  in 
the  contributions  of  every  other  member,  and  neither  of  them 
can  afterward  withdraw  his  contribution,  without  injury  to  the 
rights  of  all  others  interested  in  the  fund.  It  is  the  very 
nature  of  a  corporate  company  carrying  on  the  business  of  insur- 
ance, that  it  should  be  subjected,  at  indefinite  periods  to  the 
payment  of  large  expenses,  and  the  incurrence  of  lar^  liabilities 
and  risks,  and  its  only  resource,  for  the  satisfaction  of  such 
obligations  consists  in  the  fund  created  by  the  premiums  paid 
to  it  by  its  policy-holders.  This  fund  is  necessarily  subjecteki 
to  drafts  upon  it  for  uncertain  amounts  at  uncertain  intervals, 
and  to  require  changes  of  its  investments,  and  is  incapable  either 
in  its  entirety,  or  any  ppeeific  part  thereof,  of  being  kept  invested 
and  managed  separately  from  all  other  funds. 

We,  therefore,  think  that  the  use  of  these  moneys  in  con- 
nection with  its  other  funds,  and  their  investment  and  manage- 
ment according  to  the  mode,  which,  in  the  judgment  of  the 
defendant,  was  best  adapted  to  promote  the  interests  of  all  of 
its  policy-holders,  was  entirely  legitimate  and  in  accordance 
with  the  true  meaning  of  the  contract.  The  Tontine  plan 
undoubtedly  contemplated  such  action,  on  the  part  of  the 
insurers,  as  would  enable  them,  at  the  expiration  of  the  ten- 
year  dividend  period,  to  determine  the  aggregate  of  such  divi- 
dends, accretions  and  interest,  and  to  divide  the  same  among 
the  survivors  of  the  class  to  which  they  belonged,  according  to 
their  respective  rights  therein ;  but  it  seems  to  us,  that  it  does 
not  involve  the  necessity  of  keeping  separate  from  its  other 
funds,  either  the  premiums  paid  by  such  class  or  their  profits  or 
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accTiraulations,  or  the  duty  of  separately  handling,  investing  or 
accumulating  such  funds. 

The  complaint  does  not  allege  that  the  defendant  has  failed 
to  keep  such  an  account  of  these  funds  as  will  enable  it  to  deter- 
mine their  amount,  and  the  respective  shares  of  the  partici- 
pators therein ;  but  the  argument  assumes  that  this  is  impossi- 
ble, unless  they  are  separately  kept  and  invested.  We  do  not 
think  this  is  necessarily  true.  The  method  to  be  adopted  by 
the  defendant  in  managing  the  funds  paid  to  it  by  its  several 
policy-holders  was  necessarily,  under  the  insurance  laws  of  the 
State,  confided  to  its  judgment,  discretion  and  skill,  and  the 
plaintifE  has  no  cause  for  complaint  in  reference  thereto,  except 
in  the  event  of  the  survivorship  of  Abraham  Bogardus  for  ten 
years,  and  the  continued  existence  of  her  policy.  Upon  the 
liappening  of  such  event,  and  not  until  then,  she  would  become 
entitled  to  an  accounting  as  to  such  fund. 

No  reason  is  alleged  in  the  complaint  why  the  rights  of  the 
respective  parties  entitled  thereto  are  not  determinable  from 
the  data  kept  by  the  company,  and  we  are  unable  to  perceive 
any  insuperable  obstacle,  to  a  proper  accounting  as  to  such 
moneys,  in  the  fact  of  an  omission  by  the  company  to  keep 
and  invest  them  separately  from  its  other  fund. 

It  does  not  enlarge  the  liability  of  the  defendant  to  the 
plaintifE  to  denominate  the  relations  between  them  as  those  of 
trustee  and  cestui  qite  trusty  because  if  the  defendant  had  any 
trust  duty  to  perform  in  relation  to  such  fund  it  was  expressed 
in  the  policy,  and  was  simply  to  receive,  keep  and  invest  it 
carefully  and  prudently  and  so  as  to  be  able  to  divide  it,  and  its 
accumulations,  among  those  who  should  prove  to  be  entitled 
thereto,  at  the  expiration  of  the  prescribed  period.  We  are, 
therefore,  of  the  opinion  that  the  policy  did  not  require  the 
defendant  to  keep  and  invest  the  funds  referred  to  separately, 
and  that  no  breach  of  its  contract  is  stated  in  the  allegation 
that  it  neglected  to  do  so. 

We  are  also  of  the  opinion  that  even  if  azi  obligation  to  do 
so  could  be  implied  from  the  provisions  of  the  policy,  that  it 


340  BooARPUs  V.  New  Yobk  Life  Iks.  Go.  [Jan., 

Opinion  of  the  Court,  per  Ruoeb,  Ch.  J. 

f umishea  no  excuse  for  the  non-performance  bj  the  plaintiff  of 
her  contract. 

The  provision  of  the  policy  relating  to  an  investment  of  the 
dividends  upon  the  Tontine  plan,  was  simply  an  incident  of  the 
main  object  of  the  contract  of  insurance.  It  was  entirely 
problematical  whether  there  would  be  any  increase  of  the  fund, 
or  dividends,  upon  the  investment,  or  whether  any  claimant 
would  live  to  realize  his  interest  therein,  and  a  failure  in  the 
performance  of  this  part  of  the  contract  was  of  minor  import- 
ance, and  could  not  operate  as  an  excuse  for  non-performance 
by  the  assured  of  her  obligations.  It  is  elementary  that  where 
agreements  go  to  a  part  only  of  the  consideration  on  both 
sidea,  and  a  breach  may  be  paid  for  in  damages,  that  the  prom- 
ises are  independent.     (2  Pars,  on  Cont.  677.) 

There  is  no  allegation  in  the  complaint  of  the  insolvency  of 
the  defendant,  or  its  inability  to  respond  in  damages  for  any 
breach  of  its  contract.  Its  liability  was  purely  a  pecuniary 
obligation  and  capable  of  being  fully  performed  by  the  pay- 
ment of  money,  or  its  equivalent.  The  method  by  which  the 
Tontine  fund  was  created  and  managed,  was  designed  simply  as 
a  means  of  determining  the  amount  to  wliich  the  policy-holder 
would  be  entitled  iu  a  certain  event,  and  there  is  no  difficnlty 
in  ascertaining  such  amount,  in  the  case  of  a  breach  by  the 
defendant  of  the  contract  relating  to  the  mode  of  managing  the 
fund.  For  this  reason  also  we  are  of  the  opinion  that  the 
complaint  does  not  allege  a  sufficient  excuse  for  the  non-per- 
formance by  the  plaintiff,  of  the  precedent  conditions  of  her 
contract. 

In  considering  the  questions  presented,  we  have  not  omitted 
to  observe  the  claim  made  by  the  plaintiff,  that  the  action  can 
be  sustained  upon  the  theory  of  an  agreement  existing  outside 
of  the  policy,  and  contracted  simultaneously  with  it.  This 
claim  is  attempted  to  be  supported  by  importing  into  the  count 
demurred  to,  the  allegations  of  the  first  count  purporting  to 
state  a  cause  of  action  \n  tort.  We  can  hardly  conceive  a 
more  incongruous  or  objectionable  method  of  framing  a 
cause  of  action  than  that  attempted  in  this  case ;  but  inasmuch 
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as  we  are  of  the  opinion  that  even  in  that  way,  no  cause 
of  action  ex  contractu  is  legally  stated  we  refrain  from  criti- 
cising the  method  pursned. 

The  second  count  of  the  com|)laint  states  that  the  plaintifi 
there  '^  repeats  and  reiterates  all  the  allegations  hereinbefore 
contained,  and  makes  them  a  part  of  this  her  second  cause  of 
action.''  The  allegations  material  to  the  question  under  dis- 
cussion contained  in  the  first  count  are  substantially  as  follows : 
That  the  defendant  is  a  domestic  corporation,  organized  under 
the  laws  of  the  State  of  New  York  for  the  purpose  of  insuring 
lives,  and  that  prior  to  the  time  of  issuing  the  policy  in  ques- 
tion, it  had  done  a  large  business  in  the  various  branches  of 
life  insurance,  and  through  its  officers  and  agents  for  the  pur- 
pose of  inducing  the  plaintiff  to  take  a  policy  from  such  com- 
pany on  the  Tontine  or  ten-year  dividend  plan,  represented  that 
they  were  then  doing  business  on  that  plan,  and  that  it  gave 
many  and  great  advantages  over  the  ordinary  mode  of  life 
insurance.  The  count  further  states  that  certain  explana- 
tions as  to  the  practical  operation  of  the  Tontine  plan  were 
made  to  the  plaintiff,  but  the  details  of  such  explanations  are 
not  material  in  this  connection.  It  then  proceeds  to  state  that 
the  defendant  on  the  3d  day  of  November,  1871,  issued  its  .pol- 
icy to  the  plaintiff,  upon  the  life  of  Abraham  Bogardus,  for  an 
insurance  of  $5,000,  on  the  ten-year  dividend  system  of  insur- 
ance, and  in  that  connection  avers  that "  the  defendant  then  and 
there  represented  that  it  had  received  and  kept  separate,  and 
would  receive  and  keep  separate  all  premiums  paid  upon  poli- 
cies of  the  same  class  to  which  the  policy  "  "  of  the  plaintiff 
belonged,"  etc.,  and  the  further  allegation  that  such  representa- 
tions were  false  and  fraudulent  and  were  relied  upon  by  the 
plaintiff  in  accepting  the  policy. 

Assuming  that  these  allegations  are  properly  incorporated  in 
the  second  count,  they  must  be  construed  in  connection  with 
the  allegations  of  that  count ;  and  if  any  inconsistency  between 
the  two  is  found  to  exist,  the  allegations  contained  in  the  second 
count  must,  for  obvious  reasons,  be  adopted  as  containing  the 
statements  intended  to  be  relied  on  by  the  pleader.    It  will  be 
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observed  that  the  second  count  also  contains  allegations  refer- 
ring to  the  representations  made  by  the  defendant,  but  they  are 
there  expressly  referred  to  as  having  been  made  by  the  policy 
itself,  while  in  the  first  count  it  is  inferentially  only  that  they 
are  so  stated. 

It  could  very  justly  be  held  that  the  pleader  did  not  intend 
by  the  reference  in  question,  to  repeat  the  allegations  as  to  rep- 
resentations, or  to  incorporate  in  the  second  count  allegations 
peculiar  to  an  action  of  tort,  and  not  pertinent  and  material  to 
the  cause  of  action,  there  intended  to  be  stated.  While  it  was 
proper  and  necessary  to  the  vaUdity  of  the  second  count  to 
incorporate  therein  the  allegations  referring  to  the  organization 
of  the  company  and  the  execution  and  delivery  of  the  policy  in 
question,  it  was  obviously  unnecessary  and  highly  objectionable 
to  repeat  therein,  the  allegations  intended  to  charge  the  defend- 
ant with  the  commission  of  a  tort. 

It  is  not  now  claimed  by  the  appellant  that  she  is  entitled  to 
recover  under  the  second  count  for  any  other  cause  of  action 
than  one  arising  ex  contractu^  and  in  view  of  these  circumstances 
it  might  well  be  said  that  the  pleader  did  not  intend  to  include 
in  the  second  count  any  of  the  allegations  of  the  first,  importing 
the  commission  of  a  fraud. 

Being  of  the  opinion  that  there  are  other  reasons  why  the 
incorporation  in  the  second  count  of  the  allegations  of  the  first 
does  not  entitle  the  plaintiff  to  maintain  a  cause  of  action  ex 
contractu  J  we  refrain  from  disposing  of  the  case  on  the  grounds 
above  referred  to. 

The  first  objection  to  the  plaintifiTs  contention  is,  that  assum- 
ing there  were  actionable  representations,  made  by  the  defend- 
ant to  the  plaintiff,  they  were  made  at  the  time  of  and  concur- 
rently with  the  issuing  of  the  policy,  and  were  necessarily 
incident  to,  and  dependent  upon,  the  principal  agreement  of 
insurance  thereby  effected,  and  must  stand  or  fall  with  the 
cause  of  action  based  thereon. 

The  condition  precedent  of  the  regular  payment  of  annual 
premiums  by  the  plaintiff  applies  as  well  to  the  incidents  of 
the  contract  as  to  its  express  provisions,  and  furnishes  the  same 
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defense  to  an  action  based  thereon  as  we  have  seen  it  does  to 
the  action  on  the  policy. 

It  must,  of  course,  be  borne  in  mind  that  we  are  now  inquir- 
ing only  whether  the  plaintiif  has  alleged  in  her  complaint  any 
sufficient  excuse  for  omitting  to  pay  the  annual  premiums. 

Secondly,  we  are  also  of  the  opinion  that  the  statement  con- 
tained in  the  first  count  does  not  show  any  actionable  cause 
resting  in  contract  against  the  defendant.  It  simply  alleges 
that  tlie  defendant  made  certain  representations  as  to  its  past 
and  future  conduct,  but  those  representations  were  not  alleged 
to  have  been  a  warranty,  or  to  have  been  made  under  such  cir- 
cumstances and  in  such  form  and  manner,  as  to  constitute  a 
valid  contract.  A  mere  representation  made  during  the  pend- 
ency of  negotiations  for  a  contract  is  not  actionable  ex  con- 
traotu  even  if  untrue.  It  must  be  alleged  to  have  been 
.  material,  and  made  under  such  circumstances  as  to  constitute  a 
contract,  and  show  it  to  have  been  intended  as  a  warranty  of 
the  fact  represented  to  sustain  such  a  cause  of  action.  {Swett 
V.  ColgaU,  20  Johns.  196 ;  Boss  v.  Mather ^  61  N.  Y.  108,  110 ; 
Moore  v.  NobUy  53  Barb.  425.)  A  warranty  may  be  inferred 
from  proof  of  a  representation,  but  the  naked  allegation  of  a 
representation,  is  not  equivalent  to  an  allegation  of  a  warranty 
or  a  contract.  A  Vepresentation  is  simply  evidence  from 
which  a  contract  may  or  may  not  be  inferred,  and  it  is  a  funda- 
mental rule  of  pleading,  under  all  systems,  that  the  facets  con- 
stituting a  cause  of  action  must  be  alleged,  and  not  the  evidence 
of  such  facts. 

We  are  further  of  the  opinion  that  the  representation  in 
question  is  substantially  the  same  as  that  alleged  in  the  second 
count  and  is  not  a  material  representation,  authorizing  the 
plaintiff  to  omit  the  performance  of  the  conditions  assumed  by 
her.  This  question  has  already  been  sufficiently  discussed; 
and  we  conclude  that,  for  the  reason  stated,  the  judgment  must 
be  affirmed  and  judgment  absolute  ordered  for  defendant. 

All  concur. 

Judgment  affirmed. 
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150  280    ^hite'b  Bank  of  Buffalo  et  al.,  Respondents,  v.  Matilda 

Fabthing  et  al.,  Appellants. 

While  jadgment  creditors,  holding  distinct  and  several  Judgments,  may 
unite  in  an  action  to  set  aside  a  conveyance  of  land  by  the  common  debtor, 
made  in  fraud  of  their  rights  as  creditors,  they  are  not  all  necessary 
parties  to  such  an  action,  and  wliere  one  of  them  has  commenced  such  an 
action,  the  Ck>de  of  Civil  Procedure  (§  453)  does  not  require  the  court  to 
compel  the  plidntiffs  to  bring  in  the  other  judgment  creditors. 

An  order,  therefore,  denying  a  motion  of  other  judgment  creditors  to  be  al- 
lowed  to  intervene  in  such  an  action  is  discretionary  and  la  not  review- 
able  here. 

Pe<^le  V.  A,  d  V.  R  12.  Oo.  (77  N.  Y.  232),  Osterhaudt  v.  8up«rvi»or» 
(98  id.  239),.  distinguished. 

//  uevM  that  the  judgments  are  liens  upon  the  land  in  the  order  of 
their  docketing,  and  if  the  plaintiff  in  the  action  to  set  aside  the  convey- 
ance succeeds  in  establishing  the  fraud,  he  is  entitled  to  a  judgment 
setting  aside  the  conveyance  dimply,  or  the  court  may  compel  the  fraudu- 
lent grantee  to  convey  the  lands  to  a  receiver,  to  be  sold  to  satisfy  plain- 
tiff's judgment.  If  it  simply  sets  aside  the  conveyance,  the  land  will  re- 
main charged  with  the  liena  of  the  several  judgments  In  their  order;  if 
it  appoints  a  receiver  and  directs  a  conveyance  to  him,  and  the  plaintiff  in 
the  action  is  a  junior  judgment  creditor,  a  purchaser  under  the  receiver's 
sale  will  take  as  of  the  time  of  the  debtor's  conveyance  to  the  receiver, 
subject,  however,  to  the  liens  of  the  prior  judgments. 

The  result,  therefore,  in  either  case  will  not  affect  the  liens  of  said  judg- 
ments. 

In  such  an  action  plaintiff  also  sought  to  charge  certain  other  lands  with 
the  lien  of  its  judgment,  on  the  ground  that  the  defendant  was  entitled  to 
it  as  devisee  of  Q.,  who  had  caused  it  to  be  conveyed  to  K.  as  security  for 
a  debt  which  had  since  been  paid.  Held^  that  this  did  not  entitle  the 
senior  judgment  creditors  to  intervene,  as  a  judgment  in  accordance  with 
the  relief  demanded  would  not  prejudice  any  right  which  they  might  have 
to  enforce  their  Judgments  against  the  lands, 

(Argued  January  19,  1886  ;  decided  January  26,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  April  23, 1885, 
affirming  an  order  of  the  Special  Term  denying  motions  on 
the  part  of  the  German- American  Bank  of  Buffalo,  the  Mer- 
chants' Bank  of  Buffalo,  the  Third  National  Bank  of  Buffalo, 
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and  others,  that  they  might  be  brought  in  as  parties  defendant 
herein. 

The  action  was  brought  bj  plaintiff  as  judgment  creditor  of 
the  defendant  Matilda  Farthing,  to  set  aside  certain  convey- 
ances of  real  estate  made  by  her,  which  were  alleged  to  be  fraud' 
ulent  as  against  creditors,  and  for  the  sale  of  such  real  estate, 
etc.;  also  to  have  plaintiff's  judgmtot  declared  to  be  a  lien 
on  certain  other  lands. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Addbert  Moot  for  appellants.  Tlie  appellants  each  have  an 
interest  in  the  subject  of  the  action,  and  in  real  property  the 
title  to  which  is  to  be  in  some  manner  affected  by  the  judg- 
ment ;  and  as  they  have  made  application  therefor,  the  court 
mnst  direct  them  to  be  brought  in  by  a  proper  amendment  of 
the  summons  and  complaint.  (Code  of  Civ.  Pro.,  §§  448,  453 ; 
Peoj^  V.  A.  dh  V.  Ji.  Co.,  77  N.  Y.  232  ;  Osterhout  v.  Board 
of  SupervisorSy  etc,,  98  id.  239 ;  Jeffries  v.  Cochrane^  57  Barb. 
651  ;  EdmeaUm  v.  Lyde^  1  Paige,  637  ;  Beck  v.  Burdette,  id. 
805  ;  Coming  v.  White,  2  id.  567 ;  BdUou  v.  Bolaiid,  14  Hun, 
855 ;  Boynton  v.  Rayaon,  Clarke,  584  ;  Fitch  v.  Smith,  10 
Paige,  9  ;  Saffovd  v.  Douglass,  4  Edw.  637 ;  Brown  v.  Nichoh, 
42  N.  Y.  26 ;  Iladdon  v.  Spader,  20  Johns.  564 ;  Lynch  v.  John- 
son, 48  N.  Y.  27;  Erickson  v.  Quinn,  15  Abb.  [N.  S.J  166.) 
It  is  clear  that  Kelly,  upon  plaintiff's  own  showing,  holds  the 
property  seventhly  described,  in  trust  for  creditors  ;  he  is,  there- 
fore, a  trustee  thereof,  the  appellants  are  really  cestuis  que  trust, 
and  standing  in  that  position  they  have  a  right  to  intervene,  for 
they  are  real,  beneficial,  equitable  owners  of  the  property.  (1 
R.  S.  728,  §  52  ;  8  R.  S.  [7th  ed.]  2181,  §  52 ;  Travis  v.  Mey- 
ers, 67  N.  Y.  642 ;  Eerr  v.  Blodgett,  48  id.  62.) 

Truman  C  Whiteior  respondents.  Elizabeth  Farthing  is  not 
a  necessary  party,  because  the  title  to  the  premises  upon  which 
she  holds  the  mortgage  being  still  in  iMatilda  Farthing,  those 
premises  can  be,  and  at  all  times  since  the  appellants  recovered 
their  judgments  could  have  been,  sold  upon  execution,  and  the 
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purchaser  at  such  sale  would  get  a  perfect  title  as  against  her 
mortgage,  if  it  be  in  fact  invalid  or  held  in  trust  for  the  owner 
of  the  fee.  {Chautauqua  Co.  Bk.  v.  Risley^  19  N.  Y.  869.) 
By  prosecuting  this  suit  the  plaintiflEs  are  rewarded  as  vigilant 
creditors,  and  the  commencement  of  the  action  is  regarded  in 
equity  as  an  actual  levy  upon  the  equitable  assets  of  the  debtor. 
All  the  title  the  defendants  have  in  the  property  alleged  to  have 
been  fraudulently  transferred  becomes  subject  to  and  bound  by 
that  lien.  {Jefriea  v.  Cochrane^  57  Barb.  657 ;  Edmeston  v. 
Lyde^  1  Paige,  637 ;  Beck  v.  Bxirdette^  id.  305 ;  Coming  v. 
White^  2  id.  567  ;  BaUou  v.  Boland.  14:  Hun,  355  ;  Boyntoih 
V.  Raw8ony  Clarke,  584 ;  Fiich  v.  Smithy  10  Paige,  9 ;  Saf- 
ford  V.  Douglass,  4  Edw.  637 ;  Brown  v.  Nichols,  42  N.  Y.  26 ; 
Iladden  v.  Spader,  20  Johns.  554.)  When  several  judg- 
ments are  rendered  against  a  debtor,  after  he  has  fraudulently 
conveyed  his  property,  the  judgment  creditor  who  first  sets  aside 
the  title  of  the  fraudulent  grantee  and  subjects  the  property  to 
payment  of  his  judgment  obtains  priority  over  other  judgment 
creditors  though  claiming  under  judgments  prior  to  his  own. 
{Edmeston  v.  Lyde,  1  Paige,  637 ;  Lynch  v.  JoKmon,  48  N. 
Y.  27 ;  Spring  v.  Slwrt,  90  id.  638.)  The  appellants  have  no 
"interest"  in  the  premises  covered  by  the  Kelly  mortgage, 
within  the  meaning  of  section  452  of  the  Code.  They  only 
have  a  general  lien  upon  those  and  all  other  premises  in  the 
same  county,  belonging  to  the  judgment  debtors.  (Pom.  £q. 
Jur.,  §§  1057, 1233,  1234,  and  notes.) 

Andrews,  J.  The  judgments  in  favor  of  the  German-Amer- 
ican Bank,  were  recovered  November  13,  1883,  and  the  defi- 
ciency judgment  in  favor  of  the  banks  otlier  than  the  plaintiff, 
April  8,  1884.  The  judgment  in  favor  of  the  plaintiff's  bank 
was  recovered  February  4,  1884,  and  this  action  was  com- 
menced November  14,  1884.  The  several  judgments  became 
liens  on  lands  fraudulently  conveyed  by  Matilda  Farthing,  the 
judgment  debtor,  in  the  order  of  their  docketing,  and  they  could 
have  been  sold  on  executions  issued  on  the  judgments.  The 
plaintiff   however   elected  to  bring  its  action  to  remove  the 
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alleged  fraudulent  obstruction  created  by  the  conveyances.  If 
it  succeeds  in  establishing  the  fraud  it  will  be  entitled  to  a  judg- 
ment setting  aside  the  conveyances  simply,  in  which  case  it  can 
proceed  to  enforce  its  judgment  by  a  sale  of  the  land  on  execu- 
tion unembarrassed  by  the  cloud  created,  or  the  court  may  pro- 
ceed further  and  compel  the  fraudulent  grantees  to  convey  the 
lands  to  a  receiver  to  be  sold  to  satisfy  the  plaintiff's  judgment. 
The  judgments  in  favor  of  the  other  banks  will  in  no  way  be 
affected  whichever  form  the  judgment  in  this  action  may  take. 
If  it  simply  sets  aside  the  fraudulent  conveyances,  the  land  will 
remain  charged  with  the  liens  of  the  several  judgments  in  the 
order  of  their  docketing,  and  the  proceedings  to  enforce  them 
will  be  regulated  by  the  statute.  If  it  goes  further  and 
appoints  a  receiver  and  directs  a  conveyance  to  him,  a  purchaser 
under  the  receiver's  sale  will  take  title  as  of  the  time  of  the 
debtor's  conveyance  to  the  receiver,  subject  however  to  the 
judgments  in  favor  of  the  banks  other  than  the  plaintiff. 
{Chautauque  CourUy  Bank  v.  Bisley^  19  N.  Y.  369.)  The 
result  of  the  plaintiffs'  action  will  not  therefore  affect  the  lien 
of  the  judgments  in  favor  of  the  other  banks  who  seek  to  inter- 
vene in  this  action.  The  plaintiffs  seek  also  to  charge  the  Swan 
street  lot,  with  the  lien  of  its  judgment,  on  the  ground  that 
George  Farthing  caused  it  to  be  conveyed  to  Kelly  as  security 
for  a  debt  owing  by  him  to  Kelly  which  has  been  since  paid, 
and  that  the  judgment  debtor,  Matilda  Farthing,  as  the  devisee 
of  George  Farthing,  is  entitled  to  the  land.  The  other  banks 
may  commence  similar  actions  to  reach  the  Swan  street  lot,  and 
the  plaintiffs'  action,  followed  by  judgment  in  accordance  with 
the  relief  demanded  will  not  prejudice  any  rights  which  the 
other  banks  may  have  to  enforce  their  judgments  against  it. 
According  to  the  rule  established  in  this  State,  judgment 
creditors  holding  distinct  and  several  judgments  may  unite  in 
an  action  to  set  aside  a  conveyance  by  the  common  debtor,  made 
in  fraud  of  their  rights  as  creditors.  {BrinTcerhoff  v.  Brown^ 
6  Johns.  Ch.  139.)  This  is  a  convenient  rule,  but  it  is  not  a  rule 
of  obligation,  but  one  conferring  authority  merely.  It  has  never 
been  held  that  all  judgment  creditors  so  situated  were  necessary 
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parties  to  such  an  action.  We  think  section  452  of  the  Code 
does  not  require  the  court  on  application  to  compel  a  plaintifiE 
to  bring  in  a  judgment  creditor  not  originally  made  a  partj,  as 
a  party  to  an  action  instituted  by  him  to  set  aside  a  fraudulent 
conveyance,  although  its  power  to  direct  it  to  be  done  cannot 
be  doubted.  The  rights  of  the  creditor  not  made  a  party,  will 
not  be  prejudiced  by  the  judgment  in  the  action.  A  judgment 
creditor  has  no  title  to  the  land  of  the  judgment  debtor,  but  a 
lien  only,  which  may,  by  subsequent  proceedings  become  the 
foundation  of  title,  nor  has  he  any  interest  in  the  subject- 
matter  of  the  action  brought  by  another  judgment  creditor 
within  the  meaning  of  the  section.  He  may  have  an  interest 
which  will  be  subserved  by  having  the  conveyance  set  aside. 
But  he  will  not  be  concluded  by  a  denial  of  that  relief  in  the 
action  of  the  other  creditor,  and  whatever  the  result  of  that 
action  may  be,  his  r'ights  and  remedies  remain  as  before  The 
cases  of  People  v.  Albany  <&  V.  B.  B.  Co,  (77  N.  Y.  232), 
and  OaterJioudt  v.  Supervisors^  etc.  (98  id.  239),  cited  by  the 
appellants  are  not  analogous.  No  eifectual  judgments  could  be 
rendered  in  those  actions,  without  directly  cutting  oflE  or  impair- 
ing rights  of  persons  not  parties,  and  it  was  held  in  accordance 
with  the  settled  rule  in  equity  that  they  should  be  brought  in 
so  that  there  might  be  a  complete  determination  of  the  con- 
troversy. 

We  think  the  order  appealed  from  was  discretionary  and  tliat 
the  appeal  should,  therefore,  be  dismissed. 

All  concur. 

Appeal  dismissed. 
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\  an  actioa  to  recover  a  chattel  ia  based  solely  upon  a  wrongful  deten- 
general  denial  puts  in  issue,  as  well,  plaintiSs'  property  in  the 
chattel  as  the  wrongful  detention,  and  defendant  under  such  a  plea  may 
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show  title  in  a  stranger  altlioagh  be  does  not  connect  himself  with  such 
title. 

Where  an  answer,  after  sufficiently  admitting  or  denying  certain  allega- 
tions of  the  complaint,  denies  each  and  every  allegation  not  thus  admitted 
or  denied,  this  is  a  good  general  denial. 

Olark  V.  Dillon,  (97  N.  Y.  870).  distinguished. 

(Argued  January  19,  18S6  ;  decided  February  3,  1886.) 

Appeal  from  the  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  December  11,  1883,  which  affirmed  a  Judgment 
in  favor  of  plaintiflE,  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Edward  O.  Sprague  for  appellant.  Plaintiff  having  merely 
proved  the  bare  fact  of  defendant's  possession,  defendant 
should  have  been  allowed  to  prove  its  ownership  of  the  cars 
although  not  set  up  in  its  answer.  {Knapp  v.  Roche^  94  N.  J. 
833;  Weaver  v.  Bardea^  49  id.  297;  Stowell  v.  Otis,  71  id. 
88 ;  Beatty  v.  SivartoiUj  32  Barb.  293 ;  Aniatici  v.  Hglmea, 
8  Den.  24i;  Seidenhach  v.  Ridy,  36  Hun,  211.)  Plaintiff  is 
restricted  to  the  theory  which  he  has  chosen,  and  cannot  now 
claim  that  his  recovery  was  for  h  cause  of  action  which  ho  made 
no  effort  to  establish  upon  the  trial.  {Genet  v.  D.  dk  S,  C.  Co,, 
Ct.  of  App.,  18  N.  Y.  Weekly  Dig.  200 ;  McKem  v.  See, 
61  N.  y.  800 ;  Sherman  v.  Parish,  53  id.  388 ;  Tyng  v. 
Warehouse  Co.,  68  id.  318;  Khig  v.  McKeUar,  94  id.  317; 
SUmdl  V.  Otis,  71  id.  88 ;  Greenfield  v.  Mass.  Mut.  Life  Ins. 
Co.,  47  id.  437;  Davis  v.  Iloppoch,  6  Duer,  254 ;  Miller  v. 
Becker,  40  Barb.  234;  Robinson  v.  Frost,  14  id.  636  ;  Shoen- 
rook  V.  Farley,  49  Super.  Ct.  302.)  Defendant's  allegation  that 
the  property  referred  to  in  the  complaint  had  been  in  posses- 
sion of  the  Southern  Railroad  Company  of  Long  Island,  and 
its  assigns  claiming  title  thereto  for  more  than  six  years  prior 
to  the  commencement  of  this  action,  was  a  sufficient  allegation. 
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within  section  1723  of  the  Code  of  Civil  Procedure,  that  a 
third  person  as  against  the  defendant  was  entitled  to  the  chat- 
tels. {Thomas  v.  Desmond,  12  How.  Pr.  321 ;  Whiton  v. 
Snider,  83  N.  T.  3H ;  Rawley  v.  Brown,  71  id.  85  ;  Turner 
V.  Brown,  6  Hun,  331 ;  Hemmingway  v.  Pouc/ier,  98  N.  Y. 
288 ;  Wall  v.  Buf.  Water-  Works  Co,,  18  id.  119  ;  OlcoU  v. 
Carroll,  39  id.  438;  Acer  v.  Hotchkiss,  97  id.  395.)  The 
time  for  the  running  of  the  statute  must  be  computed  from  the 
time  when  the  right  to  make  the  demand  was  complete. 
{Dickinson  v.  Mayor,  etc,,  92  N.  Y.  584 ;  Drake  v.  Wilkin,  30 
Hun,  5370 

'  Augusttbs  N.  Wdler  for  respondent.  Defendant  not  hav- 
ing set  up  the  title  in  its  answer  nor  in  any  manner  informed 
plaintiflE  of  the  claim,  no  error  was  committed  by  the  court 
in  refusing  to  allow  it  to  show  title  to  the  cars  in  another 
corporation.  {Howell  v.  Otis,  71  N.  Y.  36;  69  id.  48; 
38  id.  161  ;  3  Denio,  244  ;  12  Wend.  30  ;  33  Barb. 
229;  31  K  Y.  614;  14  Abb.  147;  46  Barb.  642;  McKyring 
v.  BuU,  16  N.  Y.  297  ;  18  How.  144;  12  Abb.  [N.  S.]  139  ; 
13  How.  273,565;  12  N.  Y.  9;  38  id.  31;  73  id.  496;  17 
Weekly  Dig.  7 ;  84  N.  Y.  420.)  Alleging  that  the  property  had 
been  in  the  possession  of  the  Southern  Railroad  Company  claim- 
ing title  thereto  for  more  than  six  years  prior  to  the  commence- 
ment of  the  action,  does  not  set  up  title  in  that  company,  nor 
is  it  any  notice  that  defendant  relied  on  such  title  as  a  defense. 
{Dewiy  V.  Moyer,  72  N.  Y.  70,  77.)  Plaintiff's  title  was  not 
in  dispute  because  defendant's  answer  did  not  controvert  it. 
(17  Weekly  Dig.  528  ;  5  Law  Bull.  64;  3  Civ.  Pro.  R  237; 
Clark  V.  DULon,  2  McCarty's  Civ.  Pro.  R.  73;  9  Abb.  N.  C.  303  ; 
1  Civ.  Pro.  R.  252;  58  How.  Pr.  251;  MdvUle  Manu- 
facturing Co,  V.  Salter,  Daily  Reg.,  April  27,  1885 ;  Potter 
V.  Frail,  67  How.  145  ;  Clark  v.  DiUon,  97  K.  Y.  870.)  The 
period  of  limitations  must  be  computed  from  the  time  of  the 
accruing  of  the  right  of  action.  (Code,  §  416.)  The  mort- 
gagees whom  plaintiff  represents  could  bring  no  action  to  recover 
the  propertv,  nor  for  its  conversion,  until  the  default  in  the  pay- 
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mcnt  of  the  mortgage  gave  them  the  right  of  possession.  {Goe- 
let  V.  Asseler,  22  N.  Y,  225 ;  Hull  v.  CarrUey,  1  Kem.  501 ;  S. 
C.y  17  N.  Y.  202 ;  Carpenter  v.  Town,  Lalor's  Supp.  to  Hill 
&  Denio ;  Gordon  v.  Rarper,  7  Johns.  8  ;  ^Bradley  v.  Cop- 
ley, Mann.,  Gr.  &  Scott,  685  ;  Fen  v.  BUUesm,  8  Eng.  Law 
&  Eq.  485  ;   5  Ducr,  434 ;  28  N.  Y.  586.) 

Earl,  J.  This  action  was  brought  to  recover  the  possession 
of  two  railroad  cars.  The  plaintiff  in  his  complaint  alleged 
that  he  was  the  receiver  of  the  Southern  Hempstead  Branch 
Eailroad  Company,  and  that  he  as  such  became  entijtled  to  the 
two  cars ;  that  some  time  between  the  1st  of  July,  1875,  and 
the  Ist  of  July,  1878,  the  defendant  took  from  the  possession 
of  his  railroad  company  the  two  cars,  then  the  property  of  that 
company ;  that  the  cars  were  in  the  possession  of  the  defend- 
ant and  had  been  for  several  years,  but  that  the  defendant 
refused  to  deliver  the  same  to  the  plaintiff,  although  before 
this  action  was  commenced  he  made  a  demand  in  writing  upon 
it  so  to  do,  and  that  it  unjustly  detained  them  from  him.  There 
is  no  allegation  in  the  complaint  that  the  defendant  wrong- 
fully took  possession  of  the  cars  or  wrongfully  became  possessed 
of  them.  The  only  wrong  alleged  is  the  refusal  of  the  defend- 
ant to  deliver  the  cars  to  the  plaintiff  upon  his  demand  and  the 
detention  of  them  from  him  after  that.  The  defendant  in  its 
answer  alleged  that  it  had  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  allegations  contained 
in  the  complaint  of  the  appointment  of  the  plaintiff  as  receiver ; 
admitted  that  the  plaintiff  had  made  a  demand  in  writing  of 
it  to  deliver  the  cars,  and  that  it  had  not  deliverd  them ;  denied 
on  information  and  belief  each  and  every  allegation  of  the  com- 
plaint not  before  admitted  or  controverted  ;  alleged  on  infor- 
mation and  belief  that  the  cause  of  action  set  forth  in  the  com- 
plaint did  not  accrue  within  six  years  before  the  commence- 
ment of  the  action,  and  that  the  property  referred  to  in  the  com- 
plaint had  been  in  the  possession  of  the  Southern  Railroad 
Ck)mpany  of  Long  Island,  and  its  assigns,  claiming  title  thereto 
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for  more  than  six  years  prior  to  the  commeDcement  of  this 
action. 

Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show 
that  the  Southern  Hempstead  Branch  Railroad  Company  owned 
the  cars  and  that  the  title  to  them  came  to  him  as  receiver  of 
thatr  company ;  and  he  proved  the  value  of  the  cars  and  then 
rested.  The  defendant  offered  to  show  a  sale  of  the  two  cars 
to  the  Southern  Railroad  Company  of  Long  Island  by  the  per- 
sons who  owned  them  before  they  were  claimed  to  have  been 
sold  to  the  plaintiff's  railroad  company.  The  plaintiff  objected 
to  the  evidence  and  the  objection  was  sustained,  the  court  rul- 
ing that  the  question  of  title  in  a  third  party  was  not  raised  by 
the  pleadings,  and  the  defendant  excepted  to  the  ruling.  Later 
in  the  progress  of  the  trial,  the  defendant  offered  to  prove  title 
in  the  Southern  Railroad  Company,  of  Long  Island,  and  its  suc- 
cessor, the  Brooklyn  and  Montauk  Railroad  Company,  and  that 
it  was  the  lessee  of  the  latter  company  and  as  such  in  possession 
of  all  its  property.  Tlie  evidence  was  objected  to  by  the 
plaintiff,  and  the  objection  sustained  on  the  ground  that 
the  title  had  not  been  set  up  in  the  answer,  and  the  defendant 
excepted  to  the  ruling.  In  these  rulings  excluding  evidence  of 
title  to  the  cars  out  of  the  plaintiff,  we  think  the  court  erred. 

The  action  to  recover  a  chattel,  as  regulated  by  the  Code  of 
Civil  Procedure,  is  substantially  a  substitute  for  the  action  of 
replevin  as  it  had  previously  existed.  At  common  law  and  under 
the  Revised  Statutes  there  were  two  actions  of  replevin,  one  in 
the  cepit  and  one  in  the  detinet.  In  replevin  in  the  cepU  the 
general  issue  was  tendered  by  the  plea  of  non  oepity  and  that  put 
in  issue  only  the  taking  at  the  place  stated  in  the  declaration. 
That  rule  of  the  common  law  was  copied  into  the  Revised  Stat- 
utes. (2  R.  S.  528,  §  39.)  Under  that  plea  the  defendant 
could  not  show  title  in  himself  or  in  a  stranger.  As  it  was 
necessary  in  such  an  action  for  the  plaintiff  only  to  show  that 
he  was  in  possession  of  the  property  and  that  the  defendant 
wrongfully  took  it  from  his  possession,  the  plea  put  in  issue  all 
plaintiff  was,  in  the  first  instance,  bound  to  prove.  Without  more, 
property  in  a  third  person  could  be  no  defense  to  such  an 
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action.  Therefore,  in  order  to  defend  snch  an  action,  the 
defendant  was  bound  to  prove  either  property  in  himself,  or 
property  in  a  third  person  with  which  he  was  in  some  way  con- 
nected and  tinder  which  he  could  justify,  and  the  facts  he  was 
bound  specially  to  allege. 

Bat  in  an  action  of  replevin  in  the  detinety  the  general  issue 
was  tendered  by  the  plea  of  nan  detinet^  and  that  plea  at 
common  law  put  in  issue,  as  well  the  plaintifiPs  property  in  the 
goods  as  the  detention  thereof  by  the  defendant.  And  it  was 
provided  in  the  Eevised  Statutes  (2  R.  S.  629,  §  40),  that 
^^  when  the  action  is  founded  on  the  wrongful  detention  of  the 
goods,  and  the  original  taking  is  not  complained  of,  the  plea  of 
the  general  issue  shall  be,  that  the  defendant  does  not  detain 
the  goods  and  chattels  specified  in  the  declaration,  or  any  part 
thereof,  in  manner  and  form  as  therein  alleged ;  and  such  plea 
shall  put  in  issue,  not  only  the  detention  of  such  goods  and 
chattels,  but  also  the  property  of  the  plaintiff  therein."  It  was 
also  provided  by  the  Revised  Statutes  (2  R.  S.  528,  §  36),  that 
the  action  of  replevin  might  be  founded  upon  both  the  wrong- 
ful taking  and  the  detention  of  the  property,  in  which  case  it 
was  necessary  that  the  declaration  should  allege  the  wrongful 
taking  and  also  allege  that  the  defendant  continued  to  detain 
such  property. 

It  cannot  be  doubted  that  this  complaint  contained  all  the 
allegations  requisite  to  show  a  wrongful  detention  of  the  cars. 
By  a  liberal  construction  it  might  be  held  to  be  framed  in  a 
double  aspect,  both  for  the  wrongful  taking  and  the  wrongful 
detention.  Upon  the  trial  there  was  no  proof  offered  or  given  to 
show  the  wrongful  taking  of  the  cars,  but  the  plaintiff  simply 
gave  proof  to  show  the  wrongful  detention.  Therefore,  we 
think  the  action  should  have  been  treated  as  if  it  had  been 
brought  for  a  wrongful  detention  of  the  cars.  It  was  neces- 
sary, therefore,  for  the  plaintiff  to  show  his  title  to  the  cars  ; 
and  what  it  was  necessary  for  him  to  show  to  maintain  his 
action  the  defendant  had  the  right  to  controvert  by  proof, 
under  its  general  denial.  Its  general  denial  put  in  issue,  not 
only  the  wrongful  detention,  but  plaintiff's  title,  and  upon  that 
SiCKBLs  —  Vol.  LVL  46 
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issue  it  bad  the  right  to  show,  not  only  title  in  itself,  but  title 
out  of  the  plaintiff  and  in  a  stranger.  The  plaintiff,  seeking  to 
take  proi^erty  out  of  the  possession  of  the  defendant,  was  bound 
to  show  title  in  himself,  and  the  defendant  could  defend  itself 
by  showing  that  he  did  not  have  title,  and  thus  did  not  have 
the  right  to  take  from  it  the  possession  which  it  had  acquired. 
{Caldwell  V.  Bruggermam,^  4  Minn.  270;  Jones  v.  liahiUy^lQ 
id.  320  ;  Kennedy  v.  Shaw^  38  Ind.  474 ;  Sparks  v.  Heritage^ 
45  id.  ^Q.)  In  Kennedy  v.  Shaw^  decided  under  a  system  of 
pleading  similar  to  our  own,  it  is  said :  "  Where  the  general 
denial  is  pleaded  to  a  complaint  in  an  action  to  recover  the 
possession  of  personal  property,  the  plaintiff  must  show  his 
right  to  the  possession  of  the  property  as  against  anybody  else. 
He  must  recover  upon  the  strength  and  validity  of  his  own 
title  and  right  to  the  possession  of  the  property,  and  if  the 
defendant  can  show  the  property,  and  right  to  the  possession 
of  the  property  to  be  in  himself  or  in  a  third  person,  he  may  do 
so  under  the  general  denial  and  thus  defeat  the  action.'*  This 
broad  and  general  statement  of  the  rule,  however,  would  not 
enable  one  who  had  taken  property  from  the  actual  possession 
of  another  to  justify  the  taking  by  the  allegation  and  proof  of 
title  in  a  third  person  with  which  he  did  not  connect  himself. 

There  is  nothing  in  the  case  of  StoweU  v.  Otis  (71  N.  Y.  36) 
in  conflict  with  these  viowa ;  but  regarding  this  as  an  action  for 
the  wrongful  detention  of  the  cars,  that  case  is  an  authority  for 
the  views  we  have  expressed. 

Under  our  system  of  practice,  and  under  every  rational,  logi- 
cal system  of  pleading,  the  defendant  must,  under  a  general 
denial,  be  permitted  to  controvert  by  evidence  everything  which 
the  plaintiff  is  bound  in  the  first  instance  to  prove  to  make  out 
his  cause  of  action.  {Robinson  v.  Frosty  14  Barb.  636 ;  McKy- 
ring  v.  Bull,  16  N.  Y.  297 ;  Wheeler  v.  Billings,  38  id.  263 ; 
Weaver  v.  Barden,  49  id.  286.) 

The  denial  in  this  answer  of  '*  each  and  every  allegation  of 
the  complaint  not  hereinabove  admitted  or  controverted,"  is 
a  good  general  denial.  What  had  been  before  admitted  and  con- 
troverted was  clearly  specified,  and  hence  there  was  no  doubt  or 
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oonf  ufiion  as  to  the  application  of  this  general  denial ;  and  this 
answer  is  not,  therefore,  condemned  by  the-  decision  in  Clark 
V.  BiUon  (97  N.  Y.  370). 

The  appellant  also  makes  a  point  as  to  the  statute  of  limi- 
tations. Upon  the  new  trial  it  should  be  permitted  to  prove 
aU  the  facts  bearing  upon  that  defense,  and  then  the  applica- 
tion of  the  law  to  the  facts  will  probably  not  be  difficult.  We 
do  not  deem  it  our  duty  to  say  more  about  it  now. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur,  except  Danpokth,  J.,  not  voting. 

Judgment  reversed. 


GsoBGE  S.  Cahtll,  Iles]X>ndenty  v.  George  J.  Smith,  Appel- 
lant. 

Plaintiff  purchased  of  defendant  certain  personal  property  covered  by  a 
chattel  mortgage  ;  the  latter  gave  a  bill  of  sale  by  which  he  covenanted 
"  to  warrant  and  defend  the  sale/*  and  a  writing  by  which  he  certi&ed 
that  the  chattel  mortgage  would  thereafter  be  paid  by  him ;  not  having 
been  paid  it  was  foreclosed  and  the  property  was  purchased  by  N.  for 
$700,  the  amount  due  on  the  mortgage.  N.  claimed  the  property,  and 
plaintiff  paid  him  (1,000  therefor.  In  an  action  to  recover  damages  for 
the  breach  of  defendant's  agreements  plaintiff  recovered  the  amount  due 
on  the  mortgage.  Held  no  error ;  that  no  actual  eviction  was  necessary 
to  sustain  the  action ;  that  as  he  could  not  withhold  the  property  from 
the  purchaser  without  becoming  a  wrong-doer,  his  submission,  although 
peaceable,  was  not  voluntary. 

(Argued  January  21,  1886  ;  decided  February  2,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  11,  1883,  which  affirmed  a  judgment  in  favor 
of  the  plaintiff,  entered  on  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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N.  C  Moak  for  appellant.  Upon  a  warrant  in  a  bill  of  sale  of 
personal  property  there  most  be  an  actual  eviction  before  the 
vendor  can  be  held.  {Bordwell  v.  OoUie^  1  Lans.  141,  144, 
146 ;  45  N.  Y.  494,  495 ;  Oreenvault  v.  Davis,  4  Hill,  643 ; 
St.  John  V.  Palmer,  5  id.  599,  602,  603 ;  Atkins  v.  Eoaley,  3 
T.  &  C.  322,  324.)  Eviction  is  an  actual  expulsion.  [Jackson 
V.  Cole,  4  Cow.  4S5  ;  FeUowa  v.  Lyon,  6  N.  Y.  Weekly  Dig. 
424  ;  Case  v.  JlaU,  24  Wend.  102.) 

Jf.  F,  McOoldrick  for  respondent.  Maguire's  hostile  asser- 
tion of  his  paramount  title  was  an  eviction  and  a  breach  of 
defendant's  covenant.  {Bordwdl  v.  Collie,  45  N.  Y.  495.)  A 
purchase  of  paramount  title  hostilely  ajsserted  is  a  breach  of 
the  covenant  of  warranty.  (Rawle  on  Covenants  for  Title, 
278  ;  Hunt  v.  Amidon,  4  Hill,  345  ;  Bragdman  v.  Dane,  69 
N.  Y.  69.) 

Danfobth,  J.  On  the  6th  of  January,  1882,  a  mortgage  was 
executed  to  one  McElroy,  upon  certain  store  fixtures.  After- 
ward the  defendant  sold  them  to  the  plaintiff  at  the  price  of 
$l,g00,  giving  a  written  bill  of  sale,  dated  June  23,  1882,  with 
a  covenant  "  to  warrant  and  defend  the  sale  "  thereof  "against 
all  and  any  person  or  persons,"  and  a  writing  dated  June  24, 
1882,  acknowledging  payment  of  "the  sum  of  $1,800,  the  con- 
sideration named  in  the  bill  of  sale,"  and  also  certifying  that 
the  chattel  mortgage  above  referred  to  "  will  hereafter  be  satis- 
fied by  me."     These  papers  were  signed  by  the  defendant. 

In  December,  1883,  the  debt  being  unpaid,  the  mortgage  was 
foreclosed  by  its  then  owner,  and  the  mortgaged  property  sold 
to  one  Norton  for  $700,  the  amount  due  on  the  mortgage.  He 
claimed  the  property,  and  to  retiiiu  it  the  plaintiff  paid  him 
$1,000.  It  appeared  that  Norton  did  not  in  fact  remove  the 
fixtures,  and  that  the  plaintiff's  business,  in  which  they  were 
used,  was  not  intemipted. 

Tliis  action  was  for  damages  by  reason  of  the  breach  of  defend- 
ant's agreement.  The  facts  were  not  disputed,  and  the  trial 
judge  held  the  plaintiff  entitled  to  recover,  but  only  $700,  the 
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amount  due  on  the  mortgage,  and  for  that  sum  directed  a  verdict 
in  his  favor.  Upon  the  trial  the  defendant  claimed  among 
other  things  that  no  actual  eviction  had  been  proven,  and  its 
necessity  presents  the  only  pomt  made  in  support  of  this  ap- 
peal. 

We  think  it  is  without  merit.  The  title  to  which  the  plain- 
tiff jnelded  was  paramount  to  that  acquired  by  him  from  the 
defendant,  and  he  was  not  required  by  violence  to  resist  the 
lawful  demand  of  the  owner.  He  could  not  withhold  the 
property  without  becoming  a  wrong-doer,  and  his  submis- 
sion, therefore,  although  peaceable,  was  not  voluntary. 
Under  such  circumstances,  the  right  of  a  purchaser  to  redress 
for  breach  of  a  warranty  of  title  is  well  settled.  {Bord- 
weU  V.  CoUie,  45  N.  T.  494;  McGiffin  v.  Baird,  62  id. 
329.)  In  the  present  case,  however,  the  plaintiff  was  not  only 
deprived  of  his  title  by  the  enforcement  of  a  valid  prior  mort- 
gage, and  sale  under  it,  but  regained  a  right  to  its  possession  only 
by  paying  money  upon  an  obligation  which  the  defendant  had 
expressly  agreed  to  satisfy,  but  did  not.  There  was  a  breach 
of  both  agreements,  and  the  plaintiff  was  justly  entitled  to  re- 
cover. 

The  judgment  should  be  afBrmed. 

All  concur. 

Judgment  alflnned. 


Charles  Stewart  et  al..  Appellants,  v.  William  D.  Marvel, 

Respondent. 

Defendant  ooatracted  to  sell  plaintiff  ten  car-loads  of  iron—'*  (G)  Blooms  " — 
to  be  delivered  "as  fast  aa  they  maj  be  prodaced,  small  enough  to 
meet  the  usual  requirements  of  measure."  Five  car-loads  were  delivered. 
In  an  action  to  recover  damages  for  non-delivery  of  the  residue,  held, 
the  contract  required  not  simply  that  the  blooms  should  be  delivered  as 
fast  aa  they  were  actually  produced,  bat  that  they  should  be  produced  in 
the  ordinary  operations  of  defendant's  forge,  with  reasonable  diligence 
and  by  reasonable  and  proper  efforts,  and  defendant  was  not  authorized 
to  stop  the  production  from  motives  of  economy  or  convenience. 
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Evidence  was  offered  on  the  part  of  plaintiffs  and  received  under  objection, 
that  defendant  stated,  at  the  time  the  contract  was  made,  that  he  could 
produce  a  car-load  of  blooms  for  delivery  every  ten  days.    Sdd  no  error. 

(Argued  December  10,  1885;  decided  February  0, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  at  the  September 
term,  1883,  which  reversed  a  judgment  in  favor  of  plaintiffs, 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract.  The  contract  and  the  material  facts  are 
set  forth  in  the  opinion. 

WaUer  D.  Edmonds  ior  appellants.  Where  an  indefinite 
time  is  set  for  performance  of  the  contract  performance  must  be 
had  within  a  reasonable  time,  to  be  determined  by  reference  to 
defendant's  capacity  and  ability  to  produce,  without  interfering 
with  the  usual  and  regular  course  of  business  or  production. 
(jVew  Haven  Co.  v.  Quintard,  6  Abb.  Pr.  [N.  S.]  128  ;  Cocker 
V.  Franklin  Go.^  3  Sumn.  530 ;  Tufte  v.  McClure,  40  Iowa, 
317;  Atwood  v.  Cobh^  16  Pick.  237.)  In  the  construction 
of  a  written  instrument,  so  worded  that  it  is  ambiguous,  oral 
evidence  to  explain  the  meaning  attributed  to  the  words  by  the 
parties  is  not  only  competent  bat  indispensable.  {Almgren  v. 
Dulith^  5  K  T.  28  ;  Ely  v.  Adams,  19  Johns.  317 ;  French  v. 
Carhart,  1  Comst.  102 ;  Tochman  v.  Brown,  33  N.  T.  Super. 
Ct.  [J.  &  S.]  409  ;  Grey  v.  Harper,  1  Story,  588  ;  MacDanald 
V.  LongboUom,  1  El.  &  El.  981, 985, 987 ;  Tharingtm  v.  Smith,  8 
Wall.  1 ;  Stoops  v.  Smith,  100  Mass.  63 ;  Bradley  Steam  Packet 
Co,,  13  Pet.  94 ;  Duncan  v.  Topham-,  8  id.  225 ;  Anderson  v.  i?., 
F.  cfe  0.  IL IL  Co.,  56  N.  Y.  341 ;  Proctor  v.  Hartigan,  2  N.  E. 
Rep'r,  99 ;  Herring  v.  Boston  Iron  Co.,  1  Gray,  134.)  Every 
breach  of  contract  implies  damages,  and  the  measure  of  damages 
in  such  cases  as  this  at  bar  is  the  diflEerence  between  the  contract 
and  the  market-prices  of  the  undelivered  article,  or,  in  the  absence 
of  the  latter  in  the  market,  the  market-prices  of  the  nearest  sub- 
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stitute  that  can  be  found.  {Booth  v.  Boiling  MM  Co,^  60  N.  Y 
492 ;  Sedg.  on  Meas.  of  Dam.  657,  note ;  Dana  v.  Fiedler^  12  N. 
Y.  70 ;  Hinde  v.  Liddle^  L.  R.,  10  Q.  B.  265.)  PlaintiflEs'  letters 
of  March  ninth  and  twelfth,  to  the  company  did,  in  effect,  extend 
time  of  delivery  until  March  28, 1880.  But  they  did  so  condition- 
ally only ;  there  is  nothing  in  the  evidence  to  show  that  either 
defendant  or  his  agent,  the  company,  ever  acted  in  any  way  on 
this  proffered  extension.  The  letters,  therefore,  were  of  non- 
effect.  {Bacon  v.  CbJJ,  45  111.  77  ;  Collins  v.  Baumgardner^ 
52  Penn.  St.  461 ;  Frus  v.  Rider,  24  K  Y.  367 ;  Bish.  on 
Cont.,  §  647 ;  Proctor  v.  Hartigan,  2  N.  K  99  ;  Almgren  v. 
Dvlith,  1  Seld.  28 ;  1  Ell.  &  Ell.  981-987 ;  Stoop  v.  Smith, 
100  Mass.  63  ;  Jlerrvng  v.  Boston  Iron  Co.,  1  Gray,  134.)  In 
construing  the  clause  **  say  as  fast  as  they  may  be  produced" 
the  rule  contra  prof erentum  applies.  {Ripley  v.  Larmouth,  56 
Barb.  25 ;  Marvin  v.  Stone,  2  Cow.  806  ;  Hoffman  v.  jEtna 
Ins.  Co.,  32  N.  Y.  405  ;  WhiU  v.  Hoyt,  73  id.  511.)  There 
has  been  a  complete  breach  of  the  contract.  {New  Ramen  Co. 
V.  Quintard,  6  Abb.  Pr.  [N.  S.]  128 ;  Cock&r  v.  Franklin  Co., 
3  Sumn.  530 ;  Tufts  v.  McClure,  40  Iowa,  317 ;  Atwood  v. 
CM,  16  Pick.  237 ;  WaddM  v.  PeddicTc,  13  Ired.  [K  C]  424.) 
The  express  words  of  the  contract  import  an  unqualified  promise 
to  deliver,  and  no  scarcity  of  charcoal  will  excuse  performance, 
when  the  reason  defendant  could  not  procure  it  was  because 
they  were  unwilling  to  pay  for  it.  {Bingham  v.  Harmony,  12 
N.  Y.  99 ;  Hydraulic  Engineering  Co.  v.  McHaffie,  4  Q.  B. 
Div.  670 ;  29  Moak's  Eng.  Rep.  102 ;  Nelson  v.  Odiome,  45  N. 
Y.  493 ;  Tompkins  v.  Dudley,  25  id.  272 ;  Booth  v.  Spuyten 
Dutjvil  Rolling  Mill  Co.,  60  id.  491.)  The  measure  of  plain- 
tiff's damage  in  this  case  is  the  difierence  between  the  contract 
price  of  iron,  $55  per  ton,  and  the  market-price  of  the  same 
delivered  at  Easton,  at  the  time  when  the  contract  iron  should 
have  been  delivered,  or  the  same  market-price  of  the  nearest 
substitute  for  the  contract  iron  which  could  be  found  by  plain- 
tiffs, it  being  shown  that  there  was  no  other  iron  like  that 
called  for  by  the  contract  to  be  had.  {Booth  v.  Rolling  Mill 
Co.,  60  N.  Y.  492;  Sedg.  on  Meas.  of  Dam,  557;  Da/na  v. 
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Fiedler,  12  N.  Y.  240 ;  Champagne  Case,  3  Wall.  149 ;  1  Greenl. 
Ev.,  §  120 ;  Abbott's  Trial  Ev.  309, 310,  312 ;  Einde  v.  Liddle, 
L.  K,  10  Q.  B.  265.) 

David  McClure  for  respondent.  It  was  one  of  the  inci- 
dents of  business  that  interraptions  in  manufacture  might 
occur,  and  if  the  interruption  was  not  caused  by  the  acts  of  the 
defendant  or  his  successor  to  evade  the  contract,  there  is  no 
breach.  {Del.,  Lack,  cfe  West.  li.  B.  Co.  v.  Browne,  58  N. 
Y.  573.)  The  testimony  as  to  the  conversation  before  or  at  the 
time  of  signing  the  contract,  as  to  the  delivery  of  a  car-load 
every  ten  days  or  week,  and  upon  which  the  referee  based  his 
finding  and  judgment,  should  not  have  been  adnutted.  {Johmr 
son  V.  Oppenheim,  55  N.  Y.  293 ;  Eighmie  v.  Taylor,  98  id. 
288.)  The  party  who  suflEers  from  a  breach  of  contract  must 
so  act  as  to  make  his  damages  as  small  as  he  reasonably  can. 
{Hamilton  v.  McPherson,  28  N.  Y.  72.) 

Per  Curiam.  On  the  14th  day  of  November,  1879,  the 
defendant  made  a  contract  with  the  plaintiffs  for  the  sale  to 
them  of  iron,  of  which  the  following  is  a  copy : 

"New  York,  14^A  November,  1879. 
"  Stewart  &  Co.,  Easton,  Penn.  : 

"  Sold  you  to-day  ten  car-loads  of  (C)  blooms,  at  $55  per  ton, 
2,240  pounds,  delivered  on  cars  at  Easton,  Penn.,  say  as  fast  as 
they  may  be  produced  small  enough  to  meet  the  usual  require- 
ments of  measure,  payable  in  thirty  days  from  date  of  bills. 

''  WILLIAM  D.  MARVEL." 

Across  the  face  was  written :  "Accepted.  Stewart  &  Co." 
At  the  date  of  the  contract  the  defendant  was  engaged  in  the 
production  of  the  iron  which  he  contracted  to  sell,  but  shortly 
thereafter  his  foige  was  sold  to  the  Split  Rock  Forge  and  Min- 
ing Company,  which  assumed  the  performance  of  the  contract 
on  his  part.  Five  car-loads  of  the  iron  were  subsequently  de- 
livered to  the  plaintiffs,  and  this  action  was  brought  by  them  to 
recover  damages  for  the  non-delivery  of  the  balance ;  and  the 
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real  controversy  between  the  parties  is  as  to  the  proper  con- 
stniction  of  the  contract. 

The  defendant  contends  that  he  was  not  obliged  to  deUver 
the  blooms  faster  tlian  they  were  actually  produced  in  the  opera- 
tion of  his  forge,  and  that  as  he  delivered  all  he  actually  pro- 
duced, he  was  not  in  default.  The  contract  should  receive  a 
reasonable  construction  so  that,  if  its  langtiage  will  permit,  botli 
parties  would  be  bound  to  perform  in  the  manner  which  must 
have  been  contemplated  by  them  when  the  contract  was  made. 
It  could  not  have  been  intended  that  the  plaintiffs  should  be 
bound  to  take  the  blooms  whenever  tendered  by  the  defendant 
and  yet  he  be  at  liberty  to  delay  the  delivery  to  suit  his  own 
convenience  or  interest  indefinitely.  It  was  plainly  meant  by 
the  language,  "  as  fast  as  they  may  be  produced  small  enough," 
that  the  blooms  should  be  produced  in  the  ordinary  operations 
of  the  forge  with  reasonable  diligence,  and  by  reasonable  and 
proper  efforts.  The  defendant  had  no  right  to  omit  to  produce 
them  from  mere  motives  of  economy  or  convenience,  as  he  waa 
under  obligations  to  produce  them. 

The  referee  found  that  defendant's  forge  had  the  capacity 
to  produce  a  car-load  of  blooms  every  ten  days  without  inter- 
fering in  any  way  with  the  regular  running  of  the  forge  or 
its  other  contracts  or  business ;  that  ho  delivered  the  last  of  the 
five  car-loads  on  the  28th  of  January,  1880,  and  thereafter 
delivered  no  more  down  to  the  coiiamcncement  of  this  action, 
in  May,  1880,  and  he  found  that  the  usual  operations  and 
production  of  the  forgo  were  suspended  and  delayed  during 
the  months  of  February,  March  and  April  on  the  grounds  of 
convenience  or  econoinj  because  of  the  high  price  of  coal ;  and 
that  after  the  twenty-eighth  of  February  the  defendant  failed, 
neglected  and  refused  to  deliver  to  the  plaintiff  any  more  of 
the  blooms.  The  evidence  justified  these  findings,  and  they 
justify  the  conclusion  of  law  that  the  defendant  was  respon- 
sible to  the  plaintifis  for  the  damages  awarded. 

Evidence  was  given  by  the  plaintiffs,  against  the  objection  of 
the  defendant,  that  the  defendant  stated,  at  the  tune  the  contract 
was  made,  that  he  could  produce  a  car-load  of  blooms  for  deliv- 
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ery  to  tlie  plaintiffs  every  tea  days.  We  think  this  evidence 
and  other  like  evidence  was  competent  for  the  purpose  of  show- 
ing the  capacity  of  the  defendant's  forge,  and  how  fast,  by  reason- 
able diligence  and  efforts,  he  could  make  delivery  under  liis  con- 
tract. We  have  carefully  scrutinized  other  exceptions  to  rulings 
upon  evidence  to  which  our  attention  has  been  called,  and  do 
not  think  any  of  them  require  a  reversal  of  the  judgment  en- 
tered upon  the  report  of  the  referee.  The  opinion  of  the  referee 
found  in  the  case  is  quite  satisfactory,  and  we  also  refer  to  that 
for  a  fuller  statement  of  the  reasons  upon  which  we  base  our 
decision. 

We  are,  therefore,  of  opinion  that  the  order  of  the  General 
Term  should  bo  reversed,  and  the  judgment  entered  upon  the 
report  of  the  referee  affirmed,  with  costs. 

All  concur,  except  E.vrl,  Da.nfoeth  and  Finou,  JJ.,  dissent- 
ing. 

Order  reversed,  and  judgment  affirmed. 
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Matthew   C.   Uhkig,  Respondent,  v.  Thk  Williamsburgh 
City  Fire  Insurance  Company,  Appellant. 

Under  an  arbitration  clause  in  a  poliev  of  fire  insurance,  it  is  the  duty  of 
the  parties  to  the  contract  to  act  in  good  faith  to  accomplish  the  appraise, 
ment  in  the  way  provided ;  and  if  either  acts  in  bad  faith  so  as  to  defeat 
the  real  object  of  the  claase,  the  other  is  absolved  from  compliance  there- 
with; and  BO,  when  one  arbitration  fails  from  default  of  one  of  the  parties, 
the  other  is  not  bound  to  enter  into  a  new  arbitration  agreement. 

Defendant  issued  a  policjr  upon  household  furniture  which  contained  a 
clause  providing  that  in  case  of  failure  of  the  parties  to  agree  as  to  the 
amount  of  a  loss  each  should  appoint  one  arbitrator,  who  should  select 
an  umpire  to  act  with  them  in  case  of  disagreement.  A  loss  having  oc-' 
curred  and  the  parties  disagreeing,  each  selected  an  arbitrator  in  pur- 
suance of  the  policy,  who  failed  to  agree.  Plaintiff*s  testimony  tended 
to  show  that  he  asked  the  arbitrator  selected  by  defendant  to  agree  with 
his  in  appointing  an  umpire,  and  asked  defendant  to  select  a  new  arbi- 
trator ;  but  they  did  not  accede  to  his  requests.  Defendant's  evidence 
tended  to  show  that  subsequently  it  made  an  offer  to  appoint  a  new 
arbitrator,  and  that  the  one  selected  by  it  offered  to  unite  in  selecting  an 
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umpire,  which  offer  plaintiff  ref  ased.  Before  these  offers  were  made  the 
fragments  of  the  broken  and  damaged  articles  insured  had  been  removed 
under  order  of  the  citj  authorities,  so  that  an  appraisal  had,  to  a  large  ex- 
tent, become  impracticable.  There  was  also  some  evidence  tending  to  show 
that  defendant  was  not  acting  in  good  faith  to  procure  a  speedj  appraisal, 
but  was  using  the  clause  in  the  policy  to  force  a  compromise.  HM,  that  it 
was  a  question  for  the  jarjr  to  determine  whether  there  was  anj  breach 
of  the  policy  on  the  part  of  plaintiff;  and  that  a  refusal  to  submit  the 
question  to  the  jury  was  error. 

(Argued  January  20,  1886 ;  decided  February  9, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  11, 
1883,  which  reversed  a  judgment  in  favor  of  defendant,  en- 
tered upon  an  order  dismissing  plaintiffs  complaint  on  trial. 
(Reported  below,  31  Hun,  98.) 

This  action  was  upon  a  policy  of  fire  insurance,  the  partic- 
ulars of  which  as  well  as  the  material  facts  are  set  forth  in  the 
opinion. 

Albert  O.  McDonald  for  appellant.  The  condition  to  arbi- 
trate the  question  of  the  amount  of  the  loss  and  damage  con- 
tained in  this  policy  was  a  valid  one,  and  the  parties,  might  by 
express  stipulation,  make  it  a  condition  precedent  like  any  other 
condition  of  the  policy.  (Wood  on  Fire  Ins.  751 ;  Davenport 
V.  Long  Island  Ins.  Oo.^  10  Daly,  536 ;  Scott  v.  Avery^  5  H. 
of  L.  Cas.  811;  8  Exch.  487;  Braunstein  v.  Accidental 
Death  Ins.  Co.,  1  B.  &  S.  782 ;  Thedwen  v.  Holman,  1  Ilurlst. 
ife  Colt.  72 ;  President^  etc.y  Delaware  <&  Hudson  Canal  Co. 
V.  Penn.  Coal  Co.,  50  JJ.  Y.  250,  266.) 

Patrick  Keady  for  respondent.  Under  all  the  circumstances 
it  was  clearly  a  question  of  f aot  for  the  jury  to  decide  whether 
or  not  plaintiff  had  complied  with  the  conditions  of  the  policy, 
not  a  question  of  law  for  the  court.  {Reliberg  v.  Mayor, 
etc,,  91  N.  Y.  137 ;  O'Brien  v.  Pho&nix,  76  id.  459  ;  Short  v. 
Home  Ins.  Co.,  90  id.  16 ;  Smith  v.  Mechanics  <&  Traders^ 
Ins.  Co.,  32  id.  399;  Wyncoop  v.  Niagara  Ins.  Co.^  91 
id.  478.)     The  agreement  to  arbitrate  was  collateral  to  the  con- 
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tract,  and  not  a  condition  precedent  which  could  bo  pleaded  in 
bar  of  the  action,  and  did  not  prevent  plaintiff  from  bringing 
suit  under  the  policy.  {GHiha  v.  Continental  Ins.  Co.^  13  Hun, 
611 ;  Roper  v.  Limden,  5  Jur.  [N.  S.]  491 ;  1  EI.  &  El.  825; 
Cooh  V.  N.  T.  C.  It.  E.  Co.,  3  Keyes,  476  ;  Dunham  v.  Troy 

Union  li.  li.  Co.,  id.  543  ;  CoU  v.  Sixth  Ave.  R.  R.  Co.^ 
49  N.  Y.  671.)  Plaintiff  complied  with  the  arbitration  clause 
of  the  policy.     (  Wyn/x)op  v.  Niagara  Ins.  Co.,  91  N.  Y.  478 ; 

WaUace  v.  Qer.  Am.  Ins.  Co.,  4  McCraiys  C.  Ct.  123.)  The 
award  was  not  a  condition  precedent.  {Mark  v.  Nat  JFlre 
Ins.  Co.,  24  Hun,  565 ;  91  N.  Y.  663  ;  Leach  v.  Neptune  Fire 
Ins.  Co.,  58  N.  H.  21 ;  Alb.  Law  Jour.  97 ;  aflSrmed,  Lea^ch 
V.  Rep.  Fire  Ins.  Co.y  58  N.  H.  245 ;  PresH  D.  &  H.  Canal 
Co.  V.  Pmn.  Coal  Co.,  50  N.  Y.  250.)  Defendant  did  not 
comply  with  the  arbitration  condition  of  the  policy.  ( Wyn- 
coop  V.  Niagara  Ins.  Co.y  91  K.  Y.  478.) 

Earl,  J.  The  plaintiff  held  a  policy  of  insurance  issued  by 
the  defendant  upon  certain  personal  property,  and  the  property 
was  destroyed  by  fire  in  July,  1882.  The  policy  contained 
this  clause :  '^  The  amount  of  sound  value  and  of  damage  to 
the  property  may  be  determine<i  by  mutual  agreement  between 
the  company  and  the  assured ;  or  failing  to  agree,  the  same 
shall  then,  at  the  written  request  of  either  party,  be  ascertained 
by  an  appraisal  of  each  article  of  personal  property,  or  by  an 
estimate  in  detail  of  a  building,  by  competent  and  impartial 
appraisers,  one  to  be  selected  by  each  party,  and  the  two  so 
chosen  shall  first  select  an  umpire  to  act  with  them  in  case  of 
their  disagreement ;  and  if  the  said  appraisers  fail  to  agree  they 
shall  refer  the  differences  to  such  umpire ;  and  the  award  of 
any  two  in  writing,  under  oath,  shall  be  binding  and  conclu- 
sive as  to  the  amount  of  such  loss  or  damage,  but  shall  not  de- 
cide as  to  the  validity  of  the  contract  or  any  other  question  ex- 
cept the  amount  of  such  loss  or  damage."  Among  other  things 
in  its  answer,  the  defendant  alleged  that  the  plaintiff  and  de- 
fendant failed  to  agree  upon  the  damage  occasioned  by  the  fire, 
and  that  on  or  about  the  11th  day  of  August,  1882,  it  served 
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upon  plaintiff  a  written  request  that  the  amount  of  damages 
sustained  by  him  from  the  fire  should  be  ascertained  and  deter- 
mined by  appraisers  to  be  selected  as  required  by  the  policy, 
and  offered  to  select  and  appoint  an  appraiser  for  that  purpose, 
on  its  behalf,  and  that  he  wholly  refused  to  submit  to  such  ap- 
praisal or  appoint  an  appraiser  for  that  purpose,  and  refused 
to  comply  with  the  terms  and  conditions  of  the  policy  in  that 
respect.  Upon  the  trial  it  appeared  that  the  fire  occurred  on 
Sunday,  the  thirtieth  of  July ;  that  on  the  next  day  the  plaintiff 
notified  the  defendant  of  the  fire  and  of  the  loss ;  that  on  the 
second  day  of  August  it  requested  an  arbitration  under  the 
policy,  and  he  assented ;  that  thereupon  he  selected  one  De  Aii- 
dreau,  and  the  defendant  one  Magnus  as  arbitrators,  and  an 
agreement  in  writing  was  executed  by  the  parties  submitting 
the  appraisal  of  the  damages  to  the  arbitrators  thus  selected, 
and  ihsit  the  arbitrators  failed  to  agree.  The  defendant  gave 
evidence  tending  to  show  that  it  subsequently  made  plaintiff 
an  offer  to  appoint  a  new  arbitrator  in  the  place  of  Magnus,  and 
also  that  Magnus  offered  to  unite  with  De  Andreau  in  selecting 
an  umpire,  but  that  the  plaintiff  and  De  Andreau  refused.  The 
plaintiff,  as  a  witness  in  his  own  behalf,  gave  evidence  tending 
to  show  that,  after  the  arbitrators  failed  to  agree,  he  requested 
the  defendant  to  appoint  another  arbitrator,  and  that  he  asked 
Magnus  to  agree  with  Dq  Andreau  in  appointing  an  umpire, 
and  they  did  not  accede  to  his  requests. 

Under  the  arbitration  clause,  it  was  the  duty  of  each  party  to 
act  in  good  faith  to  accomplish  the  appraisement  in  the  way 
provided  in  the  policy,  and  if  either  party  acted  in  bad  faith  so 
as  to  defeat  the  real  object  of  the  clause,  it  absolved  the  other 
party  from  compliance  therewith ;  and  if  either  party  refused 
to  go  on  with  the  arbitration,  or  to  complete  it,  or  to  procure 
the  appointment  of  an  umpire  so  that  there  could  be  an  agree- 
ment upon  an  appraisal,  the  other  party  was  absolved.  A  claim- 
ant under  such  a  policy  cannot  be  tied  up  forever  without  his 
fault  and  against  his  will  by  an  ineffectual  arbitration.  The 
evidence  tended  to  show  that  the  defendant  failed  and  refused 
to  go  on  with  that  arbitration.     In  the  meantime,  partly  under 
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the  orders  of  the  city  authorities,  the  offensive  debris  and  broken 
and  injured  articles  about  the  plaintiff's  premises  had  to  a  great 
extent  been  removed,  so  that  an  appraisal  had  become  to  a  large 
extent  impra<3tical.  There  was  some  evidence  tending  to  show, 
and  from  which  a  jury  might  have  inferred,  that  the  defendant 
was  not  acting  in  good  faith  to  procure  a  speedy  appraisal,  and 
was  interposing  this  clause  in  the  policy  for  the  purpose  of  forc- 
ing a  compromise  from  the  plaintiff.  Upon  all  the  evidence,  it 
was  a  question  of  fact  for  the  jury  to  determine  whether  there 
was  any  breach  of  this  clause  in  the  policy  on  the  part  of  the 
plaintiff,  and  the  cajse  should  thus  have  been  submitted  to  them. 

After  its  refusal  or  neglect  to  go  on  with  the  first  arbitration 
which  had  been  agreed  upon,  on  the  tenth  of  August  thereafter, 
the  defendant  served  upon  the  plaintiff  another  written  request 
to  arbitrate,  and  offered  to  select  a  person  to  appraise  the  dam- 
ages on  its  part.  To  this  offer  plaintiff  refused  to  accede,  and 
there  was  evidence,  in  the  conduct  of  the  defendant  in  reference 
to  the  arbitration  first  agreed  upon  and  in  the  removal  of  the 
property  damaged,  tending  to  show  that  the  refusal  was  justifi- 
able. The  defendant  in  its  answer  did  not  set  up  as  a  bar  to 
the  action  the  pending  arbitration  or  any  conduct  of  the  plain- 
tiff in  reference  thereto,  but  simply  alleged  that  the  plaintiff 
upon  request  refused  to  enter  into  an  arbitration  as  provided  in 
the  policy.  This  allegation  was  untrue.  The  plaintiff  had  en- 
tered into  an  arbitration  and  was  not  bound  to  enter  into  a  new 
one  while  that  was  pending,  and  if  that  one  failed  from  the 
fault  of  the  defendant,  he  had  discharged  his  whole  duty  under 
the  arbitration  clause  and  was  not  bound  to  enter  into  a  new 
arbitration  agreement.  The  plaintiff  having  once  consented  to 
arbitrate,  if  the  arbitration  failed  and  came  to  an  end,  from  the 
fault  of  the  defendant,  the  arbitration  clause  could  not  stand  in 
the  way  of  this  action. 

The  order  should  be  affirmed,  and  judgment  absolute  entered 
against  the  defendant,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Statement  of  case. 


William  Pease,  Respondent,  v.  The  Delaware,  Lackawanna 
AND  Westekn  Railroad  Company,  Appellant. 

Where  a  passenger  on  a  railroad,  by  an  iUegal  refusal  to  pay  fare,  renders 
it  the  duty  of  the  conductor  in  enforcing  the  reasonable  rales  and  regu- 
lations of  the  company  to  eject  him  from  the  cars,  and  the  refusal  and 
resistance  of  the  passenger  continues  until  after  force  has  been  required 
and  applied  to  remove  him,  he  cannot,  by  offering  to  pay  fare,  make  the 
continuance  of  the  process  of  expulsion  unlawful;  and,  although  he  is 
ejected,  after  an  offer  to  pay  fare,  at  a  place  where  the  train  ordinarily 
stops  and  receives  passengers,  this  does  not  render  the  railroad  company 
liable. 

A  carrier  of  passengers  is  not  required  unconditionally  to  accept  all  persons 
who  offer  themselves  for  transportation  and  tender  fare ;  he  may  lawfully 
decline  to  receive  or  carry  those  who  refuse  to  conform  to  his  reasonable 
rules,  after  knowledge  of  the  same,  or  may  after  such  refusal  lawfully 
eject  those  who  have  been  received. 

Plaintiff  boarded  a  train  on  defendant's  road  ;  when  the  conductor  in  col- 
lecting fares  reached  him  he  presented  an  invalid  ticket,  which  the  con- 
ductor refused  to  accept,  and  demanded  fare.  This  plaintiff  refused  to  pay. 
The  conductor  informed  him  that  he  would  be  obliged  to  put  him  off  un- 
less  he  paid.  He  replied  that  he  would  sue  the  company  if  he  was  put  off. 
This  occurred  as  the  train  reached  a  place  where  the  track  was  crossed 
by  another  railroad  at  grade,  and  where,  in  compliance  with  the  statute, 
trains  on  defendant's  road  stopped  for  a  moment,  and  where  passengers 
were  in  the  habit  of  getting  on  and  off.  The  conductor  called  for  assist- 
ance, a  brakeman  and  baggageman  came  and  began  the  removal.  Plain- 
tiff resisted  and  continued  the  struggle  without  cessation  until  he  was 
landed  on  the  track.  When  he  reached  the  car  door  and  again  while 
on  the  platform  he  stated  he  would  pay  the  fare.  The  court  charged 
that  if  the  train  had  stopped  at  a  station  and  before  it  started  again 
plaintiff  offered  to  pay  his  fare,  any  subsequent  effort  to  remove  him 
was  unlawful  and  rendered  defendant  liable  for  damages.     Held,  error. 

0*Bnen  v.  N,  T.  C.  <fc  K  i2.  R  R.  Co.  (80  N.  T.  286),  distinguished. 

Pecue  V.  D.,  L.  d:W.  B.  R.  Co,  (11  Daly,  350). 

(Argued  January  21,  1886  ;  decided  February  9,  1886.) 

Appeal  from  judgment  of  the  General  Terni  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  January  21,  1884:,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict.  (Re- 
ported below,  11  Daly,  350.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
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unlawful  and  forcible  eviction  by  defendant's  employes  of  plain- 
tiff from  a  train  on  defendant's  road. 

The  material  facts  are  stated  in  the  opinion. 

Jlamiltath  Oddl  for  appellant.  Plaintiff  being  a  non-resi- 
dent, and  defendant  a  foreign  corporation,  and  the  cause  of 
action  an  alleged  assault  and  battery  on  plaintiff,  committed  in 
New  Jersey,  the  Court  of  Common  Pleas  had  no  jurisdiction. 
{EarrioU  v.  N,  J,  li.  B.  <&  T,  Co.,  2  Hilt.  232 ;  49  N.  T.  308 ; 
Code  of  Civ.  Pro.,  §  1780  ;  10  Daly,  459 ;  DtuHej/  v.  Mayhsm, 
3  N.  T.  12;  Beach  v.  Nixon,  9  id.  35  ;  liisleyY.  Phenvo  Bk., 
83  id.  337 ;  MoGormick  v.  Penn.  E.  R.  Co.,  49  id.  308.)  The 
relation  of  passenger  and  carrier  is  founded  on  contract,  and  a 
refusal  by  the  former  to  pay  lawful  fare  releases  tho  latter  from 
all  obligation  and  renders  the  passenger  a  trespasser  and  liable 
to  ejection  by  necessary  force.  {JeffersonvUle  Co.  v.  Rogers, 
28  Ind.  1;  hqfauer  v.  J).  i&  N.  W.  Co.,  52  Iowa,  342; 
O'Brien  v.  B.SW.  Co.,  15  Gray,  24;  People  v.  JiUaon,  3 
Park.  Cr.  234;  Stone  v.  C  c&  N.  W.  Co.,  47  Iowa,  82;  Hib- 
hard  v.  N.  Y.  i&  E.  Co.,  15  N.  T.  457 ;  LouisviUe,  etc.,  Co.  v. 
Ilarria,  9  La.  180 ;  SUiU  v.  CarnpheU,  32  N.  J.  L.  309  ;  NeU 
8on  V.  Z.  /.  Co.,  7  nun,  140 ;  Hall  v.  M.  <&  C.  Co.,  9  A.  & 
E.  II.  R.  Cas.  348 ;  T.  <&  P.  Co.  v.  Ca^^et/,  52  Texas,  112 ; 
Sioa7i  v.  31.  cfe  Z.  Co.,  132  Mass.  110.) 

Thomas  21.  North  for  respondent.  Plaintiff  having  ten- 
dered his  fare  before  his  ejection  was  accomplished,  it  should 
have  been  accepted,  and  defendant  is  liable  for  not  accepting  it. 
{O'Brien  v.  N.  T.  C.  dh  H.  R.  R.  R.  Co.,  80  N.  Y.  236 ;  auy 
V.  N.  T.  <&  0.  W.  R.  Co.,  30  Uun,  399 ;  Nelson  v.  Z.  I.  R.  R. 
Co.,  7  id.  140 ;  Lynch  v.  Met.  El.  Ry.  Co.,  90  N.  Y.  77.)  A  com- 
mon carrier  is  liable  to  a  passenger  for  an  assault  and  battery 
by  its  servant,  however  malicious  and  unauthorized.  {Stewart 
V.  B'klyn,  etc.,  R.  R.  Co.,  90  N.  T.  588  ;  Jackson  v.  Second 
Ave.  R.  R.  Co.,  47  id.  274.) 

RuGER,  Ch.  J.  The  court  charged  the  jury  as  matter  of  law, 
that  if  the  train  bearing  the  plaintiff  had  stopped  at  a  station, 
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and  before  it  started  again  he  offered  to  pay  his  fare,  that  any 
subsequent  act  of  the  defendant  committed  in  the  effort  to  expel 
him  was  unlawful,  and  rendered  it  liable  for  damages  occurring 
therefrom.     To  this  charge  there  was  an  exception. 

We  think  this  direction  was  erroneous.  The  facts  taken  in 
their  most  favorable  aspect  for  him,  showed  that  the  plaintiff 
boarded  the  defendant's  train  at  Hoboken,  intending  to 
ride  to  Montclair.  When  the  conductor  reached  him  in  the 
process  of  collecting  fare,  the  plaintiff  exhibited  a  ticket  pur- 
porting to  be  good  for  a  passage  on  defendant's  cars  from 
Montclair  to  Hoboken.  This  the  conductor  refused  to  accept, 
and  requested  the  plaintiff  to  pay  his  fare.  He  refused  and 
demanded  a  passage  on  the  ticket.  The  conductor  told  him  he 
should  be  obliged  to  put  him  off  unless  he  paid  his  fare.  The 
plaintiff  then  replied,  "  I  will  sue  the  company  if  you  put  me 
off."  An  issue  was  thus  deliberately  and  intelligently  made 
between  the  parties.  The  conductor  called  for  assistance,  and  a 
brakeman  and  baggageman  appeared  and  began  the  removal. 
The  plaintiff  resisted  with  force  the  effort  to  remove  him,  and 
continued  the  struggle  without  cessation  from  his  seat  until  he 
was  finally  landed  on  the  track  outside  the  car. 

At  the  time  the  plaintiff  reached  the  car  door,  and  while  he 
was  near  it  on  the  platform,  he  stated  to  those  engaged  in  eject- 
ing liim  that  he  did  not  want  to  be  put  off,  and  would  pay  his 
fare;  but  notwithstanding  this  offer  the  expulsion  continued 
and  plaintiff  was  ejected. 

It  is  not  disputed  but  that  the  ticket  tendered,  was  insuffi- 
cient to  entitle  the  plaintiff  to  a  ride  from  Hoboken  to  Mont- 
clair, nor  but  that  the  conductor  was  justified  in  ejecting  him 
from  the  cars  for  non-payment  of  fare ;  but  it  is  claimed  that 
the  moment  the  plaintiff  declared  his  willingness  to  pay  fare, 
the  right  of  the  defendant  to  continue  the  expulsion  eo  inatanier 
ceased,  and  the  right  of  the  plaintiff  as  a  proposed  contractor 
with  the  corporation  commenced. 

This  claim  is  founded  upon  the  assumption  that  an  individual 
who  is  in  the  process  of  being  lawfully  and  necessarily  ejected 
by  force, from  the  cars  in  pursuance  of  statutory  authority,  stands 
SiCKELS  —  Vol.  LVI.  47 
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in  the  same  relation  to  the  carrier  as  an  unobjectionable  person 
tendering  fare,  and  asking  passage  on  its  trains  from  a  regular 
station. 

It  was  held  in  O'Brien  v,  N.  Y.  U.  cfe  H.  R.  R.  R.  Co.  (80  N. 
Y.  236),  that  if  the  stoppage  of  a  train  is  rendered  necessary  to 
expel  a  passenger  therefrom,  for  a  fractious  refusal  to  pay  fare, 
that  he  does  not  by  offering  to  pay  it  before  expulsion,  become 
entitled  to  continue  the  trip.  This  authority  is  quite  conclu- 
sive upon  the  question,  that  a  mere  offer  to  pay  fare  under  all 
circumstances  does  not  establish  new  relations  between  the 
passenger  and  carrier,  and  entitle  the  passenger  to  continue  his 
passage.  Hibhard  v.  N.  T.  <&  E.  R,  R.  Co.  (15  N.  T.  465, 460) 
is  to  the  same  effect.  There  the  passenger  had  bougtht  a  ticket 
which  entitled  him  to  transportation  from  Hornellsville  to  Scio. 
After  having  once  shown  his  ticket  to  the  conductor,  he  refused 
to  show  it  again,  upon  a  second  request,  at  a  point  between  the 
commencement  and  terminus  of  his  journey.  After  the  train 
had  been  stopped  for  the  purpose  of  expelling  him  therefrom 
for  such  refusal  he  exhibited  his  ticket,  but  the  defendant  put 
him  off  the  train  notwithstanding.  It  was  held  that  this  ex- 
pulsion was  justifiable  because  of  the  refusal  of  the  passenger 
to  comply  with  the  reasonable  requirements  of  the  carrier. 

Although  it  must  be  assumed  upon  the  evidence  in  this  case 
that  the  transaction  in  question  occurred  at  a  stopping  place, 
where  passengers  had  the  right  to  get  on  and  off  the  cars,  yet 
it  should  be  borne  in  mind  that  it  was  not  a  regular  station, 
and  the  ordinary  time  of  stoppage  at  that  place  was  momentary 
and  was  required  by  law  as  a  measure  of  precaution  in  cases 
wherever  railroads  crossed  each  other  at  grade.  Such  a  trans- 
action as  that  in  question,  would  necessarily  cause  a  detention 
of  a  train  for  a  longer  or  shorter  period,  according  to  the  cir- 
cumstances, and  the  proof  in  this  case  shows  the  detention  to 
have  been  three  minutes. 

When  a  passenger  by  an  illegal  refusal  to  pay  fare  has  ren- 
dered it  the  duty  of  a  conductor,  in  enforcing  the  reasonable 
rules  and  regulations  of  the  company,  to  eject  him  from  the 
cars,  and  the  refusal  and  resistance  of  the  passenger  continues 
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until  after  force  has  been  required  and  applied,  to  enforce  such 
rule,  we  think  he  cannot  mate  the  continuance  of  the  process 
of  expulsion  unlawful,  by  an  offer  to  pay  fare  during  its  pro- 


Having  invited  aij  appeal  to  force,  the  passenger  cannot  at 
his  option,  reserve  the  privilege  of  shielding  himself  from  its 
application,  by  invoking  the  protection  of  a  contract,  the  im- 
plied conditions  of  which  he  has  violated.  The  trial  of  his 
right,  in  a  manner  which  he  has  deliberately  selected,  cannot 
be  arrested  by  him  when  its  course  is  not  proceeding  to  his 
satisfaction,  so  as  to  make  its  continuance  by  the  other  party 
unlawful. 

The  contention  of  the  respondent  proceeds  upon  the  assump- 
tion that  any  person  by  tendering  fare,  has  established  a  right 
to  passage  upon  the  trains  of  a  carrier  of  passengers.  This,  we 
think,  is  not  correct.  Such  a  carrier  is  not  required  uncon- 
ditionally to  accept  all  persons  who  offer  themselves  for  trans- 
portation, and  tender  fare.  It  has  been  held  that  they  may 
lawfully  decline  to  receive  or  carry  those  who  refuse,  after 
knowledge  of  the  same,  to  conform  to  the  reasonable  rules  of 
the  company,  or  to  pay  their  fare,  or  purchase  tickets  before 
entering  the  cars,  and  that  it  may  lawfully  eject  from  the  train 
persons  committing  these  offenses.  (2  Rorer  on  Railroads, 
958  et  seq) 

In  such  a  case  as  this,  we  think  a  passenger  who  resists  the 
lawful  requirement  of  the  company,  to  the  extent  of  provoking 
a  breach  of  the  peace,  and  the  exhibition  of  violence  in  the 
presence  of  other  passengers  cannot,  as  matter  of  law,  demand 
a  passage  upon  the  train  where  such  an  exhibition  has  been 
made. 

A  railroad  company  has  the  right,  and  it  is  its  duty  to  en- 
force order  in  its  cars,  and  to  eject  therefrom  those  who  by 
indecent  or  obscene  language,  or  by  violent  and  boisterous  be- 
havior, cause  danger,  discomfort  or  annoyance  to  other  passen- 
gers ;  and  in  the  exercise  of  this  right,  the  officers  of  the  com- 
pany must  determine  as  to  the  propriety  of  their  action,  being 
responsible   for  the  reasonable  exercise  of  their  discretion. 
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(1  Eedf.  on  Kail  ways,  91, 92, 105  ;  People  v.  JiUaon,  3  Park.  Or. 
234;  People  v.  Caryly  id.  326;  Roreron  Kailroa<is,  958,  959.) 

It  would  be  quite  absurd  to  saj,  that  one  whose  unlawful 
conduct  had  provoked  a  breach  of  the  peace,  should  be  able  to 
throw  upon  his  adversaries  the  blame  of  the  aflfray,  by  simply 
withdrawing  his  challenge,  and  declaring  his  chaoge  of  mind. 
He  has  provoked  an  unlawful  affray  and  his  rights  are  to  be 
determined  by  the  rules  which  apply  to  persons  thus  engaged. 
The  act  of  expulsion  is  made  legal  by  liis  unlawful  refusal  to 
pay  fare,  and  any  necessary  force  required  to  completely  execute 
it,  would  be  justifiable. 

It  is,  under  the  circumstances  of  this  case,  immaterial  that 
this  affray  occurred  at  a  station,  as  that  fact  is  important  only 
in  considering  the  rights  of  parties  with  reference  to  new  rela- 
tions, or  as  bearing  on  the  right  of  the  carrier  to  determine  the 
time  and  mode  of  expulsion.  The  case  of  O'Brien  holds  that 
when  an  oral  controversy  as  to  the  payment  of  fares  arises 
at  or  before  arrival  at  a  regular  station,  and  wliile  at  such  station, 
and  before  force  lias  been  applied  to  effect  the  expulsion,  the 
passenger  offers  unqualifiedly  to  pay  his  fare,  and  tenders  the 
money  therefor,  that  his  subsequent  expulsion  under  such  cir- 
cumstances would  be  unlawful,  and  we  think  decides  nothing 
farther  than  this. 

In  this  case  it  may  also  well  be  said  that  the  measures  rendered 
necessary  by  the  conduct  of  the  plaintiff  would  probably  involve 
the  detention  of  the  train  and  the  consequences  deprecated  in 
the  Hihha/rd  Case  and  bring  it  within  the  letter  of  the  rule  there 
stiEited. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  result. 

All  concur,  except  Andbbws  and  Dankorth,  JJ.,  dissenting. 

Judgment  reversed. 
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John  B.  Cornell  et  al.  Appellants,  v.  John  Roach  et  al.,     Im^ 
Respondents.  \m^ 

rw 

The  duty    imposed   upon    manufacturing    corporations   by  the  Qeneral     |  164 
Manufacturing  Act  (^  12,  chap.  40,  Laws  1848),  of  making  and  filing  an 
annual  report  is  a  corporate  duty,  to  be  discharged  by  making  a  report, 
signed  by  the  president  and  a  majority  of    the  trustees ;   it  is    not 
a  duty  cast  upon  the  trustees  as  such,  or  in  their  individual  capacity. 

In  an  action  against  trustees  of  a  manufacturing  corporation  to  recover 
a  debt  of  the  corporation  because  of  a  failure  to  make  and  file  a 
report  for  the  year  1877,  four  of  the  defendants  joined  in  an  answer,  one 
count  of  which  averred  that  said  defend«-nts  failed  to  make  a  report  for 
the  year  1873,  and  for  each  year  thereafter,  and  that  more  than  three 
years  had  elapsed  since  any  penalty  or  claim  arose  against  them  in  favor 
of  plaintifi:  The  number  of  trustees  of  the  corporation  was  not  alleged. 
On  demurrer  to  this  count,  ?ield,  that  it  was  defective,  in  that  it  did  not 
aver  that  defendants  were  trustees  in  1873,  or  thereafter,  previous  to 
1877;  nor  did  it  allege  any  default  by  the  corporation  prior  to  1877,  as  if 
it  was  to  be  assumed  that  defendants  were  trustees,  still  it  did  not  appear 
and  could  not  be  assumed  that  they  constituted  a  majority  of  the  board, 
and  the  corporate  duty  might  have  been  performed  without  their  join- 
ing in  the  report. 

Where  a  debt  against  such  a  corporation  owned  by  a  trustee  thereof  is 
assigned  by  him  absolutely  for  value,  the  assignee,  on  a  default  in  mak- 
ing and  filing  a  report  subsequently  occurring,  may  proceed  against 
trustees  to  recover  the  debt,  although  the  assignor  continues  to  be  a 
trustee  up  to  the  time  of  the  default. 

(Argued  January  21, 1886  ;  decided  February  9,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  25,  1883,  which  afiirmed  a  judgment  in  favor  of 
the  defendants  answering,  entei'ed  upon  an  order  overruling 
a  demurrer  to  two  counts  of  the  answer,  and  dismissing  the 
complaint. 

This  action  was  brought  by  plaintiff  as  creditor  of  the  ^tna 
Iron  Works,  a  corporation  organized  under  the  Greneral  Manu- 
facturing Act,  to  recover  against  defendants,  as  trustees  of  the 
corporation,  the  amount  of  its  indebtedness  to  them,  because 
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of  failure  on  its  part  to  make  and  file  an  annual  report  for  the 
year  1877. 

The  indebtedness  alleged  was  the  amount  of  certain  bonds 
issued  by  the  company.  Four  of  the  defendants  joined  in 
the  answer,  two  counts  of  which  were  as  follows : 

*•'  For  i  fifth  and  separate  defense  these  defendants  allege 
that  the  bonds  described  in  the  complaint  herein,  if  valid,  were 
issued  to  and  held  by  their  co-defendant,  Birdsall  Cornell,  prior 
to  said  bonds  having  come  into  the  possession  of  the  plaintiflEs ; 
that  said  Birdsall  Cornell  had  no  right  nor  valid  claim  under 
the  statute,  chapter  40  of  the  Laws  of  1848,  and  its  amend- 
ments, nor  otherwise,  against  these  defendants,  his  oo-trustees, 
founded  upon  said  bonds  or  upon  any  indebtedness,  if  any,  of 
said  corporation,  to  him  for  any  failure  to  make  or  publish  or 
file  any  annual  report  since  January  1,  1877,  or  since  any  time, 
and  that  the  plaintiffs  never  became  possessed  of,  nor  entitled 
to,  any  such  claim,  right  or  penalty  founded  upon  said  bonds, 
by  assignment,  or  in  any  way." 

'^  For  a  ninth  and  separate  defense  these  defendants  allege 
that  these  defendants  failed  to  file  any  annual  report  of  said 
corporation  within  twenty  days  after  the  1st  day  of  January, 
1873,  and  that  they  filed  none  in  January,  1874,  nor  in  1875, 
and  none  in  January,  1876,  and  that  they  have  filed  no  report 
whatever  since  the  1st  day  of  January,  1873,  and  that  before 
this  action  was  begun,  which  was  on  or  about  December  22, 
1879,  more  than  three  years  had  elapsed  from  the  time  when 
any  penalty  or  claim  whatsoever,  if  any,  had  arisen  in  plaintiffs^ 
favor  against  the  defendants  herein." 

To  these  two  counts  plaintiffs  demurred. 

TaUmadge  TFl  Faster  for  appellants.  Plaintiffs  npon  the 
transfer  of  the  bonds  to  them  became  creditors  of  the  ^tna 
Iron  Works,  and  the  assignment  to  them  of  a  debt  owing  by 
the  cori)oration  carried  with  it  all  rights  and  remedies  for  its 
recovery  and  collection.  {Bolen  v.  Uroahy^  49  N.  Y.  183-187.) 
For  any  default  in  filing  the  report  occurring  prior  to  the  trans- 
fer of  the  bonds,  the  then  trustees  would  not  be  liable  if  plaintiffs' 
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assignor  were  a  trustee  at  the  time  of  such  default.  {£nox  v. 
Baldwin,  80  N.  T.  610;  Briggs  v.  Easterly,  62  Barb.  51; 
Estes  V.  BumSy  37  Supr.  Ct.  1 ;  Bronaon  v.  Dimock,  4  Hun, 
614.)  A  cause  of  action  arises  "upon  each  default  under  the  stat- 
ute, and  the  statute  of  limitations  begins  to  run  as  to  each 
default  from  the  time  of  such  default.  {Nem/mons  v.  Tappan, 
2  Sweenfey,  652 ;  Atideraon  v.  Speers,  8  Abb.  K  C.  382.)  The 
general  purpose  of  section  12  of  the  act  of  1848  (Chap.  40)  is 
to  provide  authentic  information  to  creditors  of  the  company 
and  those  dealing  with  it  of  its  financial  condition  at  fixed 
recurring  periods,  so  as  to  enable  them  to  act  intelligently.  {Cam- 
eron V.  Seanum,  69  N.  Y.  401 ;  Bruce  v.  PlaU,  80  id.  386.) 

Oeorge  W,  Van  Siden  for  respondents.  The  right  to  sue 
defendants  for  a  default  under  section  12  of  the  act  of  1848 
(Chap.  40)  did  not  revive  and  continue  upon  each  subsequent 
and  successive  neglect  to  file  a  report  after  the  first,  but  was 
exhausted  by  a  single  default,  and  the  statute  commenced  to 
run  at  that  time.  {Loaee  v.  BulZard,  79  N.  T.  404;  Trinity 
Church  V.  Vanderbilt,  98  id.  170.)  As  plaintiffs'  assignor  was 
himself  a  trustee  he  had  no  right  of  action  for  a  penalty  against 
his  co-trustees  and  could  assign  none.  {Knox  v.  Baldwin,  80 
N.  T.  610.) 

Andrews,  J.  The  duty  imposed  upon  manufacturing  corpo- 
rations by  the  twelfth  section  of  the  act  of  1848  (Chap.  40),  to 
make  a  report,  is  a  corporate  dutj',  to  be  discharged  by  making 
a  report  signed  by  the  president  and  a  majority  of  the  trustees. 
The  duty  is  not  cast  upon  the  trustees,  either  as  such,  or  in 
their  individual  capacity.  The  section  makes  it  the  duty  of  the 
company  to  make  the  report,  and  provides  for  the  manner  of 
performing  it.  The  act,  as  amended  in  1860,  provides  that 
such  corporations  shall  have  not  less  than  three  nor  more  than 
thirteen  trustees.  It  is  evident  therefore  that  a  report  made 
by  a  corporation  organized  since  the  act  of  1860,  having  the  full 
number  of  trustees  thereby  authorized,  if  signed  by  seven 
trustees,  is,  in  that  respect  a  valid  report.     So  also  of  a  corpo- 
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ration  previously  organized  which  under  the  authority  of  the 
act  of  1860  has  increased  its  number  of  trustees  to  thirteen. 
The  original  act  required  that  there  should  be  not  less  than  three, 
nor  more  than  nine  trustees.  (§3.)  A  corporation  previously  or- 
ganized, which  has  not  availed  itself  of  the  act  of  1860,  if  there 
were  nine  trustees,  could  make  a  report  signed  by  five  trustees. 
It  does  not  appear  whether  the  ^tna  Iron  Works  was  organized 
before  or  after  1860,  or  of  wliat  number  the  trustees  consist.  The 
ninth  defense  alleges  that  the  defendants,  comprising  four  per- 
sons, failed  to  file  a  report  in  1873,  and  in  each  year  thereafter, 
including  1876,  and  that  more  tlian  three  years  had  elapsed  prior 
to  the  commencement  of  the  action,  after  the  penalty  for  not  filing 
the  report,  if  any,  had  been  incurred.  Tliis  defense  was  de- 
murred to  on  the  ground  that  it  was  insufficient  in  law.  The 
complaint  counts  upon  a  failure  of  the  ^tna  Iron  Works  Com- 
pany to  file  a  report  in  1877.  The  ninth  defense  was  intended 
doubtless  to  set  up  the  statute  of  limitations.  But  it  neither 
alleges  that  the  four  defendants  were  tnistees  at  the  time  of  the 
alleged  defaults,  nor  that  there  w'as  any  default  by  the  company 
in  performing  the  corporate  duty  of  making  a  report.  If  it 
could  be  held  that  it  is  impUedly  averred  that  the  defendants 
were  tnistees  prior  to  1873  {Marie  v.  Oa/rriaon^  83  N.  Y.  14), 
the  other  objection  taken  cannot  in  this  way  be  obviated. 
The  allegation  that  the  defendants  failed  to  make  or  file  a  re- 
port in  1873,  and  the  following  years  prior  to  1877,  may  be  true, 
and  yet  the  corporate  duty  of  making  a  report  may  have  been 
performed  by  a  report  •  made  and  signed  by  a  majority  of  the 
trustees ;  since  if  there  were  nine  or  more  trustees,  a  report 
signed  by  the  trustees  other  than  the  defendants,  would  have 
been  a  compliance  with  the  statute.  There  being  no  averment 
as  to  the  number  of  trustees,  it  cannot  be  assumed  that  the  de- 
fendants comprised  a  majority  of  the  board.  We  think,  there- 
fore, the  demurrer  to  the  ninth  defense  was  well  taken. 

The  fifth  defense  does  not  allege  that  the  title  of  the  plaintiffs  to 
the  bonds,  as  assignees  of  BirdsaU  Cornell,  one  of  the  trustees,  ac- 
crued subsequent  to  the  default  alleged,  or  that  the  assignment 
was  not  absolute.      It  is  not  necessary,  therefore,  to  consider 
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whether  if  the  bonds  were  assigned  as  collateral  security  only,  a 
default  of  the  company  to  make  a  report  occurring  subsequently 
to  the  assignment,  would  be  available  to  the  assignee.  It  can- 
not however  be  doubted,  that  when  a  debt  against  a  corpo- 
ration, owned  by  a  trustee,  is  assigned  by  him  absolutely  for 
value,  the  assignee,  on  a  default  by  the  company  subse- 
quently occurring  to  make  a  report,  may  proceed  under  the 
twelfth  section  although  the  assignor  continued  to  be  a  trustee 
up  to  the  time  of  the  default.  The  fifth  defense  was  defective 
irrespective  of  any  other  question  for  the  omission  to  aver  that 
tliis  default  occurred  prior  to  the  accruing  of  the  plaintiffs' 
title.  It  results,  tlierefore  that  the  judgment  overruling  the 
demurrer  should  be  reversed,  and  judgment  entered  for  the 
plaintiffs,  with  liberty  to  the  defendants  to  answer  within  twenty 
days  on  payment  of  costs. 

All  concur. 

Judgment  accordingly. 


BiANCA  Hkxamkr,  Appellant,  v,  Wilijam  11.  Webb, 
Respondent. 

In  order  to  eatablish  the  liability  of  one  person  for  an  injury  caused  by  the 
negligence  of  another,  it  is  not  enough  to  showr  that  the  latter  was  at 
the  time  acting  under  an  employment  by  the  former  ;  it  must  be  shown 
in  addition  that  the  employment  created  the  relation  of  master  and  ser- 
vant. 

Defendant  employed  one  B.,  who  was  engaged  in  '*  the  roofing  and  cornice 
business/'  to  make  some  repairs  to  the  cornice  of  his  hotel,  in  the  city  of 
New  York.  The  defect  was  pointed  out,  but  no  price  or  plan  for  doing 
the  work  was  specified ;  the  method  of  repair  and  the  means  to  be 
employed  being  left  entirely  to  the  judgment  of  B.,  who  agreed  simply 
to  remedy  the  defect.  In  doing  the  work  the  employes  of  B.  suspended 
a  ladder  from  the  roof  of  the  hotel,  upon  which  planks  were  placed  to 
serve  as  a  scaffold.  A  gust  of  wind  caused  one  of  these  planks  to  fall;  it 
struck  and  injured  plaintiff,  who  was  passing  at  the  time.  Defendant 
was  not  in  the  city  while  the  repairs  were  in  progress,  and  had  no 
knowledge  of  the  manner  in  which  the  work  was  being  done.  In  an  ac- 
tion to  recover  damages  for  alleged  negligence  causing  the  injury, 
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Md,  that  the  complidnt  was  properly  disiniBsed;  that  the  relation  of 
master  and  servant  did  not  exist  between  the  defendant  and  B.,  but  the 
latter  was  an  independent  contractor,  and  the  men  employed  were  his, 
not  defendant's  servants;  also  that  it  was  immaterial  that  the  work  was 
charged  for  by  the  day. 

It  appeared  that  the  hotel  was  separated  from  the  sidewalk  by  an  area  fif- 
teen feet  wide.  Held,  that  the  scafibld  thus  suspended  was  not  a  nuisance , 
nor  was  it  violative  of  a  city  ordinance  prohibiting  the  hanging  of  any 
goods  or  other  things  in  front  of  a  building  at  a  greater  distance  than 
one  foot. 

It  seemi  the  ordinance  does  not  apply  to  a  temporary  structure  erected  for 
the  purpose  of  repairing  a  building. 

(Argued  January  23, 1886 ;  dedded  February  9,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  January  14,  1884,  which  affirmed 
a  judgment  in  favor  of  defendant,  entered  upon  an  order  dis- 
missing the  complaint  on  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

It  appeared  that  some  work  was  being  done  upon  the  cornices  of 
defendant's  hotel,  in  the  city  of  New  York,  by  men  in  the  employ 
of  one  Burford,  who  carried  on  "the  roofing  and  cornice  business.'' 
A  ladder  was  suspended  from  the  roof,  upon  which  were  two 
planks  fastened  to  the  ladder  by  ropes ;  this  furnished  a  scaflfold 
for  the  workmen,  which  was  shifted  from  place  to  place  as  the 
work  progressed.  The  wind  was  blowing  hard  and  cut  the  ropes 
by  striking  the  scaffold  against  the  building.  As  they  were 
moving  the  scaffold  a  gust  of  wind  raised  the  planks  and  they 
fell  to  the  ground ;  one  of  them  struck  upon  the  sidewalk, 
bounded  and  hit  the  plaintiff,  injuring  her  seriously.  Mr. 
Burford  was  called  as  a  witness  for  plaintiff.  He  testified  that 
he  sent  the  men  to  do  the  work  at  the  request  of  the  defendant ; 
that  the  latter  spoke  to  him  two  or  three  times  about  doing 
something  to  keep  the  pigeons  away  from  the  eaves,  as  they  were 
becoming  a  nuisance  and  were  injuring  the  building.  The  wit- 
ness then  testified,  "  Finally,  he  told  mo  he  was  going  in  the 
country,  something  must  be  done ;   I  told  him  to  make  himself 
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easy,  I  would  do  the  best  I  could  for  it,  and  it  was  a  very  diffi- 
cult place  to  get  at,  but  I  would  do  the  best  I  could  for  him,  do 
something."  This  was  all  the  contract.  The  witness  sent  in  a 
bill  after  the  work  was  finished,  charging  by  the  day  for  his 
workmen,  and  for  the  materials  used. 
Further  facts  are  stated  in  the  opinion. 

/.  T.  Wiilia/ma  for  appellant.  The  workmen,  including 
Biirford,  were  defendant's  servants.  (S.  &  R.  on  Neg., 
§§  70,  71,  76,  77,  98 ;  Chioago  v.  Ixmey^  6  111.  383 ;  Arc, 
F.  Ins.  Co.  V.  Austin,  69  N.  Y.  470;  Blake  v.  F&rris, 
5  id.  48 ;  Pack  v.  Mayar^  etc.,  8  id.  222 ;  King  v.  N.  F, 
0.  R.  H.  Co.,  66  id.  181 ;  Taivn  of  Piermont  v.  Loveless, 
72  id.  211;  Murray  v.  Curry,  L.  R,  6  C.  P.  24;  Cm- 
cinnati  v.  Stone,  6  Ohio  St.  33 ;  St.  Paul  v.  Sietz^  8  Minn. 
297;  Blake  v.  Thirst,  2  Hurlst.  &  N.  29;  Morgan  v.  Bow- 
man,  22  Mo.  538  ;  CaUahan  v.  B.,  etc.,  R.  R.  Co.,  23  Iowa, 
562.)  The  ladder  or  staging  as  suspended  was  a  nuisance. 
{Dygert  v.  Schenck,  23  Wend.  446,  447 ;  Congreve  v.  Smith, 
1 8  N.  Y.  79 ;  Cliford  v.  Bam,  81  id.  53 ;  People,  ex  rel.  Riley 
V.  Mayor,  etc.,  49  How.  277 ;  Cook  v.  Vincent,  4c  Hun,  320  ; 
Whart.  on  Neg.,  §  187;  Rohbins  v.  Chicago,  4:  Wall.  657; 
Storrs  V.  City  of  Utioa,  17  N.  Y.  104;  Serg.  &  Rawle  on 
Neg.,  §§  83,  84;  EUis  v.  Sheffield  Gas  Co.,  2  El.  &  Bl.  767 ; 
Congreve  v.  Morgan,  5  Dner,  495 ;  Creed  v.  Ha/rtmann,  29 
N.  Y.  591 ;  Ordinances  of  K  Y.  City,  §  52.)  The  work  to 
be  done  being  intrinsically  dangerous,  defendant,  having  author- 
ized it,  will  be  regarded  as  the  author  of  the  mischief  resulting 
from  it.  (2  Thomp.  on  Neg.  901 ;  Moak's  Underhill,  277 ; 
Sidzbacker  v.  Dickie,  51  How.  Pr.  600;  Olickauf  v.  Manser, 
75  111.  289;  Leslie  v.  Pownd,  4  Taunt.  649;  Creed  v.  Bart- 
mami,  29  N.  Y.  691 ;  Irvin  v.  Wood,  4  Rob.  138 ;  51 N.  Y.  224 ; 
Wood  V.  Luscornib,  23  Wis.  287.)  The  injury  complainfed  of 
having  resulted  from  an  act  it  was  absolutely  necessary  for 
Burford  to  do  in  order  to  accomplish  the  desired  end,  it  may 
be  said  to  have  been  directed  to  be  done  by  defendant,  and  he 
is,  therefore,  liable  for  the  injuries  resulting.     (  WaAer  Co.  v. 
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Ware,  16  Wall.  666 ;  McCafferty  v.  S,  D.  &  P.  M.  E.  R.  Co,, 
61  N.  T.  178,  183.) 

George  S.  Hamlin  for  respondent.  There  is  no  presump- 
tion of  negligence  in  this  case  from  the  falling  of  the  plank, 
because  the  facts  in  regard  to  its  falling  are  all  proved.  (Bur- 
rill  on  Circ.  Ev.  36 ;  MUZer  v.  Ship  Resolution,  2  Dallas,  22  ;• 
MvRen  v,  St,  John,  57  N.  Y.  671.)  In  order  to  establish  neg- 
ligence, it  must  be  shown  that  there  was  an  absence  of  that 
care  which  a  man  of  ordinary  prudence  would  have  used  under 
the  circumstances.  (Shearm.  &  Redf.  on  Neg.,  §§  4,  12 ; 
Thomp.  on  Neg.  1234 ;  Harvey  v.  Dwrdop,  Lalor,  193 ;  Hat- 
fdd  V.  Roper,  21  Wend.  615 ;  Brown  v.  KendaU,  6  Gush. 
392 ;  Loaee  v.  Buchmhan,  51  N.  Y.  476 ;  Stewart  v.  Hawley, 
22  Barb."  619 ;  Calkins  v.  Barger,  44  id.  424 ;  55  K  Y. 
572.)  In  oi'der  to  render  a  person  liable  for  the  negligence  of 
others,  it  must  appear  aiBrmatively  that  the  relation  of  master 
and  servant  existed.  The  burden  is  upon  the  plaintiff  to 
show  the  existence  of  this  relation.  {King  v.  N".  Y,  C.  (&  H.  R, 
R.  R.  Co.,  66  N.  Y.  184.)  The  employment  of  Burford  was 
the  employment  of  a  contractor  and  not  of  an  agent  or  servant. 
(Shearm.  &  Eedf.  on  Neg.,  §  76 ;  Blake  v.  Ferris,  5  K  Y. 
58 ;  Hing  v.  Jff.  T.  C  <&  H.  R.  R.  R.  Co.,  66  id.  182;  Dev- 
lin v.  Smith,  89  id.  470 ;  Rapson  v.  Cvhitt,  9  Mees.  & 
Wels.  710;  Earl  v.  Calkins,  85  Penn.  St,  240.)  Burford 
was  either  a  contractor  or  the  agent  of  the  defendant  to  hire 
the  men  and  procure  the  materials  for  the  performance  of 
the  work.  (5  N.  Y.  58.)  The  fact  that  no  specific  price  was 
fixed  for  the  work,  and  that,  in  his  bill  rendered,  Burford 
charged  the  defendant  for  the  services  of  his  men  by  the  day 
is  immaterial.  (Shearm.  &  Redf.  on  Keg.,  §  77 ;  Corbin  v.  A771. 
Mills  Co.,  27  Conn.  280 ;  Sadler  v.  Hmlock,  4  El.  &  Bl.  570 ; 
Harrison  v.  Collins,  86  Penn.  St.  53.)  The  persons  actudly 
engaged  in  the  performance  of  the  work  were  the  servants  of 
Burford,  the  contractor,  and  not  of  defendant.  {Quarman  v. 
Burnett,  6  Mees.  &  Wels.  509;  JTeUy  v.  Mayor,  etc.,  11  N. 
Y.  436 ;  Park  v.  Mayor,  etc.,  8  id.  226 ;  Blake  v.  F&rris,  5 
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id.  57  ;  McMuUen  v.  Boyt^  2  Daly,  271 ;  Laugher  v.  Pointer^ 
5  Bam.  &  Ores.  560 ;  Reedie  v.  London  <&  Northvoestern  R. 
R.  Co.y  4  Exch.  244;  EMety.  Same,  id.  257.)  The  principle 
is  the  same  in  eases  where  the  management  of  real  estate  is  in- 
volved, as  in  other  cases  of  negligence.  {King  v.  N.  Y,  C.  db 
H.  R.  R.  R.  Co.,  66  K  Y.  181,  184,  185;  McCaferty 
f.  S.  D.  dt  P,  M.  R.  R,  Co.,  61  id.  178,  185  ;  MiUigan  v. 
Wedge,  12  Ad.  &  Ell.  737 ;  Rapson  v.  OuMU,  9  Mees.  & 
Wels.  713 ;  Reedie  v.  London,  etc.,  R.  jB.  Co.,  4  Exch.  244; 
HofMt  V.  Same,  id.  257.)  This  action  cannot  be  maintained 
on  the  ground  of  a  naisance  created,  maintained  or  authorized 
by  the  defendant.  {Dickinaon  v.  Mayor,  etc.,  92  N.  Y.  588 ; 
Noian  V.  King,  97  id.  571 ;  Howa/rd  v.  Rohhina,  1  Lans.  65  ; 
Peckha/m  v.  Henderson,  27  Barb.  207  ;  Oriffith  v.  MoCvUum, 
46  id.  561 ;  Commonwealth  v.  Paesmore,  1  Serg.  &  Rawle, 
219  ;  People  v.  Ownnvngham,  1  Denio,  533 ;  Nolan  v.  King, 
97  N.  Y.  571 ;  Dannie  v.  Mayor,  etc.,  14  id.  524 ;  4  Exch.  257 ; 
Stevens  v.  Armstrong,  6  N.  Y.  435 ;  Reedie  v.  London,  etc, 
R.  R.  Co.,  4  Exch.  244,  256-257;  HcMit  v.  Same,  id.  254; 
Moore  v.  Oadsden,  93  N.  Y.  17 ;  Knupple  v.  Knickerbocker 
Ice  Co.,  84  id.  491 ;  Massoth  v.  D.  <6  H.  C.  Co.,  64  id.  532 ; 
MoOrath  v.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  63  id.  531.)  The 
owner  is  liable  where  the  thing  contracted  for  is,  of  itself,  the 
cause  of  the  injury ;  and  is  not  liable  where  the  injury  is  caused 
by  something  collateral  to  that  contacted  for.  (Kin^  v.  N. 
F.  a  <&  H.  R.  R.  R.  Co.,  66  N.  Y.  185 ;  ^^orrs  v.  City  of 
Utica,  17  id.  104,  107 ;  Pack  v.  May(yr,  etc.,  4  Seld.  222 ; 
KeUy  V.  Mayor,  etc.,  1  Kern.  432 ;  Water  Co.  v.  Wani^e,  16 
Wall.  666;  Ferguson  v.  EubheU,  97  N.  Y.  511.)  The  court 
will  presume,  in  the  absence  of  evidence  to  the  contrary, 
that  the  defendant  contemplated  the  accomplishment  of  the 
objects  contracted  for  in  a  lawful  rather  than  an  unlawful 
manner.  {Butter  v.  Hunter,  7  Hurlst.  &  Norm.  825,  832 ; 
Eaal  V.  Beadleston,  10  J.  &  S.  294,  301.) 

MiLLEB,  J.  This  action  was  brought  by  the  plaintiff  to  recover 
damages  alleged  to  have  been  sustained  by  means  of  the  negli- 
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gence  of  defendant's  agents  and  servants  in  making  repairs  and 
improvements  upon  the  hotel  of  the  defendant,  situate  in  the 
city  of  New  York.  The  alleged  negligence  consisted  in  fixing 
and  securing  the  staging  used  in  performing  the  work,  and  the 
proof  showed  that  the  ladder  used  as  a  scaffold  was  suspended 
from  the  roof  over  the  eaves  of  the  hotel,  and  that  upon  it  were 
placed  planks  which  were  used  as  a  platform  upon  which  the  worlc-. 
men  employed  stood  to  do  the  work.  This  scaffold  was  moved 
from  time  to  time  around  the  bay  vrindows  from  place  to  place. 
A  heavy  wind  was  blowing,  and  while  shifting  the  ladder,  a  gust 
came,  and  the  working  of  tlie  wind  and  the  grating  against  tlie 
cornice  and  wall  cut  the  rope  which  held  the  planks  on  the  lad- 
der, and  the  wind  turned  the  planks  up  so  that  they  fell,  and  one 
of  them  in  falling  to  the  sidewalk  bounded  and  struck  the  plain- 
tiff. One  Burford,  who  was  engaged  in  the  roofing  and  cornice 
business,  was  employed  by  the  defendant  to  do  the  work,  which 
was  intended  to  obviate  a  difficulty  caused  by  pigeons  making 
their  nests  under  the  eaves  of  the  roof  of  the  hotel. 

At  the  close  of  the  testimony,  a  motion  was  made  to  dismiss 
{the  complaint  upon  the  ground,  among  others,  that  if  there  was 
proof  of  negligence,  it  was  not  the  negligence  of  the  defendant, 
lor  his  agents  or  servants,  but  of  an  independent  contractor,  and 
the  plaintiff's  counsel  then  asked  to  go  to  the  jury  upon  several 
grounds,  which  were  stated  and  refused.  The  motion  to  dis- 
miss the  complaint  was  granted,  and  the  defendant's  counsel 
excepted  to  the  decision  of  the  court. 

The  employment  of  Burford  was  of  a  general  character,  and 
the  contract  between  him  and  the  defendant  was  not  restricted 
as  to  time  or  amount,  or  the  specific  services  wliich  were  to  be 
rendered.  The  accident  occurred  wliile  Burford  and  liis  men 
were  engaged  in  the  performance  of  this  work,  and  this  action 
was  sought  to  bemaintiiiued  upon  the  ground  that  the  workmen 
employed,  including  Burford,  were  the  servants  of  the  defend- 
ant, and  that  the  defendant  as  owner  of  the  real  estate  was 
responsible  to  tliird  persons  for  the  carelessness,  negligence  or 
want  of  skill  in  those  who  were  carrying  on  or  conducting  the 
business,  and  this  whether  the  persons  employed  were  working 
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for  wages  or  on  contract.     We  think  that  the  principle  laid 
down  has  no  appUcation  to  the  facts  presented  in  the  case  at  bai\ 
I  As  a  general  rule,  where  a  person  is  employed  to  perform  a  cer- 
tain kind  of  work,  in  the  nature  of  repairs  or  improvements  to 
a  building  by  the  owner  thereof,  which  requires  the  exercise  of 
skill  and  judgment  as  a  mechanic,  the  execution  of  which  is  left 
entirely  to  his  discretion,  with  no  restriction  as  to  its  exercise, 
and  no  liixdtation  as  to  the  authority  conferred  in'respect  to  tho 
same,  and  no  provision  is  especially  made  as  to  the  time  in  wliich  i 
the  work  is  to  be  done,  or  as  to  the  payment  for  the  services  i 
rendered,  and  the  compensation  is   dependent  upon  the  value 
thereof,  such  person  does  not  occupy  the  relation  of  a  servant 
under  the  control  of  the  master,  but  he  is  an  independent  contrac- 
tor,'and  the  owner  is  not  hable  for  his  acts  or  the  acts  of  his  work- 1 
men  who  are  negligent  and  the  cause  of  injury  to  anotlier.    If  the  I 
owner  of  a  building  employs  a  mechanic  to  make  repairs  upon  the 
same  without  any  specific  arrangement  as  to  terms  and  condi- 
tions, such  employment  is  in  the  nature  of  an  independent  con-t 
tract,  which  imposes  upon  the  employe  the  responsibility  in- * 
curred  by  acts  of  negUgence  caused  by  himself  or  those  who 
are  aiding  liim  in  the  jjerf  ormance  of  the  work.     It  is  absolutely 
essential  in  order  to  establish  a  liability  against  a  party  for  the 
negligence  of  others,  that  the  relation  of  master  and  servant 
should  exist.     In  King  v.  N.  T.  C.  <&  H.  R.  E.  B.  Co.  (66  N. 
Y.  181,  184)  the  rule  applicable  to  such  a  case  is  laid  down  by 
Andbews,  J.,  as  follows :     "  It  is  not  enough  in  order  to  estab-^ 
lish  the  liability  of  one  person  for  the  negligence  of  another,  to 
show  that  the  person  whose  negUgence  caused  the  injury  was, 
at  the  time,  acting  under  an  employment  by  the  person  who  is 
sought  to  be  charged.     It  must  be  shown,  in  addition,  that  the 
employment  created  the  relation  of  master  and  servant  between 
them.     Unless  the  relation  of  master  and  servant   exists,  the  \ 
law  will  not  impute  to  one  person  the  negligent  act  of  another."/ 
In  the  case  considered,  we  think  that  by  the  contract  between  / 
the  defendant  and  Burford,  tho  relation  of  master  and  servant/ 
was  not  created.     Burford  was  a  mechanic  engaged  in  a  par- 
ticular kind  of  business  which  qualified  him  for  the  perform- 
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ance  of  the  work  which  he  was  employed  to  do.  By  the 
arrangement  with  the  defendant  he  was  an  independent  con- 
tractor engaged  to  perform  the  work  in  question.  He  was 
employed  to  accomplish  a  particular  object  by  obviating  the 
difficulty  which  he  sought  to  remove.  The  mode  and  manner 
in  which  it  was  to  be  done  and  the  means  to  be  employed  in  its 
accomplishment  were  left  entirely  to  his  skill  and  judgment. 
Every  thing  connected  with  the  work  was  wholly  under  liis  / 
\ direction  and  control.  No  right  was  reserved  to  the  defendant 
'to  interfere  with  Burford  or  the  conduct  of  the  work./  It  was 
the  result  which  was  to  be  attained  that  was  provided  for  by 
the  contract  without  any  particular  method  or  means  by  which 
it  was  to  be  accomplished.  So  long  as  the  contractor  did  the 
work  the  defendant  had  no  right  to  interfere  with  his  way  of 
doing  it.  The  fact  that  no  price  was  fixed  and  no  specifica- 
tions made  as  to  the  work  to  bo  done  did  not  render  the  con- 1 
tract  one  of  mere  hire  and  service,  or  create  the  relation  of  \ 
master  and  servant  between  the  parties.  It  cannot,  we  think, 
be  said  that  Burford  did  not  agree  to  do  the  work  required  of 
him,  and  that  no .  contract  was  made  after  the  subject-matter 
and  the  difficulties  attending  the  work  had  been  considered  and 
talked  about.  Burford  said  he  would  try  and  do  something, 
^  and  the  defendant  replied  he  didn't  care  how  he  did  it. 
^  The  conversation  had  amounted  in  law  to  an  agreement  that 
y  Burford  would  perform  all  the  work  that  was  required  of  him 
/     according  to  his  own  judgment  as  to  what  was  necessary  to  be 

(done  to  accomplish  the  object  intended.  He  was  an  independ- 
ent contractor,  and  the  men  employed  by  him  were  his  servants  I 
and  had  nothing  to  do  with  the  defendant.  Burford  was  not 
the  agent  of  the  defendant  in  any  sense  in  purchasing  the  ma- 
terial or  in  hiring  the  men  to  do  the  work.  That  the  work  was 
charged  for  by  the  day  could  make  no  difference,  and  did  not 
alter  the  position  which  Burford  occupied,  in  reference  to  the 
defendant,  as  an  independent  contractor.  It  did  not  give  the 
defendant  control  over  the  job,  or  authority  to  hire  or  discbarge 
the  men,  or  render  him  in  any  way  liable  to  them  instead  of 
1  Burford.     It  is  very  evident  that  the  men  employed  were  the 
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BervaiUs  of  Burford,  and,  therefore,  the  defendant  cannot  be  d 
made  responsible  for  their  negligence.  [The  test  to  determine  1 
whether  one  who  renders  service  to  another  does  so  as  a  con- 1 
tractor  or  not  is  to  ascertain  whether  he  renders  the  service  in  1 
the  course  of  an  independent  occupation,  representing  the  will  I 
of  his  employer  only  as  to  the  residt  of  his  work,  and  not  as  to* 
the  means  by  which  it  is  accomplished./  (Sheann.  &  Redf.  on 
Neg.,  §  76.)  In  Blake  v.  Ferris  (5  K  Y.  48,  58),  within  the  rule 
last  stated  it  is  held  that  when  a  man  is  employed  in  doing  a 
job  or  piece  of  work  with  his  own  means,  and   his  own  men, 
and  employs  others  to  help  him,  or  to  execute  the  work  for  him, 
and  under  his  control,  he  is  the  superior  who  is  responsible  for 
their  conduct,  no  matter  for  whom  he  is  doing  the  work.     To 
attempt  to  make  the  primary  principal  or  employer  responsible 
in  such  cases  would  be  an  attempt  to  push  the  doctrine  of 
respondeat  stcperior  beyond  the  reason  on  which  it  is  founded. 
Upon  these  authorities  there  would  seem  to  be  no    question  as 
to  the  character  of  Burford's  employment. 

We  are  referred  by  the  learned  counsel  for  the  appellant  to 
numerous  authorities  as  upholding  the  doctrine  that  Burford 
was  not  engaged  in  an  independent  employment,  and  tliat  the 
defendant  was,  tlicrefore,  liable.  After  a  careful  examination 
we  are  satisfied  that  none  of  them  sustain  this  position.  Those 
cited  from  this  State  are  certainly  in  a  contrary  direction.  The 
other  cases  cited  are  clearly  distinguishable  from  the  case  at  bar, 
and  establish  no  rule  adverse  to  that  which  is  supported,  as  we 
have  seen,  by  the  authorities  in  this  State. 

The  claim  that  the  ladder  or  scaffold  suspended  under  the  I 
eAves  of  the  hotel  was  a  nuisance  is  not  well  founded.  The 
proof  pn  the  trial  did  not  show  that  the  building  was  on  the 
line  of  the  street.  It  did  show  that  the  hotel  was  separated 
from  the  sidewalk  by  an  area  of  fifteen  feet.  Without  further 
proof  it  is  difficult  to  see  how  the  ladder  or  staging  could  be 
regarded  as  such  an  obstruction  to  the  street  as  to  constitute  a 
nuisance.  The  action  is  based  upon  the  ground  of  negligence, 
and  there  is  nothing  in  the  complaint  alleging  that  the  scaffold 
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was  suspended  over  the  sidewalk  or  was  in  any  respect  jwqi  ob- 
I  struction  to  the  street.  The  gist  of  the  action  is  negligence 
'  and  unskillfulness  in  the  construction  of  the  scaJBEolding.  It 
may  bo  added  that  the  scaffold  itself  was  suspended  for  a  legit- 
imate purpose  connected  with  the  reparation  and  improve- 
ment of  the  building.  It  was  not  necessarily  injurious  and 
dangerous  or  an  obstruction  on  the  street,  and  if  properly  used 
might  well  be  employed  for  the  purpose  intended.  It  could 
only  become  dangerous  by  being  improperly  constructed  or  by 
some  wrongful  and  willful  act.  In  view  of  all  the  facts  it  can- 
not, we  think,  bo  maintained  that  the  scaffold  necessarily  was  a 
nuisance. 

I  The  claim  that  the  ladder  was  suspended  in  violation  of  the 
city  ordinance  is  not  well  founded.  The  ordinance  referred 
to  prohibits  the  hanging  of  any  goods,  wares,  or  merchandise, 
or  any  other  thing,  in  front  of  any  building  at  a  greater  distance 
than  one  foot.  It  was  aimed  against  the  obstruction  of 
the  streets.  It  is  not  apparent  that  the  ladder  overhung  the 
street,  bnt  even  if  such  was  the  case,  it  was  a  mere  tempo- 
rary structure,  erected  for  the  purpose  of  repairing  the  building, 
and  not  an  obstruction  within  the  meaning  and  spirit  of  the 
ordinance,  which,  it  is  manifest,  was  directed  against  goods, 
etc.,  which  were  exposed  for  sale,  or  for  the  purpose  of  attract- 
.ing  public  attention  thereto.  The  construction  contended  for 
would  prevent  the  use  of  scaffolds  in  the  reparation  of  build- 
ings, which  never  could  have  been  intended. 

It  is  also  insisted  that  the  work  in  question  was  intrinsically 
dangerous,  and  hence  the  party  authorizing  it  would  be  liable 
whether  he  did  the  work  himself  or  let  it  out  on  contract.  The 
answer  to  this  position  is,  that  the  work  itself  was  not  necessarily 
injurious  or  dangerous.  It  was  merely  necessary  repairs  or  im- 
provements for  the  benefit  of  the  building,  which,  under  ordi- 
nary circumstances,  could  be  made  without  any  serious  results. 
The  accident  was  caused  by  a  gust  of  wind,  which  might  well 
occur  in  the  performance  of  any  work  of  a  similar  character, 
and  which  could  not  well  be  guarded  against  or  provided  for. 
The  act  itself  could  only  become  dangerous  and  cause  injury 
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by  some  unforeseen  circumstance,  and  the  rule  stated  is  not 
applicable. 

There  is,  we  think,  no  force  in  the  position  that  the  injuryf 
complained  of  was  the  result  of  an  act  absolutely  necessary  fori 
the  contractor  to  do  in  order  to  accomplish  the  desired  end,j 
and  the  suspending  of  tlie  ladder  may,  therefore,  be  said  to 
have  been  done  by  the  defendant,  and  he  is  liable,  although  it 
was  done  by  an  independent  contractor.  It  is  apparent,  from 
the  evidence,  that  the  injury  resulted,  not  from  any  thing  con- 
tracted for  by  the  defendant,  but  something  collateral  thereto. 
The  defendant's  contract  related  to  the  improvement  of  the 
building  alone.  What  was  necessary  to  be  done  for  that  pur- 
pose, and  the  manner  in  which  it  should  be  done,  rested  with 
the  skill  and  judgment  of  the  contractor.  The  defendant  was 
absent  at  the  time,  and  had  no  knowledge  of  what  was  done 
or  the  manner  in  which  it  was  done.  The  doing  of  the  work 
and  the  mode  in  which  it  was  to  be  accomplished  were  matters 
collateral  to  the  contract  between  the  defendant  and  Burford. 
For  these  the  defendant  could  not  be  held  responsible. 

After  a  careful  consideration  of  the  questions  presented,  it 
follows  that  no  error  was  committed  by  the  judge  in  dismissing 
the  complaint,  or  in  his  refusal  to  allow  the  case  to  go  to  the 
jury,  nor  did  he  err  upon  the  trial  in  striking  out  the  testi- 
mony given  as  to  the  declaration  of  one  of  the  witnesses  sworn 
upon  the  trial. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Thk  Duplex  Safety  Boiler  Co.,  Respondent,  v.  C.  IIenry 
Garden  et  al.,  Appellants. 

The  parties  entered  into  a  contract  by  which  plaintiff  agreed  to  alter  cer- 
tain lx>ile)'s  belonging  to  defendants,  in  a  manner  specified,  the  stipulated 
price  for  the  worlt  defendants  agreed  t^  pay  as  soon  aa  tliejr  "  are  satis- 
fied that  the  boilers  as  changed  are  a  success."    The  work  was  completed 
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within  the  time  agreed  upon,  and  defendants  then  began  and  thereafter 
con  tinned  the  nse  of  the  boilers  without  objection  or  complaint.  In  an 
action  to  recover  the  contract-price  defendants  claimed  that  the  question 
as  to  whether  the  work  was  a  success  was  one  for  them  alone  to  deter- 
mine. Held  untenable;  and  that  a  simple  allegation  of  dissatisfaction, 
without  a  good  reason  therefor,  was  no  defense. 
Under  such  a  contract,  that  which  the  law  will  say  a  contracting  party 
ought  in  reason  to  be  satisfied  with,  that  it  will  say  he  is  satisfied  with. 

(Argued  January  25.  1886;  decided  February  9,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  12,  1881,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  upon  a  contract,  the  nature  of  which,  and 
the  material  facts  are  stated  in  the  opinion. 

John  A.  Deady  for  appellants.  Whether  defendants  were 
satisfied  that  the  boilers  as  repaired  were  a  success  or  not  was, 
under  the  contract,  for  defendants  alone  to  decide,  and  it  was 
incumbent  upon  plaintiff  to  show  they  wereso  satisfied.  {McCar- 
ren  v.  McNuUy^  7  Gray,  139 ;  Brown,  v.  Foster^  113  Mass. 
136 ;  Taylor  v.  AfneR^  6  Lans.  280  ;  Oray  v.  Cent.  H.  R.  Co. 
of  If.  J  y  11  Hun,  70  ;  Euggans  v.  Fryer^  1  Lans.  276 ;  Chad- 
wick  V.  Lamhy  29  Barb.  618 ;  Rich  v.  MUh^  id.  516  ;  HaJl  v. 
Simpsoriy  19  How.  Pr.  481 ;  FarreU  v.  HUdreth^  38  Barb. 
178.) 

n.  C.  Place  for  respondent. 

Danfobth,  J.  The  plaintiff  sued  to  recover  $700,  the  agreed 
price,  as  it  alleged,  for  materials  furnished  and  work  done  for 
the  defendants  at  their  request.  The  defense  set  up  was  that  the 
work  was  done  under  a  written  contract  for  the  alteration  of  cer- 
tain boilers,  and  to  be  paid  for  only  when  the  defendants  "  were 
satisfied  that  the  boilers  as  changed  were  a  success."  Upon  the 
trial  it  appeared  that  the  agreement  between  the  parties  was  con- 
tained in  letters,  by  the  first  of  which  the  defendants  said  to 
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plaintifiE :  "  Yoa  may  alter  our  boilers,  changing  all  the  old 
sections  for  your  new  pattern ;  changing  our  fire  front,  raising 
both  boilers  enough  to  give  ample  fire  space ;  you  doing  all  dis- 
connecting and  connecting,  also  all  necessary  mason  work,  and 
turning  boilers  over  to  us  ready  to  steam  up.  Work  to  be  done 
by  tenth  of  May  next.  For  above  changes  we  are  to  pay  you 
$700,  as  soon  as  we  are  satisfied  that  the  boilers  as  changed  are 
a  success,  and  will  not  leak  under  a  pressure  of  one  hundred 
pounds  of  steam." 

The  plaintiff  answered,  "  accepting  the  proposition,"  and  as 
the  evidence  tended  to  show,  and  as  the  jury  found,  com- 
pleted the  required  work  in  all  particulars  by  the  10th  of  May, 
1881,  at  which  time  the  defendants  began  and  thereafter  con- 
tinued the  use  of  the  boilers. 

The  contention  on  the  part  of  the  appellants  is  that  the  plain- 
ti£E  was  entitled  to  no  compensation,  unless  the  defendants 
*^  were  satisfied  that  the  boilers  as  repaired  were  a  success,  and 
that  this  question  was  for  the  defendants  alone  to  determine," 
thus  making  their  obligation  depend  upon  the  mental  condition 
of  the  defendants,  which  they  alone  could  disclose.  Perform- 
ance must  of  course  accord  with  the  terms  of  the  contract,  but 
if  the  defendants  are  at  liberty  to  determine  for  themselves 
when  they  are  satisfied,  there  would  be  no  obligation,  and  con- 
sequently no  agreement  which  could  be  enforced.  It  cannot 
be  presumed  that  the  plaintiff  entered  upon  its  work  with  this 
understanding,  nor  that  the  defendants  supposed  they  were  to 
be  the  sole  judge  in  their  own  cause.  On  the  contrary,  not 
only  does  the  law  presume  that  for  services  rendered,  remu- 
neration shall  be  paid,  but  here  the  parties  have  so  agreed.  The 
amount  and  manner  of  compensation  are  fixed  ;  time  of  pay- 
ment is  alone  uncertain.  The  boilers  were  changed.  Were 
they,  as  changed,  satisfactory  to  the  defendants  ?  In  Folliard  v. 
Wallace  (2  Johns.  395),  W.  covenantbd  that  in  case  the  title  to 
a  lot  of  land  conveyed  to  him  by  F.  should  prove  good  and 
sufficient  in  law  against  all  other  claims,  he  would  pay  to  F. 
$150,  three  months  after  he  should  be  "  well  satisfied  "  that  the 
title  was  undisputed.     Upon  suit  brought,  the  defendant  set  up 
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that  he  was  "  not  satisfied,"  and  the  plea  was  held  bad,  the  court 
saying,  "a  simple  allegation  of  dissatisfaction,  without  some 
good  reason  assigned  for  it,  might  be  a  mere  pretext  and  can- 
not be  regarded."  This  decision  was  followed  in  City  of 
Brooklyn  v.  BrooUyn  City  R.  R.  Co.  (47  K  T.  476),  and 
Miesell  v.  Globe  Mut  L.  Ins.  Co.  (76  id.  116). 

In  the  case  before  us  the  work  required  was  specified, 
and  was  completed ;  the  defendants  made  it  available  and 
continued  to  use  the  boilers  without  objection  or  complaint. 
If  there  was  full  performance  on  the  plaintiflPs  part,  nothing 
more  could  be  required,  and  the  time  for  payment  had  arrived  ; 
for  according  to  the  doctrine  of  the  above  cases,  "that  which 
the  law  will  say  a  contracting  party  ought  in  reason  to  be  satis- 
fied with,  that  the  law  will  say  he  is  satisfied  with." 

Another  nile  has  prevailed,  where  the  object  of  a  contract 
was  to  gratify  taste,  serve  personal  convenience,  or  satisfy  indi- 
vidual preference.  In  either  of  these  cases  the  person  for 
whom  the  article  is  made,  or  the  work  done,  may  properly  de- 
termine for  himself  — if  the  other  party  so  agrees  —  whether 
it  shall  be  accepted.  Such  instances  are  cited  by  the  appellants. 
One  who  makes  a  suit  of  clothes  {Brown  v.  Foster,  113  Mass. 
136),  or  undertakes  to  fill  a  particular  place  as  agent  {Tyler  v. 
AmeSy  6  Lans.  280),  mold  a  bust  {Z^ileeki  v.  Clark,  44  Conn. 
218),  or  paint  a  portrait  {Gibson  v.  Cranage,  89  Mich.  49; 
Hoffman  v.  GaUaher,  6  Daly,  42),  may  not  unreasonably  be 
expected  to  be  bound  by  the  opinion  of  his  employer,  honestly 
entertained.  A  difiEerent  case  is  before  us,  and  in  regard  to  it, 
no  eiTor  has  been  shown. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Judgment  aflBu-med, 
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Dennis  Larmobe,  Respondent,  v.  The  Crown  Point  Iron 
Co.,  Appellant. 

A  person  who  goes  npon  the  land  of  another,  without  invitation,  to  secure 
emplojment  from  the  owner  of  the  land,  is  not  entitled  to  indemnity 
from  sack  owner  for  an  injury  happening  from  the  operation  of. a  defect- 
ive machine  on  the  premises,  not  ohviouslj  dangerous,  which  he  passes 
in  the  course  of  his  journey.  Although  it  may  be  shown  that  the  owner 
might  have  ascertained  th^  defect  by  the  exercise  of  reasonable  care,  he 
owes  no  legal  duty  to  a  stranger  so  coming  upon  his  premises,  which 
requires  him  to  keep  the  machinery  in  repair. 

The  case  distinguished  from  one  where  the  person  injured  is  an  employe 
of  the  owner,  or  where  the  injury  is  caused  by  some  dangerous  thing 
placed  by  the  owner  upon  the  premises,  without  giving  warning  thereof, 
or  where  the  owner,  in  the  prosecution  of  his  own  purpose  or  business, 
invites  another,  either  expressly  or  impliedly,  to  come  upon  his  land,  who 
is  injured  by  unreasonable  or  concealed  dangers,  or  where  a  licensee  is 
injured  by  some  aifirmative  negligence. 

(Argued  January  26,  1886;  decided  February  9,  1886.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Conrt  in  the  third  judicial  department,  entered  npon  an  order 
made  the  second  Tuesday  of  September,  1883,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 

M,  D:  Orover  for  appellant.  Defendant  owed  plaintiff  no 
duty ;  he  was,  when  injured,  a  trespasser  or  mere  licensee  upon 
defendant's  premises.  {Severy  v.  Nickerson^  120  Mass.  306 ; 
21  Am.  Eep.  514 ;  Sullivan  v.  Waters,  U  Ir.  C.  L.  466  ;  K  <& 
T.  H,  R.  R.  Co.  V.  Oriffin,  100  Ind.  221  ;  60  Am.  Rep.  783  ; 
Wright  V.  Rawaon,  3  N.  W.  Eep'r,  726;  Dogget  v.  Ill, 
Cent  R.  R.  Co.,  34  111.  284 ;  Baleh  v.  Smith,  7  H.  &  N.  723; 
Niclwhon  v.  Erie  R.  Co.,  41  N.  T.  634;  Sutton's  Case,  66 


101 

891 

108 

ai4. 

108 

216 

101" 

-801 

116 

60; 

115 

01 1 

101 

391 

UU 

2S& 

aj.-     ■ 

101 

SM 

,188 

H 

101     891 

167    214 

392  Lakmobb  v.  CaowN  Point  Iron  Co.  [Feb., 

Opinion  of  the  Court,  per  Akdrbws,  J. 

id.  24:3 ;  Sauthoote  v.  Stanley,  1  H.  &  M.  246 ;   Victory  v. 
Baker,  67  K  T.  366.) 

Matthew  Hale  for  respondent.  Defendant  was  bonnd  to  nae 
reasonable  care  in  the  construction  of  the  whimsey.  (Shearm. 
&  Redf.  on  Neg.,  §590 ;  Ccndey  v;  Sunderlandy  6  H.  &  N.  565.) 
The  accident  could  not  have  happened  without  negligence  on  the 
part  of  defendant.  (Shearm.  &  Bedf.  on  N^.,  §  13 ;  Byrne  v. 
Boodle,  2  H.  &  C.  722 ;  Miller  v.  St.  John,  67  K  Y.  567, 570 ; 
Kearney  v.  London,  etc.,  R,  R.  Ot? ,  5  Q.  B.  411 ;  L.  R,  6  Q.  B. 
759;  CaldioeU  v.  N.  J.  SteanibH  Co.,  47  N.  Y.  282,  291,  293.) 
Plaintiff  was  not,  under  the  circumstances,  a  trespasser  or  a 
mere  licensee.  (Shearm.  &  Redf.  on  Neg.,  §  498 ;  Beck  v. 
Carter,  68  N.  Y.  283 ;  C(rrhy  v.  BW.,  4  C.  B.  [N.  S.]  556; 
Chapman  v.  Rothwdl,  El.,  BL  &  El.  168 ;  Smith  v.  Docks 
Co.,  L.  R.,  3  C.  P.  326 ;  Indermaur  v.  Dames,  2  id.  311 ; 
Holmsa  v.  N.  K  R.  R.  Co.,  4  Exch.  254;  6  id.  123;  Barry 
V.  N.  T.  C.  R.  R.  Co.,  92  N.  Y.  289,  293.) 

Andbews,  J.  We  are  unable  to  perceive,  upon  the  evidence, 
that  any  duty  rested  on  the  defendant  to  keep  the  whimsey  in 
repair  for  the  protection  of  the  plaintiff.  The  defendant  for  its 
own  purposes,  and  in  the  prosecution  of  its  business,  had  con- 
structed a  machine  for  raising  ore  from  its  mines.  It  consisted 
of  an  upright,  or  mast,  in  which  a  lever  was  inserted  by  the  device 
of  a  mortise  and  tenon,  and  as  an  additional  precaution  for  keep- 
ing the  lever  in  place,  an  iron  pin  was  driven  through  the  mast 
and  tenon.  The  machine  was  worked  by  attaching  horses  to 
the  end  of  the  lever,  by  iifeans  whereof,  a  bucket  filled  with 
ore,  was  raised  from  the  mine  to  the  surface  of  the  ground,  and 
when  discharged,  the  bucket  by  its  own  weight  descended,  turn- 
ing the  lever  with  some  rapidity  in  its  descent.  The  lever  on 
the  occasion  in  question,  while  the  bucket  was  descending,  was 
thrown  out  of  the  socket  at  the  mast,  and  flying  around,  hit 
and  broke  the  legs  of  the  plaintiff,  who  was  in  a  path  leading 
to  one  of  the  pits  worked  by  the  defendant.  The  machine  had 
been  in  use  several  years  without  accident.     It  appeared  on 
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examination  of  the- lever,  after  the  occurrence  in  question,  that 
the  pin  which  held  it  to  the  mast,  had  broken  through  the  wood 
of  the  tenon  back  of  the  point  where  tiie  pin  passed  through 
it,  and  the  lever  not  being  firmly  held  to  its  place  by  the  other 
arrangements,  came  out  and  caused  the  injury.  There  was 
evidence  that  other  and  surer  precautions  might  have  been, 
and  in  other  mines,  had  sometimes  been  taken,  to  secure  the 
lever  to  the  mast,  than  those  adopted  by  the  defendant.  But 
the  judge  excluded  the  question  of  faulty  construction  from 
the  jury,  and  submitted  to  them  as  the  sole  ground  of  negli- 
gence, to  be  considered,  whether  the  defendant  had  omitted  to 
make  proper  inspection  of  the  machine,  to  discover  defects 
arising  after  its  original  construction,  or  to  make  proper  repairs 
to  render  it  safe. 

The  negligence  of  the  defendant,  if  any,  upon  the  case  as 
presented,  consisted  in  an  omission  to  take  affirmative  measures 
to  ascertain  and  remedy  defects  in  a  machine  originally  suitable, 
developed  by  use,  and  which  might  have  been  discovered  by 
proper  inspection.  It  may  be  assumed,  and  the  assumption  is 
justified  by  decided  cases,  that  as  to  persons  standing  in  certain 
relations  to  the  defendant,  a  duty  rested  upon  the  company  to 
exercise  reasonable  care  in  the  maintenance  and  reparation  of 
the  machine,  and  that  a  failure  to  perform  it,  would  subject 
the  defendant  to  liability  to  persons  occupying  such  special 
relations,  who  should  sustain  injury  from  tlie  omission.  But 
the  plaintiff  stood  in  no  such  relation  to  the  defendant,  as 
imposed  upon  it  the  duty  to  keep  the  machine  in  repair.  He 
was,  at  the  time  of  the  accident  in  every  legal  sense,  a  stranger 
to  the  defendant.  .  He  had  before  that  been  employed  by  the 
superintendent  of  the  company  to  work  by  the  day,  and  had 
been  assigned  to  a  particular  service,  which,  however,  he  had 
abandoned  two  days  before  the  accident,  and  on  the  day  of 
the  accident  he  went  upon  the  defendant's  land  to  seek  further 
employment  at  a  pit  to  which  the  path  used  by  the  workmen 
led  on  which  he  was  standing  when  the  accident  happened. 
He  was  on  the  premises  at  most  by  the  mere  implied  sufferance 
or  license  of  the  defendant,  and  not  on  its  invitation  express 
SiCKELS  — Vol.  LVI.  60 
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or  implied,  nor  was  he  there  in  any  proper  sense  on  the  busi- 
ness of  the  company.  The  suggestion  made  to  him  by  the 
foreman  at  pit  No.  5,  two  days  before  the  accident,  on  the 
occasion  of  his  refusing  to  work  at  that  pit  any  longer  on 
account  of  the  supposed  danger,  that  he  could  probably  "  get 
a  chance  "  at  some  other  pit  was  not  an  authority  or  invitation 
by  the  company  to  him  to  visit  the  other  pits  on  the  premises. 
The  foreman  had  no  authority  to  give  the  plaintiff  permission 
to  go  elsewhere  upon  the  defendant's  lands,  and  the  suggestion 
was  obviously  a  mere  friendly  one  made  by  the  foreman  in  the 
interest  of  the  plaintiff.  The  fact  that  the  plaintiff  had  on 
going  to  pit  No.  10,  engaged  to  commence  work  there  on  the 
following  Monday,  did  not  change  his  relation  to  the  defendant, 
or  make  him  other  than  a  mere  licensee  on  the  premises.  lie 
went  there  on  his  own  business,  and  in  returning  he  was  sub- 
serving his  own  purposes  only.  The  precise  question  is 
whether  a  person  who  goes  upon  the  land  of  another  without 
invitation  to  secure  employment  from  the  owner  of  the  land,  is 
entitled  to  indemnity  from  such  owner  for  an  injury  hap- 
pening from  the  operation  of  a  defective  machine  on  the  prem- 
ises not  obviously  dangerous,  which  he  passes  in  the  course  of 
his  journey  if  he  can  show  that  the  owner  might  have  ascer- 
tained the  defect  by  the  exercise  of  reasonable  care.  We  know 
of  no  case  which  goes  to  this  extent.  There  is  no  negligence  in 
a  legal  sense  which  can  give  a  right  of  action,  unless  there  is 
a  violation  of  a  legal  duty  to  exercise  care.  The  duty  may 
exist  as  to  some  persons,  and  not  as  to  others,  depending 
upon  peculiar  relations  and  circumstances.  An  employer  is  re- 
quired to  take  reasonable  precautions  and  to  exercise  reason- 
able care  in  providing  safe  machinery  and  appliances  for  the 
use  of  his  servant  The  duty  arises  out  of  the  relation.  {FvUer 
V.  Jewetty  80  N.  Y.  46.)  The  owner  of  land  in  general  may 
use  it  as  he  pleases,  and  leave  it  in  such  condition  as  he  pleases. 
But  he  cannot  without  giving  any  warning,  place  thereon, 
spring-guns,  or  dangerous  traps  which  may  subject  a  person 
innocently  going  on  the  premises,  though  without  actual  per- 
mission or  license,  to  injury,  without  liability.      The  value  of 
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human  life,  forbids  measures  for  the  protection  of  the  posses- 
sion of  real  property  against  a  mere  intruder,  which  may  be  At- 
tended by  such  ruinous  consequences.  The  duty  in  this  case 
grows  out  of  the  circumstances,  independently  of  any  question 
of  license  to  enter  the  premises.  {Bird  v,  Jlolbrooky  4  Bing.  628.) 
So,  also,  where  the  owner  of  land  in  the  prosecution  of  his 
own  purposes  or  business,  or  of  a  purpose  or  business  in  which 
there  is  a  common  interest,  invites  another  either  expressly  or 
impliedly  to  come  upon  his  premises,  he  cannot  with  impunity 
expose  him  to  unreasonable  or  concealed  dangers  as  for  example, 
from  an  open  trap  in  a  passageway.  The  duty  in  tliis  case  is 
founded  upon  the  plainest  principles  of  justice.  {Oorhy  v.  Ililly 
40.  B.  [N.  S.]  556 ;  Smith  v.  London  SSL  K,  Docks  Co,,  L. 
JR.,  3  C.  P.  326 ;  Holmes  v.  North  Eastern  Railway  Co,,  L. 
R.,  6  Exch.  123.)  The  duty  of  keeping  premises  in  a  safe  condi- 
tion even  as  against  a  mere  licensee  may  also  arise  where  affirm- 
ative negligence  in  the  management  of  the  property  or  bus- 
iness of  the  owner  would  be  likely  to  subject  persons  exercising 
the  privilege  theretofore  permitted  and  enjoyed  to  great  dan- 
ger. The  case  of  running  a  locomotive  without  warning  over 
a  path  across  the  railroad  which  had  been  generally  used  by  the 
public  without  objection,  furnishes  an  example,  {Barry  y,  N, 
r,  a  cfe  IL  li.  R.  B.  Co.,  92  N.  Y.  289.  See,  also,  Beck  v.  Car- 
ter, 68  id.  283.)  The  cases  referred  to  proceed  upon  definite  and 
intelligible  grounds,  the  justice  of  which  cannot  reasonably  be 
controverted.  But  in  the  case  before  us,  there  were  no  circum- 
stances creating  a  duty  on  the  part  of  the  defendant  to  the 
plaintiff  to  keep  the  whimsey  in  repair,  and  consequently  no 
obligation  to  remunerate  the  latter  for  his  injury.  The  machine 
was  not  intrinsically  dangerous ;  the  plaintiff  was  a  mere  licen- 
see ;  the  negligence,  if  any,  was  passive  and  not  active,  of  omis- 
sion and  not  of  commission.  Under  the  circumstances,  we 
think  the  motion  for  nonsuit  should  have  been  granted.  (See 
Severy  v.  Nickerson,  120  Mass.  306 ;  SimnseU  v,  Smyth,  7 
C.  B.  [N.  S.]  731.) 

The  judgment  should  therefoi-e  be  revereed,  and  a  new  trial 
oixJered. 
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Kapallo,  Earl  and  Finch,  J  J.,  concar ;  Danforth,  J.,  con- 
curs in  result ;  Eugbr,  Ch.  J.,  dissents ;  MiLLBBy  J.,  does  not 
vote. 

Judgment  reversed. 


William  E.  Marsh,  Eespondent,  v,  Charles  F.  Chiokerixg 
jlffi  iS|  et  al.,  Appellants. 

101  3961 
I  167  6d|  i^  M^iiM  that  where  a  servant,  employed  In  the  performance  of  ordinary 
labor,  in  which  no  machinery  is  ased  or  materials  famished  reqairing 
great  skiU  and  care,  is  injured  by  a  defective  instrument  or  tool  famished 
by  the  master,  of  the  defects  in  which  the  servant  has  full  knowledge 
and  comprehension,  he  cannot  hold  the  master  responsible. 

Plaintiff,  a  servant  in  the  defendants'  employ,  was  injured  by  the  slipping 
of  a  ladder  which  lie  was  using  in  lighting  lamps  In  front  of  defendants' 
building.  The  ladder  was  a  new  one  which,  by  defendants'  permission, 
plaiotifif  himself  had  ordered  made,  and  which  he  had  used  in  safety  for 
over  six  weeks.  After  the  ladder  was  delivered  he  told  defendants' 
superintendent  tliat  it  ought  to  be  hooked  and  spiked,  or  there  would  be 
an  accident.  The  superintendent  promised  to  have  this  done.  This  promise 
was  repeated  several  times,  but  was  not  performed.  The  accident 
occurred  upon  a  stormy  nii^ht,  sleet,  snow  and  rain  falling,  and  the  wind 
blowing.  Plaintiff  liad  lighted  safely  seven  lamps,  changing  the  position 
of  the  ladder  each  time  ;  when  lighting  the  eighth  the  ladder  slipped. 
In  an  action  to  recover  damages,  held^  that  these  facts  did  not  justify  a 
recovery,  as  it  failed  to  prove  that  defendants  had  not  furnished  a  proper 
ladder. 

A  master  does  not  owe  to  his  servant  the  duty  of  furnishing  the  best  known 
or  conceivable  appliances ;  he  is  simply  required  to  furnish  such  as  are 
reasonably  safe  and  suitable. 

(Argued  January  26,  1886  ;  decided  February  12,  1886.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  26,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 
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Theodore  H.  Swift  for  appellants.  To  enable  plaintiff  to 
recover,  he  was  bound  to  show  that  the  injury  was  sustained 
throagh  the  defendants'  negligence,  dud  that  there  was  no  con- 
tributory negligence  on  his  part.  (78  N.  T.  483 ;  58  id.  248 ; 
84  id.  58 ;  98  id.  198,  280.)  Defendants  were  not  bound  to 
famish  plaintiff  with  the  best,  most  approved  or  most  recent 
machinery  or  tools.  (15  Weekly  Dig.  103 ;  98  N.  T.  274,  562.) 
If  defendants'  superintendent  was  negligent  they  were  not  liable, 
he  being  a  co-employe  with  plaintiff.  {OrUpin  v.  Babbit^  81 N. 
T.  516 ;  McCoaJcer  v.  Z.  /.  C.  It  R.  Co.,  84  id.  77 ;  70  id. 
171,  174-176.)  A  knowledge  of  the  dangerous  character  of  a 
tool  an  employe  uses  is  fatal  to  his  recovery  for  injury  from  its 
use.  {BeU  v.  A.  <&  W.  R.  R.  Co.,  Alb.  L.  J.,  April  10, 1883 ; 
Seymour  v.  Maddox,  16  Q.  B.  326 ;  Seaver  v.  B.  cfe  M.  R. 
R.  Co.,  14  Gray,  466.)  In  an  action  like  the  case  at  bar  the 
master  must  be  at  fault  and  know  of  it,  and  the  servant  must 
be  free  from  fault  to  insure  a  recovery.  (  Wright  v.  N.  Y.  C. 
R.  R,  Co.,  25  N.  Y.  562;  12  R.  L  112;  34  Am.  Rep.  615; 
113  Mass.  396;  98  K  Y.  662;  32  Alb.  L.  J.  134;  Leonard 
V.  Collins,  70  N.  Y.  90.)  Plaintiff's  continued  use  of  the  lad- 
der was  negligence.  (1  New  Eng.  Rep'r,  124.)  The  court  erred 
in  allowing  plaintiff  to  prove  that  the  day  after  the  accident 
defendants  had  hooks  put  on  the  ladder.      ( Baird  v.  Daly, 

68  N.  Y.  547  ;  SaUera  v.  D.  dk  H.  C.  Co.,  3  Hun,  338 ;  Morrd 
v.  Peck,  24  id.  37  ;  31  id.  28.)  Plaintiff's  contributory  negli- 
gence was  a  question  of  law.  {Davis  v.  Third  Ave.  R.  R. 
Co.,  41  N.  Y.  Super.  Ct.  31 ;  Bauleo  v.  N.  T.  C.  R.  R.  Co., 

69  id.  356 ;  Whart  on  Neg.,  §  238 ;  8  C.  B.  FN.  S.]  568  ;  98 
N.  Y.  280.) 

A.  R.  Dyett  for  respondent.  The  fact  that  plaintiff  knew 
of  the  danger  of  using  the  ladder  and  continued  to  use  it  was 
not  contributory  negligence  as  matter  of  law,  in  view  of 
defendants'  promise  to  repair  it  after  notice  to  them  of  the 
defect.  {FvUer  v.  Jeu)eU,  80  N.  Y.  46;  FliJce  v.  B.  dk  A. 
R.  R.  Co.,  53  id.  549,  553 ;  Booth  v.  B.  <&  A.  R.  R.  Co.,  73 
id.  38 ;  JUehan  v.  Syr.  cfe  B.  R.  R.  Co.,  id.  585.)    Acts  the 
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master  is  bound  to  perform  for  the  safety  and  protection  of 
his  employes  cannot  be  delegated  so  as  to  exonerate  the  master 
from  liability  to  his  servant.  {Ford  v.  Fitchburg  R,  R,  Co.^ 
no  Maes.  240;  63  N.  Y.  549,  563;  25  id.  262;  39  id.  468; 
Hough  V.  2\  &  P.  R.  R.  Co.,  9  Eep'r,  193, 198,  199 ;  Cooley 
on  Torts,  559 ;  Laning  v.  N.  Y.  0.  R.  R.  Co.,  49  N.  Y.  528, 
534-537 ;  Hawlet/  v.  No.  Cent.  R.  R.  Co.,  82  id.  370.) 

Miller,  J.  The  plaintiff  seeks  to  recover  in  this  action  for 
injuries  sustained,  while  in  the  defendants'  employ,  by  means 
of  a  ladder  used  by  him  in  lighting  the  gas  lamps  connected 
with  and  in  front  of  tJie  defendants'  building. 

The  plaintiff  had  lighted  seven  of  the  eight  lamps  by  the  use 
of  the  ladder,  and,  when  in  the  act  of  lighting  the  eighth  one,  the 
ladder  slipped  and  plaintiff's  leg  caught  in  one  of  the  rungs, 
and  that  caused  the  injury.  It  was  a  stormy  night  in  the  month 
of  March,  sleeting  and  raining,  snowing  and  windy.  The  plain- 
tiff, previous  to  this  occurrence,  had  used  a  ladder  of  the  defend- 
ants, which  broke  with  him,  and  he  had  spoken  to  one  of  the 
defendants,  stating  the  accident  and  saying  that  they  ought  to 
have  a  good  ladder,  hooked  and  spiked,  or  else  there  would  be 
an  accident.  The  defendant  spoken  to  told  him  to  go  to  the 
superintendent,  and  direct  him  to  order  a  new  ladder.  This 
the  plaintiff  did,  and  he  then  went  to  a  ladder-yard  and  ordered 
a  new  ladder  himself  at  the  request  of  the  superintendent,  and 
after  the  ladder  had  been  delivered,  he  told  the  superintendent 
that  it  ought  to  bo  hooked  and  spiked,  and  the  superintendent 
promised  to  have  hooks  and  spikes  put  on  it  but  never  did. 
The  plaintiff  used  the  ladder  for  six  weeks  or  two  months,  and 
during  that  time  he  says  he  spoke  to  the  superintendent  twice 
about  it,  the  second  time  three  or  four  weeks  before  the  accident, 
saying  to  him  that  the  ladder  was  not  hooked  and  spiked  and 
there  would  be  an  accident.  The  superintendent  replied  that 
he  would  have  it  fixed. 

The  right  of  the  plaintiff  to  maintain  this  action  is  founded 
upon  the  alleged  negligence  of  the  defendants  in  not  furnishing 
a  proper  ladder  for  the  use  of  the  plaintiff  in  the  work  he  was 
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engaged  to  perform.  It  rests  upon  the  principle  that  it  is  the 
duty  of  tlie  master  to  the  servant,  and  the  implied  contract 
between  them,  that  the  master  shall  furnish  proper,  perfect  and 
adequate  machinery  or  other  materials  and  appliances  necessary 
for  the  proposed  work.  {Laning  v.  N.  Y,  G.  H,  R.  Co.^  49 
N.  Y.  521 ;  Shearm.  &  Kedf.  on  Neg.,  §  92.) 

As  a  general  rule  it  is  to  be  supposed  that  the  master  who 
employs  a  servant  has  a  better  and  more  comprehensive  knowl- 
edge as  to  the  machinery  and  materials  to  be  used  than  the 
employe  who  has  claims  upon  his  protection  against  the  use  of 
defective  or  improper  materials  or  appliances  while  engaged  in 
the  performance  of  the  service  required  of  him. 

The  rule  stated,  however,  is  not  applicable  in  all  cases,  and 
where  the  servant  has  equal  knowledge  with  the  master  as  to 
the  machinery  used  or  the  means  employed  in  the  performance 
of  the  work  devolving  upon  him,  and  a  full  knowledge  of  exist- 
ing defects,  it  does  not  necessarily  follow  that  the  master  is 
liable  for  injuries  sustained  by  reason  of  the  use  thereof. 

In  considering  the  application  of  the  rule  just  stated  due  regard 
must  be  had  to  the  limited  knowledge  of  the  employe  as  to  the 
machinery  and  structure  on  which  he  is  employed  and  to  his 
capacity  and  intelligence,  and  to  the  fact  that  the  servant  has  a 
right  to  rely  upon  the  master  to  protect  him  from  danger  and 
injury,  and  in  selecting  the  agent  from  which  it  may  arise. 
{Powers  V.  N.  T.,  Z.  jEI  &  W.  JR.  B.  Co.,  98  N.  T.  274,  280.) 

In  cases,  however,  where  persons  are  employed  in  the  per- 
formance of  ordinary  labor,  in  which  no  machinery  is  used,  aiid 
no  materials  furnished,  the  use  of  which  requires  the  exercise 
of  great  skill  and  care,  it  can  scarcely  be  claimed  that  a  defect- 
ive instrument  or  tool  furnished  by  the  master,  of  which  the 
employe  has  full  knowledge  and  comprehension,  can  be  regarded 
as  making  out  a  case  of  liability  within  the  rule  laid  down. 
A  common  laborer  who  uses  agricultural  implements  while  at 
work  upon  a  farm  or  in  a  garden,  or  one  who  is  employed  in 
any  service  not  requiring  great  skill  and  judgment  and  who 
uses  the  ordinary  tools  employed  in  such  work,  to  which  he  is 
accustomed  and  in  regard  to  which  he  has  perfect  knowledge, 
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can  hardly  be  said  to  have  a  claim  against  his  employer  for 
negligence,  if  in  using  a  atensil,  which  Ite  knows  to  be  defect- 
ive, he  is  accidentally  injured.  It  does  not  rest  with  the  ser- 
vant to  say  that  the  master  has  superior  knowledge  and  has 
thereby  imposed  upon  him.  He  fully  comprehends  that  the 
instrument  which  he  employs  is  not  perfect,  and  if  he  is  thereby 
injured  it  is  by  reason  of  his  own  fault  and  negligence. 
The  fact  that  he  notified  the  master  of  the  defect  and  asked 
for  another  instrument,  and  the  master  promised  to  furnish 
the  same,  in  such  a  case,  does  not  render  the  master  responsi- 
ble if  an  accident  occurs. 

We  have  been  referred  to  no  adjudicated  case  which  upholds 
the  liability  of  a  party  under  circumstances  of  the  same  char- 
acter as  those  presented  by  the  evidence  here.  A  rale  impos- 
ing such  a  liability  in  the  case  considered  would  be  far  reach- 
ing and  would  extend  the  principle  stated  to  many  of  the  vo- 
cations of  life  for  which  it  was  never  intended.  It  is  one  of  a 
just  and  salutary  character,  designed  for  the  benefit  of  em- 
ployes engaged  in  work  where  machinery  and  materials  are 
used  of  which  they  can  have  but  little  knowledge,  and  not  for 
those  engaged  in  ordinary  labor  which  only  requires  the  use 
of  implements  with  which  they  are  entirely  familiar.  The 
plaintiff  was  of  the  latter  class  of  laborers,  and  the  work  in 
which  he  was  engaged  was  not  of  a  character  which  would 
entitle  him  to  the  protection  of  the  principle  referred  to. 

Even  if  it  may  be  considered  that  a  right  of  action  exists  in 
this  case  in  favor  of  the  plaintiff,  under  any  circumstai^ces,  we 
think  that  the  evidence  would  not  justify  a  recovery  fi^r  the 
reason  that  the  defendants  did  not  fail  in  furnishing  a  p^V>er 
ladder  for  the  use  of  the  plaintiff  in  lighting  the  lamps.  'Itie 
rule  is  that  the  master  does  not  owe  to  his  servants  the  duty  )o 
furnish  the  best  known  or  conceivable  appliances ;  he  is  simpl^^ 
required  to  furnish  such  as  are  reasonably  safe  and  suitable^' 
such  as  a  prudent  man  would  furnish  if  his  own  life  were  ex- 
posed  to  the  danger  that  would  result  from  unsuitable  or  unsafe 
appliances.  {BurTce  v.  WUherheey  98  N.  T,  562;  Shearm.  & 
Bedf.  on  Neg.,  §  92.)     The  defendants  had  procured  a  ladder 
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which  ordinarily  would  be  regarded  as  safe  for  the  purpose  for 
.  which  it  was  used.  The  plaintiff  had  used  it  for  a  long  time 
without  any  accident  or  danger,  and  on  the  very  night  of  the 
accident  it  had  been  placed  in  position  and  used  several  times 
successfully.  That  it  failed  at  last  for  any  reason  does  not 
establish  that  it  was  unfit  for  use.  It  might,  perhaps,  have  been 
more  perfect  if  it  had  had  hooks  and  spikes,  but  this  improve- 
ment was  not  absolutely  essential  to  relieve  the  defendants 
from  liability.  It  was  enough  that  it  was  reasonably  safe  and 
suitable  within  the  rule  cited,  and  under  such  circumstances 
an  action  will  not  lie. 

There  are  other  questions  in  the  case,  but  m  view  of  the 
conclusion  arrived  at  their  examination  is  not  required. 

The  judgment  should  be  reversed  and  a  new  trial  grant<3d, 
with  costs  to  abide  the  event 

All  concur,  except  Eugeb,  Ch.  J.,  dissenting. 

Judgment  reversed. 
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pellant. 

a  jadgment  in  a  former  suit  between  the  same  parties  is  a  bar  to  a  sab- 
sequent  action  only  when  the  point  or  question  in  issue  is  the  same  in 
both  ;  the  former  judgment  has  no  effect  upon  questions  not  involved  in 
it,  which  were  not  then  open  to  inqulrj  or  the  subject  of  litigation. 

Plaintiff  brought  an  action  against  defendant,  the  complaint  in  which 
alleged  a  partnership  between  them,  and  asked  for  a  dissolution  thereof, 
the  appointment  of  a  receiver,  and  an  accounting,  eta  The  answer  was 
a  general  denial.  On  the  trial  it  was  found  as  matter  of  fact  that  no  co- 
partnership existed,  and  the  complaint  was  dismissed.  Plaintiff  then 
brought  this  action  to  recover  for  labor  and  services  alleged  to  have 
been  rendered  under  an  agreement  between  the  parties,  by  which  he 
was  employed  to  oversee,  take  charge  of,  carry  on,  and  labor  in  the 
business  of  the  defendant,  and  the  latter  agreed  to  pay  him  for  such 
service  one-half  the  profits  of  the  business  after  deducting  interest  on 
the  capital  invested.  Plaintiff  asked  judgment  for  his  share  of  the 
profits.    Held,  that  the  former  judgment  was  not  a  bar. 

The  business  carried  on  was  that  of  mason  and  builder.    Upon  the  trial 
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defendant  claimed  credit  for  moneys  paid  as  gratuities  to  the  architects 
having  charge  of  the  work.  There  was  no  proof  that  the  payments 
were  beneficial  to  the  parties,  or  that  thej  were  necessary  or  jasti6able 
upon  business  principles.  Held,  that  the  credits  were  properly  rejected, 
Defendant,  after  plaintiff's  employment  had  terminated,  took  in  payment 
for  work  done,  from  a  person  perfectly  responsible,  two  bonds  which  he 
knew  at  the  time  to  be  worthless.  Held,  that  defendant  wa«  not  entitled 
to  any  deduction  for  the  loss  thus  sustained. 

(Argued  January  29, 1886;  decided  February  12, 1886.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
Marcli  4,  1884,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff, entered  upon  the  report  of  a  referee.  (Reported  below,  18 
J.  &  S.  187.) 

Tlie  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

S.  W.  Rosendals  for  appellant.  Assuming  that  plaintiff 
now  proves  a  hiring  for  half  the  profits  as  compensation,  the 
former  judgment  is  a  bar ;  evidence  of  plaintiff  in  this  suit 
shows  that  if  there  were  any  such  contract  as  he  claims,  it  was 
a  contract  of  partnership  and  not  one  of  hiring,  and  the  former 
judgment  is  then  unquestionably  a  bar.  (Ooll.  on  Part. 
[5th  Am.  ed.],  §  44,  note  2 ;  7  Jarm.  Conv.  by  Sweet,  11, 
note  a ;  Holmea  v.   Old  Colony  R,  R.  Corp.^  5  Gray,  58 ; 

1  Story's  Eq.,  §§  442, 469e?  /  Fairchild  v.  Robimofiy  7  Rob. 
572 ;  Russell  v.  Come^  20  N.  Y.  81 ;  Van  Rensselaer  v.  Jones^ 

2  Barb.  643  ;  Fels  v.  Vestvali^  2  Keyes,  153 ;  Lohdell  v.  LcHh 
deUj  36  N.  Y.  327.*)  If  in  the  first  suit  plaintiff  could  have 
proved  the  very  contract  he  now  alleges,  and  have  had  an  ac- 
counting thereon,  then  the  former  suit  is  a  bar,  for  a  former 
^judication  is  quite  as  much  a  bar,  for  all  that  could  have 
been  proved  therein  as  for  all  that  was  proved  therein. 
iEmbury  v,  Cormor^  3  K  Y.  522 ;  Clemens  t.  Clemens^  87  id. 
74 ;  Bloomer  v.  Sturges^  58  id.  176  ;  Jordan  v.  Van  EppSy  85  id. 
486 ;  Smith  v.  Smithy  79  id.  634 ;  Pray  v.  Hegemony  98  id. 
351.)  In  any  view,  the  testimony  of  defendant  relied  upon 
by  plaintiff  is  equally  <x)nsi8tent  with  the  idea  of  partnership 
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or  hiring,  and  of  course,  being  consistent  with  either,  can 
prove  neither.  (71  N.  T.  141.)  There  being  no  evidence,  then, 
of  a  contract  of  hiring,  the  finding  that  there  was  one  is  error 
in  law.  {Shddan  v.  Shddanj  61  N.  Y.  364 ;  Mason  v.  Lordy 
40  id.  477;  Fea(yu)s  v.  Nwihrwp,  39  id.  117.) 

William  A.  Coursen  for  respondent.  In  order  to  bar  a 
second  action  the  circumstances  mast  be  such  that  the  plaintiff 
might  have  recovered  in  the  first  for  the  same  cause  alleged  in 
the  second.  {StoweU  v.  Chamherlain^  60  N.  T.  272,  276 ; 
Palmer  v.  Huwey^  87  id.  303.)  Whether  the  matter  might 
have  been  tried  in  the  former  action  must  appear  from  the 
record  alone ;  whether  it  was  tried  may  be  proved  by  parol. 
{Camphdl  V.  Butts,  3  N.  Y.  173  ;  Smith  v.  Smith,  79  id.  634 ; 
Young  v.  Rummell,  2  Hill,  479,  481 ;  DuncUe  v.  Wiles,  6 
Barb.  618,  629.)  The  trial  of  the  first  action  having  been  had 
before  the  court,  without  a  jury,  the  facts  found  by  the  court 
are  conclusive  upon  the  parties,  and  will  be  considered  as  res 
adjudi^cata  for  all  purposes.  (Bissell  v.  Kellogg,  60  Barb. 
617 ;  Arnold  v.  Angdl,  62  N.  Y.  608.)  ';rhe  doctrine  of  res 
adjudicata  applies  only  where  a  party  has  a  full  opportunity 
to  assert  his  rights,  and  ask  for  the  remedy,  in  an  action  pre- 
senting or  affording  the  opportunity  to  present  the  claim,  and 
where  an  issue  is  or  can  be  legitimately  framed  to  try  it,  and 
the  court  has  jurisdiction,  both  of  the  parties  and  of  the  sub- 
ject-matter. {Dawl&y  V.  Broum,  79  N.  Y.  390,  397 ;  StaweU 
V.  Ohamherlain,  60  id.  272 ;  MatiJiews  v.  Duryee,  4  Keyes, 
626,  638 ;  Campbell  v.  Cansalus,  25  N.  Y.  613  ;  Bur  dick  v. 
Post,  12  Barb.  168 ;  Baker  v.  Band,  13  id.  162, 160 ;  Vaughan 
V.  O'Brien,  67  id.  491,  496.)  It  is  not  sufficient  that  the 
transactions  involved  in  and  giving  rise  to  the  two  actions  are 
the  same.  (Storaellv.  Ohamherlain,  60  N.  Y.  272;  Dawley 
V.  Brown,  79  id.  890 ;  Jackson  v.  Andrews^  98  id.  672 ;  Der- 
hth  V.  DeGraaf,  61  N.  Y.  Supr.  Ct.  [J.  &  S.]  369 ;  Arnold  v. 
Olark,  9  Daly,  259 ;  Perry  v.  Dickinson^  86  N.  Y.  345.) 
The  mere  fact  that  by  the  agreement  between  the  plaintiff  and 
the  defendant,  the  plaintiff  was  to  receive  one-half  of  the 
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profits,  does  not  show  that  a  partnership  existed  between 
them.  {Lewis  v.  Qreider^  51  N.  Y.  231 ;  Bonty  v.  Swift^  id. 
594 ;  Oshrey  v.  Beimery  id.  630 ;  BurcJde  v.  Eokharty  1  Den. 
337;  S.  a,  3  N.  Y.  132;  GonUin  v.  Barton,  43  Barb.  435  ; 
Ogden  v.  Astor,  4  Sandf.  311,  321 ;  PaUison  v.  Blanchard, 
5  N.  Y.  186 ;  Heimatreet  v.  HowUmd^  5  Den.  68 ;  Legget 
V.  ^y<^,  58  K  Y.  272 ;  Smith  v.  ^orfi»<9,  74  id.  33 ;  Bichr 
ardson  v.  Hughitt,  76  id.  55 ;  Burnett  v.  Snyder,  81  id.  550 ; 
(7wrry  v.  Fowler,  87  id.  30 ;  aflSrming  S.  C,  46  N.  Y.  Super. 
195  ;  Bendd  v.  Eetirich,  35  id.  405 ;  Adee  v.  Cornell,  25 
Hun,  78  ;  3  Kent's  Com.  33  ;  Smith  v.  Bodine,  74  N.  Y.  30 ; 
Merwin  v.  Playford,  3  Eobt.  702 ;  Owmmvngs  v.  MiUs,  1 
Daly,  520  ;  ZamJ  v.  (?r^ver,  47  Barb.  317.) 

Eabl,  J.  In  November,  1873,  the  plaintiflE  commenced  an 
action  against  the  defendant,  and  in  his  complaint  alleged  that 
on  the  1st  day  of  May,  1872,  at  the  city  of  New  York,  he 
entered  into  copartnership  with  the  defendant  for  the  purpose 
of  carrying  on  the  business  of  masons  and  builders ;  that  by 
the  terms  of  the  copartnership  the  partners  were  to  share 
equally  in  the  profits  of  the  business,  the  defendant  to  be 
allowed  interest,  however,  on  his  capital ;  that  thereafter  from 
the  1st  day  of  May,  1872,  until  the  1st  day  of  August,  1873, 
the  plaintiff  and  defendant  carried  on  the  copartnership  busi- 
ness successfully,  and  that  there  were  more  than  sufiicient 
assets  of  the  copartnership  to  pay  all  its  debts ;  that  since  the 
Ist  day  of  August,  1873,  the  defendant  had  taken  exclusive 
possession  of  the  copartnership  books  and  property,  and  had 
prevented  the  plaintiff  from  having  any  control  over  or  access 
to  the  same  ;  that  the  plaintiff  and  defendant  were  unable  to 
agree  upon  the  terms  and  mode  of  the  dissolution,  and  the 
winding  up  of  the  affairs  and  business  of  the  copartnership, 
and  were  unable  to  agree  upon  the  person  who  should  possess 
and  control  the  partnership  books  and  assets  and  settle  up  its 
affairs ;  and  he  demanded  judgment  that  the  partnership  should 
be  dissolved,  that  a  receiver  of  its  property  should  be  appointed 
by  the  court  with  the  usual  powers  of  such  receivers ;  that  an 
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accounting  should  be  had,  the  assets  converted,  applied  and 
divided,  and  for  other  relief.  The  defendant  interposed  a 
general  denial  to  the  complaint  and  demanded  that  it  should  be 
dismissed,  with  costs.  That  action  was  subsequently  brought  to 
trial,  and  the  referee  found  as  matter  of  fact  that  the  plaintiff 
and  defendant  did  not  enter  into  copartnership  as  alleged  in  the 
complaint;  and  as  a  conclusion  oLlaw,  he  found  that  the  com- 
plaint should  be  dismissed  and  that  the  defendant  should  have 
judgment  for  costs.  Thereafter,  in  October,  1875,  the  plaintiff 
commenced  this  action,  and  alleged  in  his  complaint,  that  he 
was  by  trade  and  occupation  a  mason;  that  the  defendant 
carried  on  the  business  of  a  mason  and  builder ;  that  on  or 
about  the  1st  day  of  May,  1872,  at  the  city  of  New  York,  the 
plaintiff  and  defendant  made  and  entered  into  an  agreement 
whereby,  in  consideration  of  the  plaintiff  overseeing,  taking 
charge  of,  carrying  on  and  laboring  in  the  business  of  the  de- 
fendant, he  agreed  to  and  with  the  plaintiff  to  pay  him  for  such 
services  one-half  of  all  the  profits  derived  from  the  business, 
after  deducting  the  interest  on  the  capital  invested  by  the  de- 
fendant ;  that  afterward  from  the  1st  day  of  May,  1872,  until 
the  1st  day  of  August,  1873,  the  plaintiff  was  continually  in  the 
employment  of  the  defendant  and  performed  the  services,  and 
managed,  took  charge  of  and  labored  for  the  defendant  in  his 
business  under  the  agreement ;  that  the  business  of  the  defend- 
ant from  the  1st  day  of  May,  1872,  until  the  1st  day  of  August, 
1873,  was  very  successful  and  profitable,  and  that  he  made  and 
received  as  profits  of  the  business  during  that  time,  after  de- 
ducting the  interest  on  the  capital  invested,  the  sum  of  $21,000, 
and  that  for  one-half  of  that  amount,  less  a  credit  mentioned, 
the  defendant  was  indebted  to  plaintiff  under  their  agreement; 
and  he  demanded  judgment  for  $7,862.20  with  interest,  besides 
costs.  To  this  complaint  the  defendant  interposed  an  answer 
in  which  he  denied  the  allegations  of  the  complaint,  and  alleged 
in  bar  of  the  action  the  judgment  recovered  by  him  in  the 
former  action.  The  cause  was  referred  to  a  referee,  and  after 
hearing  the  evidence  he  found  the  agreement  between  the 
parties  to  be  substantially  as  alleged  in  the  complaint,  and  he 
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took  the  account  between  them  and  found  there  was  due  the 
plaintiff  under  the  agreement  upwards  of  $7,000,  for  which  he 
ordered  judgment.  In  reference  to  the  former  action  and  the 
recovery  therein,  he  found  as  matter  of  fact  that  that  action 
was  brought  in  respect  to  the  same  work  and  for  an  account- 
ing and  recovery  in  respect  to  the  same  profits  for  which  this 
action  was  brought,  but  he  found  as  matter  of  law  that  that 
action  was  not  a  bar  to  this. 

We  think  the  referee  correctly  held  that  the  former  action 
was  not  a  bar  to  this.  The  causes  of  action  in  the  two 
suits  were  not  the  same.  The  cause  of  action  in  the  first  suit 
sprang  out  of  the  alleged  relations  between  the  plaintiff  and 
defendant  as  copartners,  and  was  based  npon  the  right  which 
the  plaintiff  derived  from  that  relation  to  an  accounting  and 
his  share  of  the  profits.  Here  the  cause  of  action  is  based 
entirely  upon  the  contract  alleged,  and  the  right  of  the  plain- 
tiff to  compensation  under  that  contract  and  according  to  its 
terms.  According  to  the  allegations  of  the  complaint  in  the 
first  action,  the  plaintiff  was  equally  interested  with  the  defend- 
ant as  owner  of  the  property  and  effects  of  the  firm,  and  as 
such  had  an  equal  right  with  him  to  control  and  dispose  of  the 
same.  According  to  the  allegations  of  the  complaint  in  this 
action,  he  did  not  own  any  of  the  property  or  assets  of  the 
business  and  had  no  right  to  dispose  of  the  same,  and  was  only 
entitled  to  his  compensation  to  be  measured  by  the  profits. 
The  same  evidence  would  not  sustain  the  two  actions.  To 
maintain  the  first  action  it  was  necessary  to  establish  the  co- 
partnership. To  maintain  this  action  it  was  necessary  to  estab- 
lish the  agreement  employing  the  plaintiff  and  fixing  his  com- 
pensation. 

While  the  court  in  the  first  action  could  probably  have  per- 
mitted the  plaintiff  so  to  amend  his  complaint  as  to.  conform  it 
to  the  proofs,  and  so  as  to  enable  him  to  recover  a  share  of  the 
profits  as  a  compensation  for  his  services,  it  was  not  bound  to 
do  so,  and  he  had  no  absolute  right  to  such  an  amendment.  It 
cannot,  therefore,  be  said  that  this  cause  of  action  could  have 
been  litigated,  tried  and  determined  in  the  former  action.    The 
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plaintifiE  was  there  defeated  because  he  misconceived  the  form 
of  his  action  —  not  because  be  did  not  have  a  meritorious 
claim  to  the  profits  he  was  seeking  to  share  in. 

A  few  rules  as  to  the  effect  to  be  given  to  former  recoveries 
may  be  stated  thus :  One  shall  not  be  twice  vexed  for  one  and 
the  same  cause,  and'  an  allegation  of  record  upon  which  issue 
has  been  taken  and  found  is^  between  the  parties  taking  it  and 
their  privies,  conclusive,  according  to  the  finding  thereof,  so  as 
to  estop  the  parties  from  again  litigating  the  fact  once  so  tried. 
But  in  order  to  bar  the  cecond  action,  the  circumstances  must 
be  such  that  the  plaintiff  might  have  recovered  in  the  first  for 
the  same  cause  alleged  in  the  second.  The  estoppel  of  an  ad- 
judication made  on  grounds  purely  technical  and  where  the 
merits  could  not  come  in  question  is  limited  to  the  point  actu- 
ally decided,  and  will  not  preclude  a  subsequent  action  brought 
in  a  way  to  avoid  the  objection  which  proved  fatal  in  the  first. 
When  a  suit  fails  in  consequence  of  a  want  of  jurisdiction,  or 
because  the  plaintifiE  misconceived  the  remedy,  or  did  not  bring 
the  proper  parties  before  the  court,  and  not  from  any  inherent 
defect,  the  substance  of  the  cause  is  left  at  large,  and  may  be 
made  the  subject  of  another  action.  To  render  a  judgment 
effectual  as  a  bar,  the  cause  of  action  must  be  substantially  the 
same ;  that  is,  it  must  be  sustained  by  the  same  evidence, 
although  the  form  of  the  suit  may  be  different.  (2  Smith's 
Lead.  Oas.,  Hare  &  Wall,  notes  783,  784,  786.)  In  Harding 
V.  Hale  (2  Gray,  399),  in  an  action  for  goods  sold,  the  defendant 
answered 'that  he  had,  in  part  payment  of  the  price,  given 
a  special  promise  to  pay  certain  debts  of  the  plaintiff,  and  had 
performed  that  promise,  and  that  ho  had  otherwise  paid  the 
remainder  of  the  price ;  and  it  was  held  that  a  judgment  for 
the  defendant  in  that  action  was  not  a  bar  to  a  subsequent  ac- 
tion on  the  special  promise.  The  judge  writing  the  opinion 
said :  "  It  would  seem  to  be  plain,  therefore,  that  the  judgment 
in  the  first  suit  constitutes  no  bar  to  the  maintenance  of  this 
action.  The  first  suit  was  not  for  the  same  cause  of  action, 
nor  to  be  supported  by  the  same  evidence  as  the  second.  The 
judgment  in  the  first  did  not  negative  the  cause  of  action  relied 
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npon  in  the  second,  but  affirmed  its  existence  and  pointed  the 
way  to  a  better  writ."  In  Norton  v.  Htuoley  (13  Gray,  285),  it 
waa  held  that  a  verdict  and  judgment  for  the  defendant  in  an 
action  of  contract  upon  his  promise  to  accept  an  order  drawn 
upon  him  in  favor  of  the  plaintiff,  brought  by  one  who  had 
assigned  to  the  plaintiff  an  unfinished  contract  of  work  for  the 
defendant,  are  no  bar  to  an  action  of  tort  by  the  plaintiff 
against  the  defendant  for  inducing  the  plaintiff  to  take  such 
assignment  by  false  and  fraudulent  representations  as  to  the 
amount  remaining  due  from  the  defendant  to  the  former  con- 
tractor. Tlie  judge  writing  the  opinion  said  :  "  The  principle 
is  well  settled  that  a  judgment  in  a  former  suit  between  the 
same  parties  is  a  bar  to  a  subsequent  action  only  when  the 
point  or  question  in  issue  is  the  same  in  both.  The  judgment 
is  conclusive  in  relation  to  all  matters  in  the  suit  which  were 
put  in  issue ;  but  has  no  effect  upon  questions  not  involved  in 
it,  and  which  were  not  then  open  to  inquiry  or  the  subject  of 
litigation.  *  *  *  It  is  true  that  both  originated  in  the 
same  series  of  transactions,  and  in  the  conversations  and  com- 
mimications  which  took  place  between  the  parties  concerning 
them ;  but  the  result  of  the  former  suit  shows  that  the  plaintiff 
there  wholly  mistook  the  effect  of  what  was  said  by  the  defend- 
ant, and  so  failed  to  establish  the  claim  which  he  then  attempted 
to  enforce."  In  StmoeU  v.  Chximherlain  (60  N.  Y.  272),  it  was 
held  that  in  order  to  make  a  former  action  a  bar,  the  circum- 
stances must  be  such  that  the  plaintiff  might  have  recovered 
in  the  first  action  for  the  same  cause  of  action  alleged  in  the 
second ;  that  it  is  not  enough  that  the  transactions  involved  in 
and  giving  rise  to  the  two  actions  are  the  same ;  and  that  to 
make  a  judgment  for  defendant,  in  an  action  for  the  wrong- 
ful conversion  of  property,  a  bar  to  a  subsequent  action  of 
assumpsit  to  recover  the  value  of  the  same  property,  it  must 
appear  that  the  question  of  plaintiff's  title  was  passed  upon  in 
the  first  action. 

It  is  not  sufficient  to  establish  tlie  identity  of  the  two  causes 
of  action,  that  the  plaintiff  was  seeking  in  both  actions  to  re- 
cover the  same  amount  of  money,  or  even  the  same  damages. 
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It  is  well  settled  that  one  may  sae  to  recover  dama^j^  for 
fraudulent  representations  upon  a  sale  of  property,  and  if  he 
fails  to  establish  the  fraud  and  is  defeated  upon  that  ground, 
that  he  may  subsequently  bring  an  action  for  breach  of  war- 
ranty based  upon  the  same  transaction  and  the  same  represen- 
tations and  to  recover  precisely  the  same  damages.  In  one  case 
the  action  is  based  upon  tort,  and  in  the  other  upon  contract, 
and  the  causes  of  action  are  not  identical  and  could  not  be  sus- 
tained by  the  same  evidence.  So  a  party  may  sue  in  an  action 
of  trover  to  recover  the  value  of  property,  and  being  defeated 
in  that  action  on  the  ground  that  there  was  no  wrongful  con- 
version, he  may  sue  to  recover  the  value  of  the  same  property 
upon  the  theory  of  a  sale.  The  damages  sought  to  be  recovered 
in  each  action,  to-wit :  the  value  of  the  property,  would  be  the 
same,  and  yet  that  does  not  determine  the  identity  of  the  causes 
of  action.  Proof  of  the  compensation  agreement  alleged  in  this 
aetion  would  not  have  been  sufficient  to  maintain  the  first  action 
based  upon  the  partnership  agreement.  The  first  action  estab- 
lished conclusively  that  there  was  no  partnership  agreement  be- 
tween the  parties,  and  both  parties  were  estopped  by  that 
adjudication  from  again  alleging  that  there  was 

The  objection  is  now  made  that  the  proof  upon  the  trial  of 
this  action  was  not  sufficient  to  establish  the  compensation 
agreement  alleged  in  the  complaint  and  found  by  the  referee. 
We  have  carefully  looked  into  the  evidence  and  are  satisfied 
that  there  was  enough  to  justify  the  findings  of  the  referee. 
It  is  possible  to  hold  that  the  former  adjudication  established 
that  there  was  this  compensation  agreement.  It  is  undisputed 
that  these  services  were  rendered  under  some  agreement,  and 
if  it  was  not  a  partnership  agreement,  then  it  must  have  been 
under  some  agreement  for  compensation.  What  that  agree- 
ment was  has  been  found  by  the  referee  u  on  sufficient  evi- 
dence. 

Upon  the  trial,  the  defendant  claimed  credit  for  certain  sums 

of  money  paid  by  him  as  gratuities  to  the  architects  having 

charge  of  the  work  performed ;   and  the  referee  held  that  he 

was  not  entitled  to  those  credits.     The  referee  did  not  find,  and 
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was  not  requested  to  find,  the  facts  in  reference  to  those  items, 
and  the  evidence  in  reference  to  them  is  not  very  satisfactory 
or  definite.  He  simply  found,  as  matter  of  law,  that  no  part  of 
the  paymeuts  alleged  by  the  defendant  to  have  been  made  to 
the  architects  was  a  proper  charge  against  the  plaintiflE.  We 
do  not  determine  that  such  payments  could  in  no  case  be  al- 
lowed to  one  situated  like  this  defendant.  They  may  be  made 
under  such  circumstances  as  to  make  it  just  and  equitable  that 
they  should  be  allowed.  Here  there  was  no  proof  or  finding 
that  they  were  beneficial  to  these  parties,  or  that  they  were 
necessary  payments,  or  justifiable  upon  business  principles.  We 
cannot,  therefore,  say  that  the  referee  erred  in  disallowing 
them. 

The  defendant  also  claimed  credit  on  account  of  two  bonds 
which  he  took  in  payment  for  work  done  by  him.  He  knew 
at  the  time  he  took  them  that  they  were  worthless,  and  yet  he 
claims  credit  for  them  as  a  loss,  and  insists  that  they  should  be 
deducted  from  his  profits.  The  party  from  whom  he  took 
them  was  abundantly  able  to  pay  the  amount,  and  he  was  under 
no  obligation  to  take  them.  He  took  them  after  the  relations 
between  him  and  the  plaintiff  had  terminated,  without  any 
consultation  with  him,  and  without  his  knowledge,  and  we 
think  the  referee  did  not  err  in  refusing  to  allow  him  a  deduc- 
tion on  account  of  them.  .  While  the  defendant  under  his  con- 
tract with  the  plaintiff  was  entitled  to  manage  the  work  iu  his 
own  way  and  as  he  thought  was  most  conducive  to  his  interests 
without  consulting  the  plaintiff,  yet  he  was  bound  to  act  in 
good  faith.  He  had  no  right,  as  against  the  plaintiff,  to  throw* 
away  profits  upon  some  remote  idea  that  in  some  way  it  might 
be  for  his  interest  to  do  so.  The  taking  of  these  bonds  in  no 
way  benefited  the  plaintiff.  They  were  taken  after  the  con- 
tract was  fully  performed  and  after  the  obligation  to  pay  on 
the  part  of  the  contractor  had  fully  matured.  The  contractor 
was  abundantly  able  to  pay,  and  there  was  no  evidence  even 
that  he  refused  to  pay  the  money ;  and  the  taking  of  the  bonds 
seems  to  have  been  a  gratuitous  act  on  the  part  of  the  defend- 
ant for  the  purpose  of  aiding  and  relieving  the  contractor  from 
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whom  he  took  them.  His  benevolence  should  not  be  visited 
as  a  loss  upon  the  plaintiff. 

Many  other  exceptions  appear  in  the  record,  to  some  of  which 
our  attention  has  been  called  in  the  brief  submitted  by  the 
learned  counsel  for  the  appellant  We  have  carefully  con- 
sidered them  an  and  do  not  think  they  point  out  any  error,  or 
require  any  particular  notice. 

The  judgment  should  be  affirmed,  with  costs. 

An  concur. 

Judgment  affirmed. 


Kmos    County    Fibb    Ikbvrahcb    Company,  Appellant,   «. 
Hannah  Stevjins,  Bespondent. 
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It  BBemSt  where  no  tmst  is  Imposed  upon  real  estate  which  a  municipal 
corporation  holds  in  fee,  it  maj  sell  and  oonrej  without  legislative  au- 
thoritj. 

When  authorized  by  the  legislature,  the  corporation  may  dose  a  portion  of 
a  street,  of  which  it  owns  the  fee,  without  compensation  to  owners  of 
lots  on  the  street  which  do  not  front  upon  the  portion  closed,  at  least 
where  there  is  other  access  to  the  lots  of  such  owners. 

A  turnpike  road  was  laid  out  running  east  and  west  across  the  land  of  N. 
in  the  city  of  Brooklyn;  subsequently  the  city  purchased  of  the  turnpike 
company  a  portion  of  said  road,  ^  for  a  public  street,"  which  was  there- 
after used  as  a  street.  The  expense  of  the  purchase  was  assessed  upon  the 
adjoining  land.  N.  deeded  to  S.  the  land  south  of  the  street,  bounding 
it  on  the  north  by  the  south  line  of  the  street.  S.  laid  it  out  into  city 
lots;  one  of  these  he  deeded  to  defendant.  Of  those  adjoining  on  the  east, 
plaintiff  l)ecame  the  owner.  The  commissioners  appointed  under  the 
act  of  1885  (Chap.  183,  Laws  of  1885)  to  lay  out  the  streets  of  the  city, 
with  authority  to  close  any  street  or  part  thereof,  "theretofore  laid  out 
and  not  approved  by  the  mayor  and  common  council  of  said  city,"  deter- 
mined to  close  said  street.  The  proceedings  of  the  commissioners  were 
validated  and  confirmed  in  1839  (Chap.  41,  Laws  of  1839);  subsequently 
buildings  were  erected  east  of  defendant's  lot,  which  covered  the  land 
formerly  occupied  by  the  street,  except  a  passage-way  four  feet  wide, 
south  of  the  center  of  the  street.  Plaintiff  having  obtained  a  convey- 
ance of  this  strip  from  the  executors  of  N.,  and  from  the  city,  built  a 
fence  across  it,  which  defendant,  claiming  a  right  of  way,  tore  down.  Be- 
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fendant  had  access  to  her  lot  by  a  passage- way  tweWe  feet  wide,  to  a 
street  oii  the  west.  In  an  action  to  restrain  defendant  from  interfering 
with  plaintiffs  occupation,  held,  that  whether  the  turnpike  company 
owned  the  fee  or  an  eanement,  plaintiff  acquired  the  fee  either  bj  the 
deed  from  the  city  or  from  N.'s  executors ;  that  the  city,  with  the  author- 
ity of  the  legislature,  could  close  the  street,  and  so  far  as  the  laeus  in  quo 
is  concerned,  could  do  so  without  compensation  to  defendant,  and  could 
sell  and  convey  the  same ;  that  the  street  was  legally  closed ;  that  the 
description  in  the  deed  from  N.  to  S.,  bounding  the  land  conveyed  by  the 
south  line  of  the  street,  conveyed  no  private  easement  but  merely  recog- 
nized  an  existing  public  one ;  that  conceding  the  city  was  bound  to  leave 
open  a  way  by  which  access  could  be  had  to  defendant's  lot,  it  was  not 
required  to  leave  more  than  one;  it  might  choose  which  of  the  two  to 
leave,  and  when  it  conveyed  to  plaintifif  it  made  its  choice,  and  plaintiff 
was  entitled  to  close  the  one  so  conveyed. 
Story  V.  JV.  F.  E.  B.  R,  Co,  (90  N.  Y,  122),  distinguished. 

(Argued  December  1,  1885 ;  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  September  11,  1883,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  TemL 

This  action  was  brought  to  restrain  defendant  from  entering 
upon  a  strip  of  land  to  which  plaintiff  claimed  title,  and  from 
tearing  down  fences  or  other  structures  erected  thereon,  which 
the  complaint  alleged  defendant  had  done,  and  threatened  to 
continue  to  do,  under  a  claim  of  a  right  of  way  over  the  lo<yu8 
in  quo. 

Under  acts  of  the  legislature  (Chap.  86,  Laws  of  1805,  and 
chap.  20,  Laws  of  1806)  the  Wallabout  and  Brooklyn  Toll  Bridge 
Company  established  a  turnpike  road,  known  as  the  Wallabout 
bridge  road,  running  from  the  East  river,  through  the  city  of 
Brooklyn.  It  ran  through  the  lands  of  one  Nostrand.  In  Jan- 
uary, 1836,  Nostrand  conveyed  the  land  south  of  the  road  to 
one  Sandford,  bounding  him  on  the  north  by  the  south  line  of 
said  road.  Sandford  caused  the  land  so  conveyed  to  be  laid  out 
into  city  lots ;  one  of  these  was  conveyed  in  February,  1835, 
and  is  now  owned  by  the  defendant ;  five  lots  lying  east  and 
between  defendant's  lot  and  Nostrand  avenue  were  also  on  the 
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same  day  conveyed  by  Sandford,  and  are  now  owned  by  plain- 
tiff.  In  September,  1 835,  the  city,  under  authority  of  an  act 
of  the  legislature  (Chap.  188,  Laws  of  1835),  purchased  the 
turnpike  road ;  by  the  said  act  it  was  "  to  remain  free  to  the 
public  as  a  street,"  and  by  the  deed  it  was  conveyed  "  as  and 
for  a  street."  The  expense  of  the  purchase  was  assessed,  as 
authorized  by  said  act,  upon  the  adjoining  land.  The  commis- 
sioners appointed  under  the  act,  chapter  132,  Laws  of  1835, 
to  lay  out  the  streets  and  avenues  of  the  city,  determined  to 
close  the  "Wallabout  road.  Thereupon  maps  and  survey  were 
filed,  and  their  action  was  *'  confirmed  and  declared  valid  and 
effectual  by  chapter  41,  Laws  of  1839.  The  various  streets  and 
avenues  were  opened,  graded  and  paved ;  buildings  were  erected 
on  the  portion  of  the  old  Wallabout  road  lying  west  of  Nostrand 
avenue,  leaving  open  a  passage-way  four  feet  south  of  the  cen- 
ter of  the  old  road.  West  of  defendant's  lot  is  Sandford  street : 
from  said  lot  to  the  street  a  passage-way  twelve  feet  wide 
remains  open.  Plaintiff  obtained  from  the  executors  of  Nos- 
trand,  and  from  the  city  quit-claim  deeds  of  the  south  half  of 
the  Wallabout  road  opposite  his  lots,  and  built  a  fence  across 
the  open  space ;  this  defendant  tore  down,  and  continued  to  do 
so  as  it  was  rebuilt,  claiming  a  right  of  way  over  it. 
Further  facts  appear  in  the  opinion. 

William  O.  De  WiU  for  appellant.  The  power  to  discon- 
tinue highways  without  compensation  resides,  and  has  always 
resided,  in  the  legislature.  (R.  S.  [5th  ed.],  part  1.  art.  4,  chap. 
16,  §§  82,  93,  94,  108,  111,  114,  115,  120,  133;  Thomp.  on 
Highw.  183  ;  Jackson  v.  Hathaway^  15  Johns.  447 ;  Bishee  v. 
Monoid,  6  id.  84 ;  People  v.  NichdU^  51 N.  Y.  470, 475 ;  Gar- 
ris  V.  Com.  of  Wat^loo,  2  Hill,  443, 444-5.)  The  public  may 
make  such  use  of  their  easement  as  they  choose,  or  abandon  it 
altogether,  and  any  consequential  damages  will  be  irrecoverable. 
{Ooeler  v.  Oeorgetovm^  6  Wheat.  593 ;  Smith  v.  Washinffion,  20 
How.  [U.  8.]  135 ;  Wilson  v.  Mwyor^  eto.^  1  Denio,  595;  People 
y.  Kerr,  27  N.  Y.  211,  212,  213 ;  Metropolitan  Board  v. 
JBeister,  37  id.  672 ;  Zt7nmerm,an  v.  Union  Ganal^  1  W.  &  S. 
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346 ;  Stis.  Canal  Co.  v.  Wright,  9  id,  9 ;  Tracy  v.  City  of 
IndianapoliSy  17  Ind.  267 ;  Matter  of  Farman  St.y  17  Wend. 
649,  655,  656,  659 ;  Brooldyn  Parle  Com.  v.  Armstrong^  46 
K  T.  245;  KeUinger  v.  Forty-second  St.  R.  R.  Co.,  50  id. 
209.)  A  way  of  ingress  and  egress  being  left  open  to  the 
defendant's  property,  the  discontinuance  of  the'  old  road  at 
every  other  point  is,  so  far  as  defendant  is  concerned,  yalid. 
{Fearing  v,  Irwiuj  55  N.  Y.  486 ;  Coeter  v.  Mayor  of 
AUnmy,  43  id.  414,  415 ;  Smith  v.  City  of  Boston,  7  Cush. 
254;  Wheeler  v.  Clark,  58  N.  T.  267,  268,  270;  Jackson  v. 
Hathaway,  15  Johns.  447.)  The  sovereign,  i,  e.,  the  people, 
having,  as  matter  of  fact,  abandoned  the  Waliaboat  road,  the 
land  in  snit  reverted  to  the  plaintifE  as  owner  of  the  fee. 
{Dunham  v.  Williams,  36  Barb.  136,  162,  163 ;  Hooper  v. 
TJtica,  etc.,  Turnpike  Co.,  12  Wend.  371 ;  Heard  v.  Brooldyn^ 
60  N.  T.  242 ;  Jackson  v.  Hathaway,  15  Johns.  447 ;  St.  Vin- 
cent Asylum  v.  Troy,  12  Hun,  317 ;  Coming  v.  Gould,  16 
Wend.  529,  539,  541,  543.)  The  learned  judge  at  Special 
Term  erred  in  holding  that  the  defendant  had  some  private 
right  of  way  over  the  locus  m  quo,  which  survived  the  extin- 
guishment of  the  public  easement.  {Heard  v.  Brooklyn,  60 
N.  Y.  248 ;  Child  v.  Starry,  4  Hill,  374 ;  WiMer  v.  Harvey, 
1  McO.  67;  Tyler  v.  Hausnard,  11  Pick.  194;  Wheeler  v. 
Cla/rk,  58  N.  Y.  267.)  Assuming  that  the  lands  in  suit  were 
taken  by  the  company,  either  by  purchase  or  condemnation, 
pursuant  to  the  provisions  of  the  act  of  1805,  only  an  eiEisement 
therein  was  acquired.  {Dunhavn  t.  Williams,  36  Barb.  136, 
160, 161,  162,  163 ;  Laws  of  1847,  chap.  210,  §  30 ;  Laws  of 
1806,  chap.  86,  §  1;  People  v.  Lawrence,  54  Barb.  689,  618, 
619;  The  Northern  Tump.  Road  Co.  v.  Smith,  15  id.  355; 
Hooker  v.  Utica,  etc.,  Mvnden  Tump.  Co.,  12  Wend.  371 ; 
Heard  v.  Brooklyn,  60  N.  Y.  242 ;  Matter  of  John  and 
Cherry  Sts.,  19  Wend.  659,  675 ;  McMahon  v.  If.  T.  O.  R. 
R.  Co.,  24  N.  Y.  658 ;  Jackson  v.  Hathaway,  15  Johns.  447 ; 
Heath  v.  Barmore,  50  N.  Y.  302 ;  Laws  of  1835,  chap.  132  ; 
chap.  188 ;  Laws  of  1839,  chap.  141.)  The  defendant  has 
ample  remedy  for  any  damage  she  may  suffer  in  the  closing  of 
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the  Wallabout  road  against  the  city  of  Brooklyn.  {Sage  v. 
BrooUyn,  60  N.  T.  180 ;  Eardy  v.  BrooByn^  90  id.  435 ; 
FUzpatrioh  v.  BrooMyn^  80  id.  868.) 

Jesse  Johnson  for  respondent.  The  conversion  of  a  turn- 
pike road  into  a  public  and  open  street  or  highway  was  valid 
and  effectual.  Such  proceeding  is  a  mere  change  of  use 
within  the  scope  of  the  original  acquisition.  {Heath  v. 
£m-more,  49  Barb.  406,  409;  60  N.  Y.  302.)  Whenever 
a  lot  or  plot  of  land  is  severed  by  a  grant,  which  conveys 
a  part,  and  described  a  remaining,  contiguous  and  appropriate 
part  as  a  street  or  highway,  the  grant  carried  with  the  fee 
conveyed,  an  appurtenant  right  over  the  appropriate  and 
contiguous  land  retained.  {Story  v.  N.  Y.  E.  li,  B.  Co.y 
90  K  Y.  144,  146 ;  Taylor  v.  HoffeVy  62  id.  649  ;  Wiggins  v. 
McCUary,  49  id.  346,  348.)  The  Wallabout  bridge  road 
became  a  street  or  highway  by  virtue  of  a  special  assessment 
laid  upon  and  paid  by  the  lands  immediately  adjoining.  The 
lands  thus  charged  and  that  contributed  the  fund  that  made  the 
street  or  highway,  thereby  obtained  a  special  property  therein. 
{SUyry  v.  N.  Y.  E.  B.  R.  Oo.,  90  K  Y.  122,  173,  174; 
Mahady  v.  Bushwiok  B,  B.  Co.y  91  id.  153;  People  v. 
Brooklyn  F.<Sk  C.  I.  B.  B.  Co.,  89  id.  92.)  If  the  lot  in 
question,  by  paying  an  assessment,  obtained  any  rights  in  this 
road,  it  obtained  just  what  it  paid  for ;  it  obtained  the  right 
to  have  this  road  kept  open  so  as  to  be  a  road  or  highway  past 
this  lot.  (Hill,  on  Inj.  314 ;  Higbee  v.  C.  dk  A.  B.  B.  Co., 
19  N.  J.  28 ;  Hartshorn  v.  InhahitarUs  of  So.  Beading^  3 
Allen  [Mass.],  501 ;  Girard  on  City  Water  Eights  and  Streets, 
145 ;  PeaHng  v.  Irwin,  55  N.  Y.  486,  490 ;  Wash,  on  Ease, 
marg.  p.  162-i65 ;  Parker  v.  Farmingham,  8  Mete.  200.) 
Apart  from  any  constitutional  question,  that  the  act  of  1835 
(Ohap.  132),  did  not  authorize  the  closing  of  this  road.  {Matter 
of  SaokeU  St.,  74  K  Y.  102.)  The  land  that  the  turnpike 
company  held,  is  held  in  fee,  and  Nostrand  retained  no  rever- 
sionary interest  therein.  {Armstrong  v.  Park  Com.,  45  N. 
Y.  234 ;  Heath  v.  Barmore,  50  id.  302 ;  McDonald  v.  Mayor, 
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etc.y  68  id.  23 ;  Starin  v.  Toum  of  Oenoa^  23  id.  449 ;  Donovan 
V.  Mayor^  etc,,  33  id.  291.)  The  new  deeds  plaintiflE  relies  on 
were  given  while  there  was  a  clear  adverse  possession,  held 
and  established  under  an  express  adjudication.  Under  such 
a  possession  they  were  clearly  in  violation  of  the  statute.  (2 
Edm,  Stat.  713,  §  6 ;  4  R.  S.  691,  §  6.) 

Finch,  J.  Whether  the  turnpike  company  took  a  fee  or  an 
easement,  and  so,  whether  the  absolute  ownership  remained  in 
Nostrand  as  reversioner,  or  passed  to  the  city  of  Brooklyn  by 
the  conveyance  of  the  company,  need  not  be  considered ;  for 
the  plaintiff  holds  a  deed  both  from  Nostrand  and  the  city,  and 
took  the  fee  by  one  route  or  the  other.  Of  course  this  state- 
ment implies  that  the  city  could,  with  the  aid  of  the  legislature, 
close  the  street  without  specific  compensation  to  the  defendant, 
and  did  do  so  effectually,  as  against  her,  so  far  as  the  loctts  in 
quo  is  concerned ;  and  also  that  the  street  being  closed,  and  the 
land  freed  from  any  special  trust,  the  city,  if  it  took  tlie  fee, 
became  the  owner  as  if  a  private  person  and  discharged  from 
any  public  use,  and  so  could  sell  and  convey  it  without  legisla- 
tive aid.  That  the  last  proposition  is  correct  seems  to  be  clearly 
intimated  in  Brooklyn  Park  Com.  v.  Armstrong  (45  N.  Y.  234, 
243),  where  it  is  said  that,  if  the  city  took  the  fee  of  land  free 
from  a  trust,  it  could  convey  when  and  as  it  chose,  but  could 
only  be  permitted  so  to  do  when  a  trust  existed,  by  the  sanction 
of  the  legislature.  Except  when  restrained  by  their  charters  or 
the  statute,  all  corporations  have  the  absolute  ji^  disponendi 
(2  Kent's  Comm.  281);  and  where  no  trust  is  imposed  upon 
the  property  which  a  municipal  corporation  holds  in  fee,  it  has 
an  inherent  right  to  sell  and  convey,  and  needs  no  legislative  aid. 
(Dill,  on  Mnn.  Corp.,  §  446 ;  People  v.  City  of  Albany^  4  Hun, 
676, 679 ;  Aiken  v.  West.  R.  R.  Co.,  20  N.  Y.  370.)  The  ques- 
tion of  title  in  this  case,  therefore,  ends  in  one  inquiry  whether 
the  legislature  could  and  did  authorize  the  closing  of  the  street 
effectually,  as  against  the  plaintiff,  without  making  compensa- 
tion. That  question  is  settled  hj  Wheeler  v.  Clark  (58  N. 
Y.  267).     The  effort  on  the  part  of  the  respondent  is  to  distio- 


188G.]       Kings  County  Pirb  Ins.  Oo.  v.  Stbvens.         417 

opinion  of  the  Court,  per  Finch,  J. 

guish  that  ease  by  insistiiig  upon  certain  limitations  of  the  gen- 
eral power  which  were  not  then  in  question,  but  are  made 
applicable  by  the  facts  before  ns.  It  is  claimed  that  the  doctrine 
of  Story  V.  N.  Z.  Elevated  R.  E.  Co.  (90  N.  T.  122)  preserved 
to  this  defendant  as  an  abutting  owner,  a  property  in  the  street 
of  which  slie  could  not  be  deprived  without  compensation,  and 
although  she  held  no  covenant  from  the  city,  yet  her  land  hav- 
ing been  assessed  for  the  cost  of  the  street  when  purchased  of 
the  turnpike  company,  her  property  right  is  equally  clear  and 
certain.  We  need  not  consider  or  discuss  that  question,  for  the 
closing  of  the  street  here  in  controversy  is  in  front  of  plaintiffs 
premises  and  not  of  hers,  and  does  not  take  from  her  light  or 
air  or  convenience  of  access.  No  right  appurtenant  to  her  lot 
as  abutting  on  the  street  has  been  infringed.  But  it  is  further 
said  that  the  conveyance  and  map  of  Sandford,  from  whom  she 
derived  title,  dedicated  tlie  street  to  open  and  permanent  pub- 
lic nse.  But  he  could  not  dedicate  what  he  did  not  own.  He 
bought  of  Nostrand  who  bounded  him  by  the  south  line  of  the 
street,  and  neither  by  act,  map  or  covenant  became  responsible 
for  the  continuance  of  the  street,  or  forfeited  his  own  right  of 
possible  reversion  in  fee.  It  is  of  no  consequence  what  the 
defendant's  right  might  be  as  against  Sandford  or  those  claiming 
nnder  him,  for  it  is  a  right  prior  and  superior  to  his  which 
the  plaintiff  owns  and  is  seeking  to  enforce.  It  is  claimed, 
however,  in  avoidance  of  this  diflScnlty  that  Nostrand  himself, 
while  owner  of  the  fee  in  the  road,  conveyed  the  adjoining  prop- 
erty to  Sandford,  bounding  his  grant  by  the  south  line  of  the 
road,  and  that  such  reference  to  it  as  an  open  highway  estopped 
him  from  any  act  tending  to  close  it  and  bound  him  as  owner 
of  the  fee  to  keep'  it  open.  But  that  contention  is  also  an- 
swered in  Wheeler  v.  Clark  {9v^ra\  where  it  was  held  that  much 
stronger  language  merely  recognized  the  public  right  and  bound 
no  one  for  its  continuance.  The  same  doctrine  was  affirmed  in 
Jaokson  v.  Hathaway  (15  Johns.  447).  The  deed  conveyed 
no  private  easement,  but  merely  recognized  an  existing  public 
one,  which  has  been  lost.  It  is  claimed  also  that  another  limi- 
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tation  upon  the  right  of  the  city,  with  the  sanction  of  the  legis- 
lature, to  close  the  street,  protects  the  defendant,  and  is  a  prohibi- 
tion against  such  complete  environment  as  prevents  access  to  the 
premises  without  a  trespass.  iBut  the  proof  shows  no  such  state 
of  facts.  A  means  of  access  remains.  The  way  is  open  from 
defendant's  premises  to  Sandf ord  street ;  a  way  twelve  feet 
wide ;  while  the  one  here  in  question  is  but  four  feet  in  width. 
The  rule  preserves  access,  but  does  not  give  two  modes  of  access 
and  a  double  right  of  way.  The  city  might  choose  which  to 
leave,  and  when  it  conveyed  to  plaintiff  the  fee  of  the  end 
toward  Nostrand  avenue,  it  made  its  choice  to  close  that  part 
of  the  street,  leaving  open  the  access  from  Sandford  street. 
Until  that  is  obstructed  the  defendant  is  not  surrounded  by  pri- 
vate rights  barring  access  to  her  property.  It  is  again  insisted 
that  the  act  of  the  legislature  was  insufficient  to  warrant  the 
closing  of  this  street,  because  the  act  of  1835  only  authorized 
the  commissioners  to  close  roads  not  approved  by  the  city,  and 
this  road,  bought  of  the  turnpike  company,  was  approved  by  the 
city.  But  the  act  of  1839,  passed  after  the  commissioners  closed 
this  road,  validated  and  confirmed  all  their  acts. 

We  discover  no  reason,  therefore,  for  doubting  the  validity  of 
the  action  which  closed  this  road  at  the  point  in  question  and  to- 
ward Nostrand  avenue,  or  for  denying  plaintiff's  title  to  the  land. 
An  assertion  of  title  in  the  defendant,  by  prescription,  resulting 
from  an  adverse  user  for  twenty  years  or  more,  appears  in  the 
opinion  of  the  General  Term.  There  was  no  finding  of  fact 
by  the  trial  court  establishing  such  adverse  user,  nor  any  finding 
of  law  that  defendant  had  a  right  of  way  over  the  disputed 
premises  by  prescription ;  nor  does  the  evidence  warrant  such 
conclusion.  The  defendant  has  been  in  the  occupation  of  her 
lot,  and  her  witness,  Samuels,  of  his,  only  about  eleven  or 
twelve  years.  What  their  predecessors  did  or  claimed  does  not  ap- 
pear.  It  is  shown  that  the  present  owners  filled  in  and  improved 
tlie  roadway,  but  before  their  purchase,  the  proof  is,  that  it 
was  a  hollow  occasioned  by  the  higher  grade  and  curbing  of 
Nostrand  avenue  and  filled  with  water.  It  is  also  apparent  that 
structures  were  built  upon  the  old  roadway,  without  resistance 
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from  anybody,  destroying  it  utterly,  as  a  street,  at  its  junction 
with  that  avenue,  and  narrowing  the  possible  way  to  the  four 
feet  now  in  dispute.  There  is  a  casual  statement  of  the  witness 
Shiel,  who  had  lived  for  thirty  years  on  another  block  fronting 
the  Wallabout  road  and  between  Sandf ord  and  Walworth  streets, 
that  the  property-owners  on  the  road  had  no  other  way  to  go  in 
or  out  "  and  have  used  it  that  way  ever  since."  His  statement 
is  not  shown  to  refer  to  the  Nostrand  avenue  end,  and  could  not 
have  referred  to  that,  for  he  distinctly  says,  that  after  the 
avenues  were  built  "  the  surface  water  came  down  and  filled 
that  place  up  until  these  ladies  and  other  folks  built  between 
Sandf  ord  and  Nostrand."  Wo  are  of  opinion  that  no  sufficient 
evidence  was  given  to  warrant  a  conclusion  of  title  by  prescrip- 
tion. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Ellen  Gbeant,  Eespondent,  v.  The  Lono  Island  Bailboad 
CoMPANT,  Appellant. 

In  an  action  against  a  railroad  company  to  recover  for  injaries  sastalned  at 
a  croflfling,  where  the  negligence  alleged  was  the  failure  to  ring  a  bell  or 
blow  a  whifitle  as  the  train  approached  the  crossing,  testimony  of  passen- 
gers on  the  train,  who  were  in  a  position  to  have  heard,  that  they  did 
not  hear  either  of  these  signals,  is  competent,  al though  It  does  not 
affirmatively  appear  that  they  were  looking,  watching  or  listening 
therefor. 

Where  in  sach  an  action  there  is  any  evidence,  direct  or  Inferential,  of  care 
or  caution  on  the  part  of  the  person  injured,  the  question  as  to  contrib- 
utory negligence  is  for  the  jury. 

While  a  person  approaching  a  crossing  Is  bound  to  make  all  reasonable 
efforts  to  see,  that  a  careful,  prudent  man  would  make  in  like  circum- 
stances, his  failure  to  see  an  approaching  train  does  not  of  itself  dis. 
charge  the  company  from  liability  for  negligence  on  its  part  in  omitting 
the  statutory  signal. 

In  such  an  action  plaintiffs  teetimoDy  wiw  to  the  effect  that  she  lived 
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north  of  defendant's  road ;  she  was  going  south  from  her  home  upon 
a  highway  which  crossed  the  tracks  of  said  road  at  a  station  located 
south  of  the  tracks.  As  she  approached  the  crossing,  a  train  going 
east  on  the  south  track  stopped  at  the  station;  its  cars  reached  across 
the  highway,  leaving  no  room  to  pass.  She  stopped  for  awhile, 
and  then  proceeded  ;  she  stopped  again  as  she  reached  the  north 
track  ;  just  then  the  train  started  up.  She  testified  that  as  she  came  up 
to  the  track,  she  looked  both  ways  "along  the  track,  and  saw  no 
engine,"  except  that  of  the  train  at  the  station.  She  took  a  step  or  two 
to  cross,  and  as  she  did  so,  saw  a  train  coming  from  the  east  on  the  north 
track,  but  so  close  that  she  could  not  escape,  and  she  was  struck  by  it  and 
injured.  This  occurred  In  what  seemed  to  the  witness  not  more  than  a 
few  seconds  after  she  had  looked  up  and  down  the  track.  The  trains  did 
not  usually  meet  at  the  station,  but  the  one  going  east  was  behind  time. 
On  cross-examination  the  plaintiff  testified  that  if  she  had  looked  earlier, 
she  might  have  seen  the  train,  but  did  not  think  there  was  any  need  of 
looking  more  than  once,  and  did  not  think  there  was  any  other  train  due 
at  that  time  ;  that  she  had.  looked  a  few  seconds  before,  and  then  went 
on.  The  engine  at  the  station  was  blowing  off  steam,  and  she  did  not 
hear  any  bell  or  whistle  from  the  approaching  train.  This  there  was 
testimony  tending  to  s^ow  was  running  at  a  dangerous  rate  of  speed. 
i7s2(2,  that  the  question  of  contributory  negligence  was  properly  submitted 
to  the  jury. 

(Argued  December  17,  1885  ;  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  December  11,  1883,  wliich  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  plaintiff,  who  was  struck  by  an  engine  attached  to  a 
train  on  defendant's  road,  as  she  was  crossing  its  tracks  at  a 
liighway  crossing. 

The  material  facts  are  stated  in  the  opinion. 

Edward  E.  Sprague  for  appellant.  The  court  erred  in  allow- 
ing testimony,  as  to  defendant's  omission  to  sound  the  whistle 
and  bell,  from  witnesses  who  were  not  in  a  position  to  have 
observed  the  signals.  {Gulhane  v.  N.  T.  C,  i6  11.  H.  JS.  R. 
Co.,  60  N.  Y.  133 ;  McKeever  v.  N.  T.  C.  <&  H.  R.  R.  R. 
Co.,  88  id.  667 ;  Chapman  v.  N.  T.  C,  14  Hun,  486 ;  Tclman 
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V.  -S:  B,  &  iT.  r.,  27  id.  325,  327.)  Plaintiff  should  have  been 
nonsuited  on  the  ground  of  contributory  negligence.  {Salter 
V.  U.  cfe  B.  E.,  88  N.  Y.  42 ;  75  id.  279 ;  Adoljph  v.  C.  P.  N. 
&  E.  12.,  76  id.  536  ;  Tolman  v.  S.  B.  (6  N.  T.,  98  id.  198  ; 
Be^ikt  V.  Coviin,  92  id.  658 ;  CormeUy  v.  N,  Y.  (7.,  88  id.  346; 
Byrne  v.  N.  T.  01,  83  id.  620  ;  34  Iowa,  153 ;  5  Am.  R.  Bep., 
469.) 

John  Fleming  for  respondent.  It  was  negligence  in  de- 
fendant not  blowing  whistle,  or  sounding  bell  at  crossing.  (3 
Edm.  Stat.  [2d  ed.]  643 ;  Benwick  v.  N.  Y.  0.  R.  R.  Co., 
36  N.  Y.  132,  133;  Salterns  Case,  59  id.  631;  88  id.  50.)  It 
was  negligence  of  the  grossest  kind  in  defendant  running  a 
train  at  high  speed  over  a  public  highway  within  a  few  feet 
of  its  depot,  while  another  train  having  just  passed  over 
the  highway  in  an  opposite  direction  was  standing  at  that 
depot,  receiving  and  discharging  passengers,  and  its  engine  let- 
ting off  steam ;  and  when  that  depot  jiiras  not  the  place  for  the 
trains  of  defendant  to  pass  or  meet  e^ch  other,  and  when  de- 
fendant omitted  to  give  any  signals  or  warning  of  the 
approaching  fast  train.  {SaUer^s  Case,  88  N.  Y.  50 ;  Brassels 
V.  N.  Y.  C  c&  H.  R.  R.  R.  Co.,  84  id.  274;  Terry  v.  JeweU,. 
78  id.  344;  Sniedis  v.  Rockaway  Beach  R.  R.  Co.,  88  id.  20 ; 
John  V.  H.  R.  R.  R.  Co.,  20  id.  65 ;  Renwich  v.  C.  R.  R. 
Co.,  36  id.  132.)  Nor  would  the  ringing  of  bell  or  blowing  of 
whistle,  or  both,  relieve  defendant  under  the  circumstances 
disclosed  by  this  case.  (CordeU  v,  N.  Y.  O.  &  H.  R.  R.  R. 
Co.,  70  N.  Y.  124 ;  Smedis  Case,  88  id.  20.)  Whether  plain- 
tiff was  guilty  of  contributory  negligence  was  a  question  of 
fact.  {Massoth  v.  D.  <&  II.  C.  Co.,  64  N.  Y.  529 ;  Sokvoier  v. 
N.  Y.  a  <&  H.  R.  R.  R.  Co.,  79  id.  73  ;  Terry  v.  J&wett,  78 
id.  342 ;  SaUer  v.  TJ.  <&  B.  R.  R.  R,  Co.,  88  id.  60 ;  Hart  v. 
jff".  R.  R.  R.  Co.,  80  id.  622;  Shaw  v.  Jeweii,  86  id.  616; 
Cassidy  v.  Angeli,  12  R.  I.  447 ;  Louisville  0.  c&  L.  R.  R 
Co.  V.  Goetz,  79  Ky.  442 ;  Mahar  v.  Oramd  T.  R.  R.  Co.,  19 
Hun,  32 ;  Tolnum  v.  Syracuse,  B.  cfe  N.  Y  R.  R.,  98  N.  Y. 
198.)     The  plaintiff  was  not  guilty  of  contributory  negligence. 
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{Johnson  Casey  20  N.  Y.  65  ;  Brown  Case^  32  id.  600 ;  Bdsigel 
CaseMiA,  622  ;  MacJcay  v.  N.  T,C.  B.  B.  Cb.,35 id.  79;  Fmst 
y.B.B.  B.  B.  Ct>.,id.  9;  Mton  v.ErieB.  01?.,51  id.  644; 
Boach  V.  Flushing  B.  B.  Co,,  58  id.  626  ;  Oarr  Case,  60  id. 
633 ;  Mahar  Case^  19  Hun,  32 ;  Massath  v.  D.  c&  E.  C.  Co., 
64  N.  Y.  524;  Stackus  v.  N.  Y.  0.  <&  H.  B.  B.  B.  Co.,  79 
id.  464;  Eelloffff  v.  JV.  T.  C.  <&  H.  B.  B.B.  Co.,  84  id.  244; 
Shaw  V.  JeweUy  86  id.  616 ;  Barry  v.  JV.  T.  C,  <&  H.  B.  B. 
B.  Co.j  92  id.  290 ;  Terry  v.  Jeioetty  86  id.  344 ;  ZouisviUe  db 
Lexington  B.  B,  Co.  v.  GoetZy  79  Ky.  442 ;  Wanless  Casey  9 
Eng.  Kep.  [Moak's]  1;  Sohwier  v.  IT.  T.  C.  dk  H.  B.  B.  B.  Co.y 
90  K.  Y.  560 ;  Frmch  v.  TaunUm  B.  B.y  116  Mass.  537 ;  De- 
troit (6  M.  B.  B,  Co.  V.  Steinberg,  17  Mich.  99.)  There  was  no 
error  in  the  court  allowing  question  put  to  witness  as  to  hearing 
bell  or  whistle.  {Salter  v.  U.  <&  B.  B.  B.y  59  K  Y.  631;  Bemoick 
Y.  N.  7.  C.  B.  B.  Co.y  36  id.  132.)  The  circumstances  of  the 
ease  were  such  as  to  make  listening  for  bell  or  whistle  unavail- 
ing and  to  excuse  plaintiff's  witnesses  from  listening,  or  trying 
to  listen.     {Smedis  Case,  88  N.  Y.  19.) 

Danforth,  J.  The  appellant  concedes  there  was  evidence 
upon  which  the  jury  might  find  negligence  on  its  part,  but 
contends : 

First.  That  certain  negative  evidence  from  persons  who  did 
not  affirmatively  appear  to  have  been  "  looking,  watching,  or 
listening  for  the  ringing  of  a  bell  or  sounding  of  a  whistle," 
was  improperly  received  to  prove  that  those  signals  were  not 
given ;  and  Second.  That  the  plaintiff  should  have  been  non- 
suited on  the  ground  of  her  contributory  negligence. 

As  to  the  first :  It  is  apparent  that  the  best  evidence  of  the 
fact  in  dispute  would  be  the  testimony  of  those  persons  who  on 
the  particular  occasion  in  question  had  the  custody  or  manage- 
ment of  the  bell  or  whistle.  They  were,  however,  in  the 
employ  of  the  defendant;  themselves  interested  in  proving 
that  the  proper  signals  were  given  by  those  instruments,  and 
the  law  does  not  require  an  adverse  party  to  put  his  case  in 
the  hands  of  persons  having  such  relations  to  the  transaction. 
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Besides  those  persons,  all  others  must  give  evidence  secondary 
in  character.  One  person  might  be  watching  the  bell  —  look- 
ing at  it,  or  listening  for  its  sound ;  the  value  of  his  testimony 
would  depend  upon  his  nearness  to  the  machine,  the  accuracy 
of  his  sense  of  sight  or  hearing,  the  existence,  or  force,  or  direc- 
tion of  the  wind,  and  other  causes.  Another  person  might  be 
neither  looking  nor  listening,  and  yet  his  position  be  such,  and 
the  circumstances  about  him  so  favorable  that  his  testimony 
would  be  of  equal  or  greater  persuasive  power  than  that  of  the 
other.  A  jury  must  ascertain.  An  appellate  court  cannot  say 
that  the  testimony  of  either  should  be  rejected.  Nor  should  a 
trial  judge  be  required  to  determine  its  weight,  or  the  fact  which 
it  did,  or  did  not  ascertain,  if  it  has  any  legal  effect.  No  error, 
therefore,  was  committed  in  allowing  the  witnesses  K.,  T.  and 
R.  to  testify.  They  were  passengers  upon  the  train  causing  the 
injury,  were  in  such  position  that  it  would  not  have  been  im- 
possible for  them  to  have  heard  the  signal  if  it  had  been  given. 
There  was  also  abundant  eyidence  from  persons  whose  attention 
was  directed  to  the  train,  to  justify  a  finding  that  the  statutory 
signals  were  not  given,  and  the  whole  was  submitted  to  the 
jury  not  only  in  a  manner  to  which  no  exception  was  taken, 
but  upon  this  point,  in  the  very  language  suggested  by  the 
learned  counsel  for  the  defendant,  adapted  to  the  occasion  from 
Chdhane  v.  iT.  Y.  O.  dk  H.  R.  JR.  R.  Co.  (60  N.  Y.  133^,  upon 
which  without  proper  foundation  he  then  reUed  and  no'^  cites. 
It  cannot  be  so  extended  as  to  justify  the  exclusion  of  evidence. 
As  to  the  second  point :  It  would  be  error  for  a  trial  court 
to  grant  a  nonsuit  if  by  any  allowable  deduction  from  the 
facts  proved  a  cause  of  action  might  be  sustained  by  the 
plaintiff,  and  when  such  ruUng  has  been  upheld*  by  reason  of  the 
contributory  negligence  of  the  person  injured,  it  appeared  that 
such  negligence  was  conclusively  established  by  evidence  which 
left  nothing  either  of  inference  or  of  fact  in  doubt  or  to  be 
settled  by  a  jury.  {J^assoth  v.  D.  c&  11.  O,  Co.,  64  N.  X-  524, 
529.)  In  Kellogg  v.  N.  Y.  O.  c&.  H.  R.  R.  R.  Co.  (79  N.  Y.  72) 
there  was  undej  review  a  nonsuit  directed  upon  this  ground  by 


424  Greaky  v.  Long  Island  Railroad  Co.      [March, 

Opinion  of  the  Court,  per  Dantorth,  J. 

the  General  Term,  and  we  readily  granted  a  new  trial  upon  the 
applications  of  principles  then  declared  to  have  been  frequently 
laid  down,  and  which  must  now  govern.  In  that  case  the  only 
negligence  of  the  defendant  was  the  omission  to  give  a  signal  of 
the  approaching  train ;  the  plaintiff  came  upon  the  crossing  and 
was  struck ;  a  moment  before  he  was  seen  looking  to  the  north 
and  it  was  claimed  that  he  ought  to  have  looked  also  toward  the 
south,  and  that  if  he  had  he  would  have  escaped  harm,  and  it 
was  also  claimed  that  if  he  had  listened  he  would  have  heard 
the  approaching  train.  Eeferring  to  the  situation  of  the  man 
and  his  surroundings,  the  court  (Earl,  J.)  says  :  "  "Whether, 
under  such  circumstances,  by  the  exercise  of  ordinary  prudence, 
he  did  or  could  have  heard,  was  a  qnestion,  upon  all  the  facts 
proved,  for  the  jury.  It  is  unquestionably  true  that  the  de- 
ceased was  bound  to  exercise  his  sight  to  avoid  danger  at  the 
crossing.  He  was  not  bound  to  the  greatest  diligence  which  he 
could  have  exercised  in  that  way ;  bat  he  was  bound  to  exercise 
such  care  as  a  prudent  man  approaching  such  a  place  would 
ordinarily  exercise  for  the  protection  of  his  life.  Did  he  exer- 
cise such  care  ?  Or,  in  other  words,  was  there  an  entire  absence 
of  evidence  that  ho  did  ?"*****"  W"e  cannot  say 
that  at  that  particular  time  he  should  have  looked  toward  the 
south.  It  was  for  the  jury  to  determine  whether  he  exercised 
that  care  which  the  law  required  of  him.  He  could  probably 
have  avoided  the  accident  by  stopping  before  he  passed  upon 
the  track.  But  that  is  a  degree  of  care  not  usual  even  with  very 
prudent  persons.  It  has  not  been  decided  by  the  courts  of  this 
State  that  a  person  approaching  a  railroad  is  bound  as  matter 
of  law  to  stop,  to  avoid  the  imputation  of  negligence."  And 
referring  toevidbnce  as  to  the  distance  at  which  an  approaching 
train  could  be  seen  from  various  points,  the  learned  judge  says : 
-"  Such  evidence  is  frequently  very  reliable  and  satisfactory.  But 
it  is  not  necessarily  conclusive.  Such  experiments  are  made  when 
the  witnesses  are  calm  and  their  whole  minds,  free  from  any 
distractions,  are  intent  upon  the  matter  in  hand.  They  cannot 
be  made  under  the  precise  circumstances  which  attended  the  tran- 
saction to  be  iuvestigated."    And  to  the  same  effect  among  re- 
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cent  cases  is  Shaw  v.  Jewett  (86  N.  Y.  616),  wliere,  in  answer 
to  the  claim  that  the  trial  judge  erred  in  refusing  to  charge  the 
jury  "  that  if  thej  believed  that  the  plaintiff  could  have  seen 
the  train  at  distance  enough  from  the  track  to  have  stopped  his 
horso  before  reaching  the  track,  his  failure  to  see  the  train 
was  negligence  on  his  part  and  he  was  not  entitled  to  recover," 
this  court  held  there  was  no  error,  saying :  "  That  is  not  the 
rule.  The  plaintiff  is  not  bound  to  see ;  he  is  bound  to  make 
all  reasonable  efforts  to  see  that  a  careful  prudent  man  would 
make  in  like  circumstances.  He  is  not  to  provide  against  any 
certain  result.  He  is  to  make  an  effort  for  a  result  that  will 
give  safety ;  such  effort  as  caution,  care  and  prudence  will 
dictate."  I  know  of  no  exception  to  the  doctrine  that  where 
there  is  any  evidence,  direct  or  inferential,  of  care  or  caution 
on  the  part  of  the  person  injured,  the  question  whether  it  was 
in  compliance  with  that  rule,  is  for  the  jury. 

In  the  case  before  us  the  accident  happened  on  the  17th  of 
August,  1882,  at  about  five  o'clock  in  the  afternoon,  at  Rich- 
mond Hill,  where  the  defendants  had  a  station,  and  by  which 
pajssed  two  of  their  tracks  running  east  and  west,  intersecting  a 
highway  rnnning  north  and  south.  The  station  was  at  this 
point  and  on  the  south  side  of  the  track.  The  plaintiff  lived 
on  the  north  side  of  the  railroad,  and  at  the  time  in  question 
was  going  along  the  highway  to  a  store  situated  on  the  south 
side  of  the  tracks.  As  she  came  to  the  tracks  to  cross  the  rail- 
road, she  saw  a  train  coming  from  the  west  on  the  southerly 
track ;  it  stopped  at  the  station  to  let  off  passengers,  and  its  cars 
covered  the  highway.  She  stood  still,  waiting  about  five  minutes 
for  the  train  to  move  ahead,  but  when  she  reached  the  track  the 
train  was  still  standing  there  and  she  stopped  just  as  it  started. 
She  "  went  to  walk  across  too."  She  says :  "  As  I  came  up  to  the 
track  I  stood  and  looked  both  ways,  and  along  the  track,  and  saw 
no  engine  "  other  than  that  of  the  train  from  the  west.  She  took 
a  step  or  two,  and  just  as  she  did  so,  saw  a  train  coming  from 
the  east  on  the  north  track,  but  it  was  so  close  that  she  could  not 
make  her  escape.  This  occurred  m  what  seemed  to  her  not 
more  than  a  few  seconds  after  she  had  looked  up  and  down  the 
SiCKBLB  —  Vol.  LVI.  64 
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track.  On  cross-examination  by  the  defendant's  counsel,  she 
says :  "  When  I  stepped  on  the  first  track  I  looked  both  ways 
and  could  see  nothing,  and  bat  a  few  seconds  after  that  I  was 
struck."  I  could  see  no  engine,  looking  either  way.  The  train 
going  west  had  not  then  left  the  station.  She  says :  "  It  was 
just  in  the  motion  of  moving  ahead  at  the  time  I  took  a  step  or 
two,  then  I  stopped  on  the  north  track  just  by  the  side  of  the 
track."  She  was  not  between  the  rails,' but  stood  by  the  side 
of  the  rail,  looking  at  the  train,  still  at  the  crossing.  Asked  by 
the  defendant's  counsel :  "  Q.  If  you  had  stepped  up  by  the  side 
of  that  track  and  looked  up  the  road,  you  would  have  seen  the 
train,  wouldn't  you  ? "  She  says :  "  I  did  look  up,  and  saw  it 
too.  It  was  so  close  by  me  that  I  could  not  possibly  make  my 
escape.  If  I  had  looked  earlier  I  would  have  seen  it,  but  I  did 
not  think  there  was  any  need  of  my  looking  more  than  once, 
and  I  did  not  think  there  was  any  other  train  due  at  that  time. 
I  had  looked  a  few  seconds  before  and  then  wont  right  on. 
When  I  looked  1  could  see  about  a  quarter  of  a  mile.  I  did 
not  see  any  train,  and  then  I  walked  on  toward  the  track,  and 
the  train  was  right  upon  me  before  1  noticed  it."  At  this  time 
the  engine  at  the  depot  was  blowing  off  steam,  and  she  heard 
no  bell  or  whistle  from  the  train  coming  from  the  east.  Accord- 
ing to  the  defendant's  time  table  these  trains  should  not  have 
met  or  passed  each  other  at  this  station,  but  the  train  going  east 
was  behind  time.  The  engineer  in  charge  of  the  train  going  west 
first  saw  the  plaintiff  when  six  hundred  feet  distant.  Can  it 
be  said  under  these  circumstances  that  she  was  bound  as  matter 
of  law  to  see  the  incoming  train  ?  Was  it  not  rather  for  the 
jury  to  say  whether  or  not  she  had  made  the  effort  which  a 
prudent  person  would  make  in  like  circumstances  ?  I  think  it 
was  for  the  jury,  for  it  cannot  bo  said  to  be  impossible  for  a 
reasonable  person  to  conclude  that  the  accident  was  caused  by 
the  negligent  running  of  the  defendant's  train,  and  not  by  the. 
omission  of  a  duty,  or  reasonable  care  on  the  part  of  the  plain- 
tiff to  avoid  the  collision.  The  train  was  unexpected  ;  it  was 
running,  as  the  jury  might  find,  at  a  dangerous  rate  of  speed, 
giving  no  signals  of  its  approach,  while  the  escape  of  steam 
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and  the  noise  made  by  the  other  engine  might  distract  and  to 
some  extent  divert  the  attention  of  the  plaintiflf,  who  never- 
theless was  not  heedless,  but  looked  in  both  directions  along 
the  track.  Whether  she  looked  exactly  at  the  right  moment, 
or  in  each  direction  in  proper  succession,  or  from  the  place  most 
likely  to  afford  information,  cannot  be  determined  as  matter  of 
law,  and  whether  upon  the  whole,  and  in  view  of  all  the  sur- 
rounding circumstances,  including  the  negligent  condnct  of 
defendant,  she  exercised  due  care,  was  a  question  which  the 
trial  court  could  not  properly  decide  for  itself,  but  was  bound 
to  submit  to  the  jury  as  one  which  they  alone  could  answer. 

The  judgment  rendered  upon  their  verdict  should,  therefore, 
be  affirmed. 

All  concur,  except  KuGEB,  Ch.  J.,  Earl  and  Finch,  J  J., 
dissenting. 

Judgment  affirmed. 


Appellant. 

When  a  deed  has  been  duly  accnowledged,  although  there  appears  to  have 
been  a  sabscriblng  witness,  it  is  not  necessary  to  call  him  for  the  par- 
pose  of  proving  its  execution. 

In  an  action  of  ejectment,  plaintiff  claimed  title  ander  a  deed  which  she 
alleged  had  been  executed  and  delivered  to  her  by  her  mother,  who  after- 
ward obtained  possession  thereof  and  destroyed  it,  and  then  deeded  the 
land  to  defendant,  who  had  full  knowledge  of  the  previous  conveyance. 
Plaintiflf  proved  by  several  witnesses  that  she  had  in  her  possession  a 
deed  purporting  to  convey  the  premises,  to  be  executed  under  seal  by  her 
motherland  to  be  acknowledged  before  L.,  a  Justice  of  the  peace;  also 
that  such  a  deed  was  delivered  to  her  by  her  mother,  and  placed  by  her 
in  her  bureau  drawer,  from  which  it  was  subsequently  taken  by  the 
mother  and  burned  on  account  of  her  displeasure  at  her  daughter's  mar- 
riage. PlaintiflP  also  proved  admissions  on  the  part  of  defendant  that  the 
deed  in  question  had  been  executed  at  his  suggestion,  as  claimed  by  plain- 
tiff; that  it  was  acknowledged  before  L.,  and  that  defendant,  with  full 
knowledge  thereof,  subsequently  purchased  the  property,  believing  the 
deed  did  not  amount  to  any  thing,  as  it  was  not  recorded  and  had  been  de- 
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strojed.  Seld^  the  evidence  was  safflcient  to  justifj  a  finding  by  the 
jary  that  the  deed  to  plaintiff  was  duly  executed,  acknowledged  and 
delivered. 

B.f  plaintiff's  husband,  after  having  testified  as  a  witness  in  her  behalf,  that 
defendant  exhibited  the  deed  to  him,  testified  on  cross-examination  that 
he  asked  her  to  see  the  deed.  He  was  then  allowed  to  state  on  re-direct 
examination,  under  objection  and  exception,  that  before  he  asked  to  see 
the  deed,  plaintiff'  told  him  she  had  a  deed  of  the  premises.  Held  no 
error. 

Plaintiff's  mother  died  before  the  trial;  plaintiff  was  allowed  to  testify 
that  she  had  the  deed  in  her  possession,  and  that  the  signature 
thereto  was  in  the  handwriting  of  her  mother.  Held,  that  this  was  not 
a  violation  of  section  829  of  the  Code  of  Civil  Procedure;  that  it  did  not 
involve  a  personal  transaction  between  her  and  her  mother,  and  so,  was 
competent. 

Plaintiff  was  also  allowed  to  testify  to  conversations  between  her  mother 
and  defendant,  in  which  it  did  not  appear  that  she  took  any  part.  Held 
no  error. 

(Argued  December  15,  1885  ;  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  25, 1883,  which  affirmed  a  judgment  m  favor 
of  plain tiflF,  entered  upon  a  verdict.  (Mem,  of  decision  below, 
29  Hun,  119.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

D.  Morris  for  appellant.  The  defendant  having  title  duly 
authenticated  by  written  evidence,  and  being  in  possession  of 
the  lands  in  suit  thereunder,  as  matter  of  law,  cannot  be  ejected 
unless  the  plaintiff  makes  a  clear  case  showing  the  execution 
and  delivery  of  a  prior  deed  duly  acknowledged.  {Metcalf  v. 
Van  Benthuyaen^  3  N,  Y.  430 ;  Edwards  v.  Noyes^  65  id. 
127;  McPherson  v.  RatKbone^  11  Wend.  96;  Jackson  v. 
Waldran,  13  id.  177;  Moon  v.  Livingston^  28  Barb.  548.) 
Plaintiff  failed  to  prove  the  execution,  delivery,  and  contents 
of  the  alleged  deed.  (Phillips'  Ev.  468,  469;  G-illis  v. 
S?naiher,  2  Stark.  460 ;  Moon  v.  Livingston^  28  Barb.  543, 
560.)  Concede  the  execution  of  the  deed  is  proven  by  legiti- 
mate testimony,  yet  it  is  of  no  avail  to  the  plaintiff,  or  effect 
against  the  defendant,  a  purchaser  for  value.    (1  B.  S.  [2d  ed.] 
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J,  §  136 ;  Chamberlain  v.  Spargur,  86  K  Y.  603.)  The 
court  erred  in  permitting  plaintiff,  under  an  objection  and  an 
exception,  to  testify  to  the  genuineness  of  her  alleged  grantor's 
signature.  (Code  of  Civ.  Pro.,  §  829  ;  Hcioornb  v.  Holcomlj 
95  N.  T.  316 ;  Sweet  v.  Gaw,  28  Hun,  432 ;  Hashel  v.  Ben^ 
son,  55  How-  360 ;  Lewis  v.  Merritt,  98  N.  T.  206.)  A  party 
has  a  right  to  an  adjudication  upon  legal  evidence.  (  Williama 
V.  Fiteh,  18  N.  Y.  651';  Foote  v.  Beecher,  78  id.  167.) 

Oharlea  S.  Baker  for  respondent.  A  title  to  lands,  duly 
authenticated  by  written  evidence,  will  not  be  set  aside  on  the 
assumption  of  a  previously  lost  conveyance,  except  upon  clear 
proof  of  existence  and  execution  of  the  supposed  deed ;  and 
so  much  of  its  contents  as  will  enable  the  court  to  determine 
the  character  of  the  instrument.  {Metoalf  v.  Van  Benthuysen^ 
3  N.  Y.  424 ;  Ednoarde  v.  Noyes^  66  id.  125;  Kent  v.  Ua/r- 
courts  83  Barb.  491.)  When  an  instrument  is  prepared  upon 
a  printed  form,  ordinarily  used  for  snch  a  purpose,  by  a  person 
accustomed  to  drafting  such  instruments,  a  strong  presumption 
is  created  that  the  instrument  contains  all  the  requirements  to 
embrace  the  objects  intended.  {McDonald  v.  Winter^  17 
Weekly  Dig.  878 ;  Leland  v.  Cameron^  31  N.  Y.  115  ;  Man- 
derviUe  v.  ReynoldSy  68  id.  628.)  It  is  not  necessary  to  call 
the  subscribing  witness  to  a  deed  in  case  of  its  loss  or  destruc- 
tion of  the  instrument.  {Eeiton  v.  Mitchell^  26  Mich.  502.) 
The  evidence  being  sufficient  to  establish  that  the  deed  was 
acknowledged  before  a  proper  officer,  it  was  not  necessary  to 
call  the  subscribing  witness.  (Laws  of  1883,  chap.  195,  p. 
200 ;  Wood  v.  Chapvn,  13  N.  Y.  509.)  The  general  rule 
that  a  party  cannot,  by  proof  of  contradictory  statements 
made  by  a  witness  he  has  voluntarily  called,  attack  his  testi- 
mony, but  is  bound  by  it,  does  not  govern  or  apply  in  those 
cases  where,  by  statute  or  the  rules  of  the  common  law, 
he  is  compelled  to  call  him,  as  in  the  cases  of  wills,  and  in 
other  cases  where  an  attesting  witness  is  required.  {Peehles  v. 
Oaee,  2  Bradf .  226,  242 ;  BuUard  v.  PeareaJl,  53  N.  Y.  230  ; 
Hufd&r  y.  Wetgelly  84  id.  649,  656 ;  Brown  v.  BdUms,  4 
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Pick.  187,  189,  194 ;  Cowdeyi  v.  JSeynolds,  13  S.  &  R  281 ; 
Siqfried  v.  Leoauy  6  id.  308,  314;  Oonselyea  v.  Walker^  2 
Denio,  117,  123;  Peebles  v.  Case,  2  Bradf.  226;  2  Greenl. 
Ev.,  §  443.)  Substantially  everything  having  been  proved 
that  was  necessary  to  show  that  the  premises  had  been  con- 
veyed to  the  plaintiff  by  an  instrument  valid  to  convey  the 
title  to  the  premises,  and  good  against  everybody  except  a  subse- 
quent grantee  with  a  properly  executed  conveyance,  it  was  en- 
tirely proper  to  prove  the  declarations  of  the  grantee  and  the 
defendants  to  corroborate  the  existence  of  the  conveyance. 
{Kent  V.  Harcourt,  33  Barb.  491,  495.) 

Kapallo,  J.  This  is  an  action  of  ejectment  for  certain  land 
claimed  by  the  plaintiff  to  have  been  conveyed  to  her  by  her 
mother,  Jane  Haskell,  now  deceased,  in  March,  1865,  by  a  deed 
which  is  alleged  to  have  been  delivered  by  Jane  Haskell  to  the 
plaintiff  before  her  marriage  to  Simmons,  but  to  have  been, 
after  its  delivery  to  the  plaintiff,  wrongfully  taken  by  Jane 
Haskell  from  the  possession  of  the  plaintiff  and  destroyed. 

The  alleged  deed  was  never  recoixled,  and  after  its  alleged 
destruction  Jane  Haskell  conveyed  the  same  land  to  Havens, 
the  defendant,  who  is  in  possession  thereof,  but  it  is  claimed 
that  before  his  purchase  he  had  full  notice  of  the  execntion  of 
the  deed  to  the  plaintiff  and  of  her  rights  thereunder. 

The  plaintiff,  to  maintain  the  issue  on  her  part,  called  as  a 
witness  her  husband,  John  Simmons,  to  whom  she  was  mar- 
ried in  July,  1865,  after  the  date  of  the  alleged  execution  of 
the  deed.  He  testified  that  before  his  marriage  to  the  plain- 
tiff, she  exhibited  to  him  a  deed  which  purported  to  have  been 
executed  to  her  by  her  mother,  Jane  Haskell ;  that  he  read  it 
and  it  purported  to  convey  the  premises  in  question ;  that  it 
was  dated  in  March,  1865,  and  purported  to  be  executed  under 
seal,  and  to  be  acknowledged  before  Edwin  Lamport,  a  justice 
of  the  peace,  and  that  there  was  a  subscribing  witness  to  it 
named  Israel  H.  Arnold.  There  was  evidence  of  several  other 
witnesses  on  the  part  of  the  plaintiff,  to  the  effect  that  she  had 
such  a  deed  in  her  possession  and  had  exhibited  it  to  them. 
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Her  sister  gave  testimony  tending  to  show  that  this  deed  was 
delivered  in  her  presence  by  Jane  Haskell  to  the  plaintiff; 
that  the  plaintiff  put  it  in  her  bureau  drawer  and  kept  it  there 
until,  immediately  after  plaintiff's  marriage,  it  was  taken  there- 
from by  Jane  Haskell  and  put  in  the  stove  and  burned,  on 
account  of  Jane  Haskeirs  displeasure  at  the  marriage  of  the 
plaintiff  with  Simmons.  There  was  also  evidence  of  admis- 
sions of  Jane  Haskell  made  before  her  conveyance  to  Havens, 
and  while  she  was  still  in  possession,  that  she  had  executed 
the  deed  to  the  plaintiff  and  had  destroyed  it  for  the  reason 
above  stated.  There  was  also  evidence  of  a  meeting  at  about 
the  time  when  the  deed  in  question  is  said  to  have  been  dated, 
at  a  place  called  the  Norcott  House,  at  which  meeting  Jane 
Haskell,  Arnold  and  Lamport  and  a  Mrs.  Van  Huysen  were 
present,  and  that  a  deed  was  there  made  out  which  Jane 
Haskell  afterward  stated  to  Mrs.  Yan  Huysen  was  a  deed  of 
a  farm  to  the  plaintiff,  which  she  had  executed  because  the 
property  came  from  plaintiff's  father ;  that  she  was  his  only  child, 
and  he  intended  slie  should  have  it,  she,  Mrs.  Haskell,  having 
other  children  by  a  former  husband,  but  that  if  plaintiff  should 
marry  Simmons  she  should  never  have  any  of  the  property, 
and  she,  Jane  Haskell,  would  destroy  the  deed. 

Numerous  other  witnesses  testified  to  admissions  of  Havens 
that  the  deed  in  question  had  been  executed  by  Jane  Haskell 
at  his  suggestion ;  that  it  had  been  drawn  by  Arnold  (who  was 
accustomed  to  conveyancing),  and  that  it  had  been  acknowl- 
edged by  Jane  Haskell  before  Lamport,  a  justice  of  the  peace, 
and  that  he,  the  defendant,  purchased  the  same  property  from 
Jane  Haskell  with  full  knowledge  of  the  execution  of  the  deed 
in  question  to  the  plaintiff,  but  in  disregard  of  it  because  it 
did  not  amount  to  any  thing,  having  never  been  recorded  and 
having  been  destroyed.  The  plaintiff  and  her  sister,  to  whom 
she  had  exhibited  it^  testified  to  the  signature  of  their  mother, 
being  in  her  handwriting,  but  there  was  no  proof  of  the  hand- 
writing of  either  Arnold  or  Lamport,  other  than  the  admis- 
sions of  the  defendant.  Neither  Arnold  nor  Lamport  were 
called  to  testify  on  the  part  of  the  plaintiff,  and  the  main 
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points  argued  on  this  appeal  on  the  part  of  the  appellant  are, 
that  the  evidence  of  the  execution  of  the  deed  was  inadmissi- 
ble until  Arnold,  the  subscribing  witue6s,had  been  first  called, 
and  that  the  complaint  should  have  been  dismissed  on  that 
ground,  and  on  the  ground  tliat  the  proof  of  the  execution  of  the 
deed  was  insufficient  for  the  reason  that  there  was  no  proof  that 
it  had  been  attested  by  a  snbscribing  witness,  or  acknowledged. 

This  motion  having  been  denied,  the  defendant  called  Lamport 
and  Arnold  who  both  denied,  the  one  that  he  had  taken  the  ac- 
knowledgment, and  the  other  that  he  had  attested  the  execution 
of  the  deed,  or  of  any  deed,  from  Jane  Haskell  to  the  plaintiff. 
They  testified  that  on  the  occasion  of  the  meeting  at  the  Norcott 
House,  spoken  of  in  the  testimony  on  the  part  of  the  plaintiff,  a 
deed  was  executed  by  Jane  Haskell  and  was  acknowledged  before 
Lamport,  but  they  denied  that  it  was  the  deed  now  in  question, 
and  stated  that  it  was  a  deed  of  different  property,  and  was  a 
deed  from  Jane  Haskell  to  the  defendant,  and  that  that  was  the 
only  occasion  on  which  the  parties  ever  met,  at  the  Norcott 
House.  Arnold  testified  that  he  had,  at  about  the  same  date,  at 
the  request  of  Jane  Haskell,  drawn  a  deed  to  the  plaintiff  of  the 
property  in  controversy,  but  that  he  had  afterward  destroyed  it 
before  its  execution.  The  defendant  also  denied  having  made 
the  admissions  attributed  to  him. 

The  plaintiff,  in  rebuttal,  called  witnesses  to  contradict 
Arnold  and  Lamport,  and  such  witnesses  testified  to  admissions 
of  Lamport,  that  he  liad  taken  the  acknowledgement  of  the  deed 
from  Jane  Haskell  to  the  plaintiff,  and  like  admissions  of 
Arnold  that  he  had  drawn  the  deed  and  attested  its  execution, 
Arnold  and  Lamport  having  been  first  examined  in  respect  to 
such  admissions  and  having  denied  them.  The  testimony  on 
these  points  was  very  confiicting,  but  the  disputed  questions  of 
fact  were  fairly  submitted  to  the  jury  and  must  be  regarded 
as  settled  by  their  verdict. 

We  are  of  opinion  that  the  admissions  of  Havens,  and 
the  other  evidence  tending  to  show  that  the  deed  had  been 
executed  and  had  been  acknowledged  before  Lamport,  who  was 
conceded  to  have  been  a  justice  of  the  peace,  dispensed  with  the 
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necessity  of  proof  that  it  had  been  att^ted  by  a  subscribing  wit- 
ness, and  were  suflicient,  if  credited  by  the  jury,  to  entitle  them 
to  find  that  it  had  been  duly  executed  and  acknowledged,  and 
that  where  a  deed  of  land  has  been  duly  acknowledged,  it  is  not 
necessary,  for  the  purpose  of  proving  its  execution,  to  call  the 
subscribing  witness,  though  there  appear  to  have  been  one. 

Some  exceptions  were  taken  to  rulings  on  the  trial  on  ques- 
tions of  evidence,  which  require  notice.  Simmons,  the  plaintifl's 
husband,  after  having  testified,  on  Iiis  direct  examination,  to  the 
fact  that  the  plaintiff  exhibited  the  deed  to  him,  testified,  on 
his  cross-examination,  that  he  asked  her  to  see  the  deed.  On 
being  recalled  by  the  plaintiff  ho  was  allowed  to  state,  under 
objection  and  exception,  that  before  he  asked  to  see  the  deed, 
and  in  the  same  conversation,  plaintiff  told  him  that  she  Iiad  a 
deed  of  the  place.  This  was  merely  explanatory  of  his  statement 
on  cross-examination  that  he  asked  to  see  the  deed,  and  added 
nothing  to  the  force  of  the  testimony  he  had  already  given 
that  plaintiff  had  exhibited  the  deed  to  him,  and  that  he  had. 
read  it,  and  that  it  described  the  land  in  controversy. 

Exception  was  also  taken  to  the  plaintiff  "being  allowed  to 
testify  that  she  had  the  deed  in  her  possession  and  that  the  sig- 
nature was  in  the  handwriting  of  her  mother.  She  was  not 
asked,  and  did  not  state,  from  whom  she  received  the  deed,  and 
her  testimony  as  to  the  handwriting  or  the  contents  of  the  deed, 
did  not  involve  a  personal  transaction  between  her  and  her 
mother.  Tiie  plaintiff  might  have  received  the  deed  from  some 
third  person.  She  was  also  allowed  to  testify  to  conversations 
between  her  mother  and  the  defendant,  at  which  the  witness 
was  present,  but  it  does  not  appear  that  she  took  any  part  in  the 
conversations,  and  the  objection  is  answered  by  the  case  of 
Gary  v.  White  (59  N.  T.  336). 

All  the  other  exceptions  are  covered  by  the  views  we  have 
already  expressed. 

The  judgment  should  be  affirmed. 

All  concur,  except  Miller,  J.,  not  voting. 

Judgment  affirmed. 
SiCKELS  — Vol.  LVI.  55 
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Statement  of  case. 


ll?SL!2?l  Orson  C.  Lindebman,  Respondent,  v.  Mamon  J.  Farquhak- 

80N,  Appellant. 

Prior  to  the  passage  of  the  Enabling  Act  of  1884  (Chap.  881,  Laws  of  1884), 
a  married  woman,  who  had  no  separate  estate  and  was  not  engaged  in  anj 
separate  basinefw,  was  incapable,  by  reason  of  her  coverture,  of  malting 
a  contract. 

Even  where  she  had  a  separate  estate,  a  promissory  note  made  by  her  was 
open  to  the  defense  of  want  of  consideration,  although  in  the  hands  of  a 
bona  fide  holder  for  valae. 
/  Where,  therefore,  a  married  woman,  in  1879,  Toluntarily  gave  her  promis- 

sory note  for  the  amoant  of  a  claim  against  her  hasband,  without  any 
request  on  his  part  that  she  should  become  security  for  him,  and  without 
any  consideration,  either  by  way  of  a  transfer  of  the  claim  to  her  or 
otherwise,  and,  in  an  action  upon  the  note,  there  was  no  allegation  or 
finding  that  she  had  any  separate  estate ;  held,  that  want  of  consideration 
was  a  good  defense,  although  plaintiff  was  a  bona  fide  purchaser  for 
value,  and  although  by  the  terms  of  the  note  the  same  was  made  a  charge 
on  defendant's  separate  estate. 

(Argued  December  18, 1885 ;  decided  March  2, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  made  April  20,  18839 
which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  the  report  of  a  referee,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Oearge  M.  Phelps  for  appellant.  The  defendant  was  an 
entire  stranger  to  the  transaction  between  her  husband  and  his 
creditor,  and  her  promise  embodied  in  the  note  was  an  entirely 
distinct  and  independent  transaction  and  was  entirely  without 
consideration.  {Cary  v.  White^  52  N.  Y.  138 ;  Farnsworth 
V.  Clark,  44:  Barb.  601 ;  Chitty  on  Cent.  52 ;  1  Pars,  on  Cont. 
391-2,  496-7 ;  Ward  v.  AdamSy  24  Me.  177.)  This  obliga- 
tion is  not  governed  by  the  law-merchant,  and  therefore  the 
plaintiff,  notwithstanding  his  alleged  ^/laj^  purchase,  stands 
in  the  position  of  the  creditor,  Lovell,  with  no  superior  equities, 
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and  the  defense  of  want  of  consideration,  if  established,  must 
prevail,  as  though  no  transfer  had  been  attempted.  {Loomia 
V.  Husky  66  N.  T.  462.) 

Frcmk  Rumsey  for  respondent.  The  affirmative  allegations 
in  the  answer  that  there  was  no  consideration  for  the  note  will 
not  put  in  issue  the  contrary  ^legation  in  the  complaint. 
{Fleishman  v.  Stem^  15  Weekly  Dig.  274.)  There  was  an 
actual  and  sufficient  consideration  of  the  execution  of  the  note 
by  the  defendant.  {Ilienman  v.  MouLUm^  14  Johns.  468.) 
Looking  at  the  obligation  in  suit  as  a  collateral  security  for  the 
payment  of  the  principal  debt  there  is  sufficient  considera- 
tion to  support  it.  {Orocers^  Bk.  v.  Penfiddy^  Hun,  281; 
Place  v.  Mcllwairiy  38  N.  T.  96 ;  Thompson  v.  Chreyy  63  Me. 
228 ;  Mut.  Z.  Ins.  Co.  v.  Smithy  23  Hun,  535 ;  SiewaH  v. 
I£cGam,ny  1  Cow.  99;  Eling  v.  VanderlyUy  4  Johns.  237; 
Todd  V.  Amesy  60  Barb.  454 ;  JUanhaitan  JS.  c6  M.  Co. 
V.  Thompsony  58  N.  T.  82  ;  Penn.  Coal  Co.  v.  Blakey  85  id. 
226 ;  Thompson  v.  Grayy  63  Me.  228 ;  Wheeler  v.  Slocumh,  16 
Pick-  52 ;  Boyd  v.  Frehey  5  Gray,  554.)  The  conclusion  of 
the  referee  that  the  note  in  suit  was  non-negotiable  and  not  gov- 
erned by  the  rules  of  the  law-merchant  was  erroneous.  {Third 
Nat.  Bk.  V.  Blakey  73  N.  Y.  260 ;  Wodsey  v.  BrowUy  11 
Hun,  55 ;  Manhattan  B.  <&  M.  Co.  v.  Thompsony  58  N.  Y.  82.) 
A  married  woman  is  liable  upon  her  accommodation  indorse- 
ment in  which  her  separate  estate  is  charged.  {Com  Exch. 
Ins.  Co.  V.  Bdbcocky  42  N.  Y.  613 ;  Third  Nat.  Bk.  v.  Blake, 
73  id.  260 ;  Bodine  v.  KiUeeny  53  id.  96 ;  AcUey  v.  Wedervelty 
86  id.  448 ;  Tiemyer  v.  Tumquist,  85  id.  516  ;  BaU  v.  WilsoUy 
16  Barb.  549.)  If  it  should  be  held  that  a  note  in  suit  is  not 
governed  by  the  law-merchant,  the  principle  of  estoppel  should 
apply  to  it  in  the  hands  of  the  plaintiflF.  {Bodine  v.  KiUeeny 
53  N.  Y.  96 ;  Smyth  v.  Munroey  84  id.  354 ;  Anderson  v. 
Mathery  44  id.  249.) 

Rapallo,  J.  This  action  was  brought  upon  a  promissory 
note  dated  April  3, 1879,  made  by  the  defendant  and  Frank 
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H.  Farquarson,  whereby,  for  value  received,  they  promised  to 
pay  to  James  Loveil  or  order,  $800,  with  use,  nine  months 
after  date,  and  made  the  same  a  cliarge  on  their  separate  estate ; 
which  note  was  before  maturity  transferred  for  value  by  Loveil 
to  the  plaintiff  in  this  action. 

The  answer  admitted  the  making  of  the  note  described  in 
the  complaint,  but  set  up,  among  other  defenses,  that  it  was 
given  without  consideration. 

The  referee  before  whom  the  issues  were  tried,  found  as 
facts  that  on  the  8d  of  April,  1879,  James  H.  Farquarson 
was  indebted  to  James  Loveil  for  corn  sold ;  that  James  H. 
Farquarson  was  the  husband  of  the  defendant,  and  on  the  day 
named,  being  sick,  in  extremis^  and  unable  to  converse  or 
transact  any  business,  Loveil  came  to  him  with  a  view  of  set- 
tling up  the  business  between  them,  and  was  informed  by  his 
wife,  the  defendant,  that  his  physicians  liad  forbidden  any 
interview,  and  declined  permitting  Loveil  to  see  him;  that  Loveil 
and  Frank  H.  Farquarson,  the  son  of  James  H.,  then  looked 
over  the  accounts  between  Loveil  and  James  H.  Farquarson 
and  found  due  to  Loveil  the  sura  of  $1,084,  for  which  Loveil 
requested  Frank  H.  and  the  defendant  to  give  him  their  notes, 
with  which  request  they  complied  and  gave  two  notes,  one  of 
which  is  the  note  described  in  the  complaint ;  that  as  between 
Loveil  and  the  defendant,  the  note  described  in  the  complaint 
was  wholly  without  consideration ;  that  James  H.  Farquarson 
died  within  a  few  days  after  the  making  of  the  note ;  that 
after  the  making  of  the  note  and  before  it  became  due,  Loveil 
the  payee,  sold  and  transferred  it,  for  value,  to  the  plaintiff 
without  notice  of  the  want  of  consideration ;  that  at  the  time 
the  note  was*  made  and  at  the  time  of  his  death  James  H.  Far- 
quarson was  insolvent. 

The  referee  found  as  conclusions  of  law  that  the  instrument 
described  in  the  complaint  was  made  without  consideration 
and,  in  the  hands  of  the  plaintiff,  was  not  entitled  to  the  bene- 
fit of  strictly  commercial  paper,  and  that  the  plaintiff  was  not 
entitled  to  recover. 

No  further  findings  were  requested,  and  there  was  no  finding 
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and  DO  allegation  in  the  complaint,  either  that  the  defendant 
had  any  separate  estate  or  that  she  was  engaged  in  any  separate 
business.  In  the  absence  of  either  of  these  facts,  she  was  inca- 
pable, by  reason  of  her  coverture,  of  making  a  contract,  prior  to 
the  passage  of  the  Enabling  Act  of  1884.  (Laws  of  1884,  chap. 
3S1 ;  Yale  v.  Dederer,  18  N.  Y.  265 ;  S,  (7.,  22  id.  450 ;  Com 
Exch.  Bank  v.  Bahcocky  42  id.  613 ;  Zoomis  v.  Euoky  56  id. 
462.) 

It  was  only  in  the  cases  specified  in  the  statutes  of  1848, 
1849,  1860,  1862,  that  married  women  were,  prior  to  1884, 
capable  of  making  contracts  or  of  being  sued  thereon.  But 
even  if  the  appellant  had  a  separate  estate,  and  that  fact  had  been 
alleged  in  conjplaint,  the  referee  was  correct  in  holding  that 
the  instrument  described  in  the  complaint  was  not  entitled  iu 
the  hands  of  the  plaintiff  to  bo  treated  as  strictly  commercial 
]mper,  and  that  the  defense  of  want  of  consideration  was  open  tp 
the  defendant  as  against  the  plaintiff".  {Zoomis  v.  Ht^ky  56 
K  Y.  462.) 

It  is  only  where  a  married  woman  is  carrying  on  a  separate 
business,  that  notes  given  by  her  could,  before  the  act  of  1884, 
be  treated  as  commercial  paper. . 

The  referee's  finding  that  the  note  was  without  consideration 
is  not  inconsistent  with  the  other  facts  found  by  him.  The 
defendant  appears  to  have  given  the  note  voluntarily,  at  the 
request  of  Lovell,  and  merely  for  the  purpose  of  preventing  her 
husband  being  harassed,  when  on  his  death-bed,  by  the  im- 
portunities of  a  creditor.  She  simply  gave  a  written  obligation 
to  pay  a  debt  of  her  husband,  which  she  did  not  owe,  receiving 
nothing  in  return.  The  evidence  may  be  resorted  to  for  the 
purpose  of  sustaining  a  judgment,  although  it  cannot  be  resorted 
to  for  the  purpose  of  reversing  it,  except  under  special  circum- 
stances, which  do  not  exist  here,  and  it  appears  from  the  testi- 
mony of  the  defendant  that  she  received  nothing,and  no  promise 
of  anything,  for  signing  the  note ;  that  Lovell  did  not  assign  or 
release  any  claim  he  had  against  her  husband.  Even  if  the 
testimony  of  Lovell  conflicted  with  this  statement,  the  referee 
liad  the  right  to  give  credit  to  the  defendant,  and  his  finding 
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of  fact  that  she  received  no  consideration  cannot  be  disturbed, 
the  reversal  at  General  Term  not  having  been  made  on  any 
question  of  fact.  Even  an  extension  of  time  is  not  necessarily 
to  be  inferred  Irom  merely  taking  a  collateral  security  payable 
at  a  future  date.  {Cary  y.  WhitCy  62  N.Y.ISS.)  But  here  the 
debtor  was  not  even  a  party  to  the  transaction,  and  was,  so  far 
as  appears,  ignorant  of  it. 

The  case  is  not  similar'to  that  of  Grocer^  Bank  v.  Peiifield 
(79  N.  Y.  502),  where  it  was  held  that  an  accommodation  note 
loaned  to  the  payee  for  the  purpose  of  enabling  him  to  obtain 
credit,  and  without  any  restriction  as  to  its  use,  is  valid  in  the 
hands  of  an  indorsee  who  received  it  aa  security  for  an  antece- 
dent debt.  In  such  a  case  the  existence  of  the  antecedent  debt 
is  a  suflBcient  consideration  for  the  transfer,  to  give  vitality  to 
the  note.  But  here  there  was  no  indebtedness  on  the  part  of 
the  defendant  to  Lovell,  and  Farquarson  never  requested  the 
defendant  to  become  surety  for  him,  and  he  was  not  a  party  to 
the  transaction.  She  was  a  mere  volunteer,  and  the  case  is  a 
simple  one  of  one  person  volunteering  to  promise  to  pay  the 
debt  of  another,  without  any  consideration  and  without  any 
relation  of  principal  and  surety  being  established  between  them. 
If  she  had  voluntarily  paid  and  extinguished  the  debt  without 
any  request  on  the  part  of  the  debtor,  or  any  circumstance  oblig- 
ing her  to  pay  it,  it  is  difficult  to  see  what  recourse  she  could 
legally  have  against  him.  She  might  have  taken  an  as$i<^nment 
of  the  claim,  but  in  that  case  she  could  claim  only  as  transferee 
of  the  right  of  the  creditor,  and  not  for  money  paid  as  his  surety. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  on  the  report  of  the  referee  affirmed. 

All  concur. 

Order  reversed,  and  judgment  affirmed. 
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Daniel  A.  Moran,  Appellant,   v.  Long  Island  City,   Re-    Hilq  Jasf 

spondent. 

The  provision  of  the  Code  of  Civil  Procedare  (%  1778),  providing  that  in  an 
action  against  a  foreign  or  domestic  corporation  upon  '*a  promissory  note 
or  other  evidence  of  debt,  for  the  absolute  payment  of  money/*  the 
plaintiff  may  take  judgment  as  in  case  of  default,  unless  defendant 
serves  with  its  answer  or  demurrer  a  copy  of  an  order  directing  the  issue 
to  be  tried,  etc.,  applies  to  a  municipal  corporation;  and  this,  although 
by  its  charter  it  is  authorized  to  sue  and  be  sued,  to  complain  and  de- 
fend. Such  a  provision  in  its  charter  confers  no  special  right  not  common 
to  corporations  in  general. 

Said  provision  is  constitutional. 

Jt  seems  that  the  decision  of  a  judge,  refusing  to  the  corporation  an  order 
for  the  trial  of  the  issues  presented  by  the  answer  in  such  an  action,  is 
reviewable  on  appeal. 

Maran  v.  Lang  Island  City  (88  Hun,  122),  reversed. 

(Argued  December  22,  1885  ;  decided  March  2, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  30,  1885, 
which  reversed  an  order  of  Special  Term,  denying  a  motion  to 
vacate  a  judgment  entered  herein,  and  which  granted  said 
motion.     (Reported  below,  38  Hun,  122.) 

This  action  was  brought  to  recover  the  amount  of  certain  in- 
terest coupons  attached  to  bonds  alleged  in  the  complaint  to 
have  been  issued  bj  defendant,  a  municipal  corporation. 

The  answer  denied  the  issuing  of  the  bonds  by  defendant ;  a 
copy  was  served  upon  plainti£Ps  attorney,  but  was  returned 
with  a  notice  indorsed  thereon,  to  the  effect  that  it  was  returned 
because  no  order  of  a  judge  was  served  therewitli,  as  required 
by  the  Code  of  Civil  Procedure  (§  1778),  and  thereupon  judg- 
ment was  entered  against  defendant  as  by  default. 

Wm.  F.  Ahhett  for  appellant.  Section  1778  of  the  Code  of 
Civil  Procedure  applies  to  municipal  corporations.  (Code  of 
Civ.  Pro.,  §§  431,  625,  1804 ;  Erlceiibraoh  v.  Erhenbrach,  96  N. 
Y.  466.)    An  application  to  the  court  to  enter  judgment  was 
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not  necessary.     {Hutson  v.  Morriscmia  S.  Co.^  12  Abb.  N-  0. 

278.) 

A.  T.  Payne  for  respondent.  Section  1778  of  the  Code  of 
Civil  Procedure  does  not  apply  to  a  municipal  corporation. 
{Tyler  v.  JEina  Fire  Ins.  Co.,  2  Wend.  280 ;  AnonymouSj  6 
Cow.  41.)  The  right  of  defendant  to  defend  an  action  is  the 
same  right  accorded  a  natural  person,  (Const.,  art.  8,  §  3 ;  Jf. 
r.  Life  Ins.  Co.  v.  Un.  Life  Ins.  Co.,  88  N.  T.  424 ;  Way- 
land  V.  Tyson,  45  id.  281 ;  Thomson  v.  £rie  R.  Co.,  id.  468.) 

Rapallo,  J.  We  think  that  section  1778  of  the  Code  ia 
applicable  to  municipal,  as  well  as  to  other  domestic  corpora- 
tions. They  come  within  the  definition  of  domestic  corpora- 
tions contained  in  section  3343 ;  they  are  treated  as  included  in 
that  term  in  section  431,  which  prescribes  the  manner  of  serv- 
ing a  summons  on  a  domestic  corporation,  and  the  Code 
expressly  specifies  which  of  the  provisions  relating  to  actions 
against  corporations  shall  not  be  applicable  to  domestic  muni- 
cipal or  political  corporations.  By  section  1804,  the  provisions 
of  articles  second,  third  and  fourth  of  title  II  are  declared  not 
to  apply  to  such  corporations,  leaving  it  plainly  to  be  inferred 
that  the  provisions  of  article  first  of  that  title  are  intended  to  be 
applied.  Section  1778  is  one  of  the  provisions  of  article  first, 
and  the  conclusion  is  irresistible  that  it  was  intended  to  leave 
it  applicable,  as  its  terms  import,  to  all  classes  of  domestic  cor- 
porations. 

The  sole  ground  upon  which  the  order  of  the  Special  Term 
was  reversed  is  stated  in  the  opinion  at  General  Term  to  have 
been  that  section  1778  was  not  applicable  to  municipal  corpora- 
tions; but  on  the  present  appeal  the  respondent  takes  the 
further  ground  that  section  1778  is  unconstitutional,  in  that  it 
impairs  the  right  of  the  defendant  to  defend  the  action. 

The  same  section  was  considered  by  this  court  in  N.  T. 
L.  Ins.  Co.  V.  Universal  L.  Ins.  Co.  (88  N.  T.  424),  and 
the  point  was  there  made  by  counsel  that  the  section  was 
unconstitutional,  but  it  was  not  passed  upon  directly,  the  case 
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having  been  decided  on  another  ground.  Section  1778  was, 
however,  treated  in  that  case  as  substantially  similar  to  section 
4  of  the  act  of  1826,  chapter  325,  re-enacted  with  modifica- 
tions in  2  R.  S.  458,  §§  8  and  9,  which  authorized  judgment 
to  be  entered  summarily  on  application  to  the  court,  against  a 
corporation,  after  the  return  of  service  of  process  upon  it,  in  an 
action  upon  an  obligation  for  the  absolute  payment  of  money, 
etc.,  unless  it  should  satisfactorily  appear  to  the  court  by  affi- 
davit that  the  corporation  had  a  substantial  defense  upon  the 
merits.  This  provision  has  stood  for  over  sixty  years  without 
question,  and  it  differs  from  section  1778  only  in  the  mode  of 
procedure,  the  result  of  both  provisions  being  that  the  court 
must  be  satisfied  tliat  a  good  defense  exists,  before  a  corporation 
is  allowed  to  defend  an  action  on  an  obligation  of  this  descrip- 
tion. 

The  defendant  would  have  the  same  right  to  a  review  of  the 
decision  of  a  judge  refusing  an  order  for  the  trial  of  the  issues, 
which  it  would  have  to  review  an  order  striking  out  the  answer 
as  sham,  or  giving  judgment  on  it  as  frivolous.  We  should 
hesitate  to  pronounce  the  provision  unconstitutional,  after  a 
similar  provision  has  stood,  and  been  acted  upon  by  our  courts, 
for  so  long  a  period,  as  a  valid  regulation  of  the  right  of  cor- 
porations to  defend  actions  brought  against  them  upon  written 
evidences  of  debtr,  and  of  their  right  to  issue  such  obligations. 

The  provision  of  the  charter  of  the  defendant  authorizing  it 
to  sue  and  be  sued,  complain  and  defend  in  any  court,  confers 
upon  it  no  special  right  not  common  to  corporations  in  general. 
The  law  in  respect  to  defending  actions  of  this  description  was 
substantially  the  same  when  the  defendant  was  incoi*porated, 
and  it  cannot  set  up  any  right,  conferred  by  its  charter,  which 
is  not  subject  to  the  control  of  the  legislature. 

Ko  other  point  has  been  raised  on  the  part  of  the  respondent. 

The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 
SiOKBLS  — Vol.  LVI.  56 
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109  49i|     The  Gebmania  National  Bank  of  New  Okleans,  Respondent, 
V.  William  G.  Taaks  et  al.,  Appellants. 

Where  to  a  promise  to  accept  a  bill  of  exchange  is  attached  a  condition  pre- 
cedent, which  is  a  substantive  part  of  the  promise,  and  is  so  coupled  with 
it  as  to  show  that  the  promisor  did  not  intend  to  bind  himself,  except  on 
compliance  with  the  condition,  this  is  not  an  unconditional  promise  to  ac- 
cept within  the  statute  (1  R.  S.  768,  §§  6,  8)  such  as  will  support  an  ac- 
tion against  the  promisor  as  acceptor. 

Defendants'  firm,  doing  business  in  the  city  of  New  York,  wrote  a  letter  to  B. 
&  Co.,  a  firm  doing  business  in  New  Orleans, which  contained  this  clause: 
"  We  are  ready  to  pay  your  sight  drafts  on  us  which  you  advise  us  as  hav- 
ing been  drawn  against  particularly  described  shipments  to  the  extent  of 
$50,0C0  on  account  of  subsequent  remittances."  Plaintiff,  in  reliance 
upon  this  letter,  purchased  of  B.  &  Co.  two  sight  drafts,  drawn  by  that 
firm  upon  defendants.  They  were  not  accompanied  by  bills  of  lading  or 
any  advices  of  shipments,  and  no  such  advices  were  sent  to  defendants. 
Defendants  refused  to  pay  the  drafts.  In  an  action  thereon,  held,  that  it 
could  not  be  sustained  either  as  an  action  upon  an  acceptance,  because 
the  promise  was  conditional,  nor  as  an  action  upon  the  letter,  treating  it 
as  a  general  letter  of  credit,  because  the  condition  upon  which  the  lia- 
bility  depended  was  not  performed;  that  while'  the  letter  did  not  con- 
template that  drafts  were  to  be  accompanied  by  bills  of  lading,  or  were 
only  to  be  drawn  after  shipment  had  been  fully  completed,  the  promise 
was  limited  to  the  acceptance  of  such  uncovered  drafts  as  should  be 
drawn  on  the  credit  of  specific  shipments  in  progress  but  not  completed, 
of  which  defendants  should  be  particularly  advised  before  the  drafts  were 
presented  for  payment.  * 

G.  N.  Bank  v.  Took*  (31  Hun.  260),  reversed, 

(Argued  January  20, 1886;  decided  March  2, 1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  18,  1883,  which  affirmed  a  judgment  in  favor  of 
plaintiflE,  entered  upon  a  verdict.     (Reported  below,  31  Hun, 

aeo.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Edward  Salomon  for  appellants.  The  defendants'  letter  of 
March  7,  1878,  was  not  an  unconditional  promise  to  accept  a 
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bill  before  it  is  drawn,  and  the  trial  court  erred  in  holding  it 
to  be  such.  (2  R.  S.  768,  §  8.)  No  precise  or  particular  words 
are  requisite  to  create  a  condition,  it  depends  upon  the  inten- 
tion of  the  parties,  to  be  collected  in  each  particular  case  from 
the  terms  of  the  agreement  itself,  and  from  the  subject-matter 
to  which  it  relates.  (2  Para,  on  Cont.  525  ;  1  Pars,  on  Notes 
and  Bills,  301  \  K.  T.  <b  Vir.  State  Stock  Bk.  v.  Gibson^  5 
Duer,  5S4;  Harrison  v.  Smithy  2  Sweeny,  669;  Lowery  v. 
Stewardy  3  Bosw.  505 ;  Lockwood  v.  Brownaouy  53  Tex.  523 ; 
Anderson  v.  Hicky  3  Camp.  179;  Grant  v.  ShaWy  16  Mass. 
341.)  The  promise  to  pay  the  future  drafts  being  conditional, 
the  defendants  are  not  liable  as  acceptors,  whether  the  con- 
dition has  been  fulfilled  or  not.  (I  R  S.  768,  §  8  ;  iV^.  F,  cfe 
Vir.  State  Stock  Bk,  v.  Gibsony  5  Duer,  57*4 ;  Harrieon  v. 
Smithy  2  Sweeny,  669 ;  j^tna  Nat.  Bk.  v.  Fourth  Nat.  Bk.y 
46  N.  T.  82,  88;  Shaver  v.  W.  U.  Tel.  Co.y  57  id.  459,  463.) 
No  action  can  be  maintained  by  the  plaintiflE  upon  the  defend- 
ants' letter  of  March  7,  1878,  as  a  letter  of  credit.  {Bobbins 
V.  Binghairiy  4  Johns.  476 ;  Walsh  v.  Bailiey  10  id.  180 ; 
Birkhead  v.  Browny  5  Hill,  634,  642,  643 ;  S.  C.  affinned,  2 
Denio,  375 ;  Union  Bk.  v.  Coster's  Ee'rSy  3  N.  Y.  203,  214; 
EvansvUle  Nat.  Bk.  v.  KaufmanUy  93  id.  273,  276 ;  Whit- 
ford  V.  LaidLeVy  94  id.  145,  148.)  A  failure  to  remit  ended 
or  exhausted  the  credit  just  as  well  as  the  drawing  up  to  the 
amount  of  $50,000,  and  the  promise  to  pay,  even  if  uncon- 
ditional, could  have  no  application  to  drafts  drawn  after  the 
credit  was ended^or exhausted.  {Ulster  Co.  Bk.  v.  McFarlauy 
5  Hill,  432;  S.  C.  affirmed,  3  Denio,  553;  Merch.  Bk.  v. 
OrunjDoldy  72  N.  Y.  472,  479.) 

Samuel  Hand  for  respondent.  Commercial  letters  of  credit 
should  be  construed  as  the  parties  who  act  upon  them  may  be 
reasonably  expected  to  understand  them.  {Lawrence  v.  Mc- 
Calmonty  2  How.  [U.  S.]  450;  Mason  v.  Pritehardy  12  East, 
227 ;  Gelpcke  v.  Quentely  59  Barb.  250  ;  74  N.  Y.  599  ;  Hoff^ 
m^n  Y.  uEtiia  Ins.  Co.y  32  id.  413;  Barney  v.  Worthing^ 
tony  37  id.  112.)     A  second  letter  of  credit,  addressed  to  the 
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one  for  whose  benefit  it  is  written,  is  equivalent  to  a  letter  ad- 
dressed to  any  one  to  whom  it  was  shown  and  who  acted  npon 
it.  {Birkhead  v.  Brown^  6  Hill,  643 ;  Union  Bk.  v.  Coster y 
3  K  Y.  203,  214;  Bam&y  v.  Worthington,  37  id.  112  ;  Shaver 
V.  W.  U,  Tel.  Co.,  57  id.  4G8,  469 ;  Oelpcke  v.  Quentd,  74 
id.  599 ;  Parker  v.  Qre^,  2  Wend.  545.)  Under  the  letter 
of  credit,  the  shipment  of  cotton  was  not  a  condition  prece- 
dent to  the  defendants'  liability,  nor  was  it  necessary  that  drafts 
should  be  accompanied  when  discounted  with  shipping  docu- 
ments ;  but  the  sending  of  shipping  documents  within  a  week 
was  simply  a  duty  of  A.  Eimer  Bader  toward  the  defendants, 
subsequent  to  their  drawing  upon  the  defendants,  and  the 
failure  to  do  so  in  nowise  affected  the  liability  of  the  defend- 
ants to  the  hona  fide  purchasers.  {Oelpcke  v.  Quenid,  59 
Barb.  250;  74  K  T.  599;  Merck,  Bk.  v.  OH^old,  72 
id.  472,  480  ;  Lawrence  v.  McCalmon%  2  How.  [U.  S.]  445 ; 
Tounsley  v.  Samral,  2  Pet.  183.)  The  letter  of  the  defend- 
ants was  an  unconditional  promise  to  pay,  and  they  are  liable 
thereon  as  the  drafts  in  suit  were  actually  accepted.  {Merck, 
Bk.  V.  Oriswoldy  72  N.  Y.  476 ;  Barney  v.  WorthingUm^ 
37  id.  112;  Bk,  of  Mich.  v.  Ely,  17  Wend.  508;  Ulster 
Co.  Bk.  V.  McFarlan,  5  Hill,  432;  Johnson  v.  Clark,  39  N. 
Y.  216 ;  Qelpcke  v.  Quentd,  74  id.  699.) 

Andrews,  J.  This  action  is  brought  to  recover  the  amount 
of  two  sight  drafts  for  $10,000  and  $15,000,  respectively, 
dated  at  New  Orleans,  December  26, 1878,  drawn  by  A.  Eimer 
Bader  &  Co.,  a  firm  engaged  in  the  business  of  buying 
and  exporting  cotton,  upon  Taaks  &  Lichtenstein,  bankers, 
in  the  city  of  New  York.  The  plaintiff,  a  banking  corpo- 
ration at  New  Orleans,  purcliased  the  drafts  from  A.  Eimer 
Bader  &  Co.,  on  the  day  of  their  date,  in  rehance  upon  a  letter 
dated  March  7,  1878,  addressed  by  Taaks  &  Lichtenstein  to 
Bader  &  Co.,  which  had  been  exhibited  to  the  plaintiff.  The 
drafts  were  forwarded  by  the  plaintiff  to  the  city  of  New  York, 
and  there  presented  to  Taaks  &  Lichtenstein  for  payment, 
which  was  refused.     The  firm  of  A.  Eimer  Bader  &  Co., 
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although  in  good  credit  when  the  drafts  were  drawn,  were  in 
fact  insolvent.  On  the  next  day,  December  27, 1878,  the  prin- 
cipal partner  in  the  firm  committed  suicide,  and  the  insolvency 
of  the  firm  immediately  became  known.  The  plaintifi[  claims 
to  recover  on  twO  grounds,  Jlrst^  that  the  letter  of  March  2, 
1878,  was  an  unconditional  promise  by  Taaks  &  Lichtenstein 
to  pay  the  drafts,  whereby,  under  the  statute,  they  became 
liable  as  acceptors,  and  second^  that  if  the  letter  is  not  an  un- 
conditional promise  witliin  the  statute,  it  was  a  general  letter  of 
credit,  upon  faith  of  which  the  plaintiff  purchased  the  drafts, 
whereby  an  obligation  was  created  on  the  part  of  the  defend- 
ants to  repay  the  sums  advanced  by  the  bank. 

The  first  ground  upon  which  the  plaintiff  relies  depends 
upon  the  true  construction  of  the  letter  of  March  7,  1878. 
Prior  to  that  date  there  had  been  some  dealings  between  the 
firm  of  A.  Eimer  Bader  &  Co.,  and  the  defendants,  in  the  pur- 
chase by  the  defendants  of  the  drafts  of  Bader  &  Co.,  drawn 
against  shipments  of  cotton,  and  in  some  cases  the  defendants 
had  accepted  drafts  drawn  by  Bader  &  Co.,  for  their  accommo- 
dation. On  the  2d  of  March,  1878,  Bader  &  Co.,  in  a  letter 
of  fiat  date,  wrote  the  defendants  as  follows  ;  "  Although  the 
greater  portion  of  our  business  for  this  season  is  finished,  and 
although  for  this  reason  the  balance  of  our  business  will  not  be 
so  very  great,  the  thought  nevertheless  occure  to  us  whether  it 
were  not  possible  to  open  between  ourselves  a  mutually  advan- 
tageous arrangement,  by  which  we  should  forward  to  you  our 
drafts  on  Europe,  for  you  to  dispose  of  to  the  best  advantage, 
and  in  return  reimburse  ourselves  by  drafts  on  you.  One  point, 
however,  and  that  a  material  one,  must  not  be  overlooked, 
namely,  that  we  are  allowed  by  the  buyers  of  our  drafts  to 
draw  on  account  of  such  sold  drafts  in  order  to  make  advances 
to  factors  for  cotton  bought,  but  not  yet  received,  or  to  pay  in- 
voices to  the  factors  before  the  shipment  is  completed  or  bills 
of  lading  therefor  signed.  In  the  majority  of  cases  bills  of  lad- 
ing accompany  our  drafts,  to  be  delivered  on  acceptance,  and 
we  should  be  pleased  to  hear  what  your  views  are  as  to  such  an 
arrangement."  In  reply  to  this  letter,  the  defendants  wrote  the 
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letter  of  March  7, 187S.  In  that  letter  the  defendants  say :  "  In 
answer  to  your  favor,  we  reply  that  we  should  be  pleased  to 
undci*take  the  negotiation  in  our  market,  of  your  drafts,  accom- 
panied with  shipping  documents  for  sliipments  of  cotton,  drawn 
on  leading  houses  in  London,  Paris,  Switzerland  and  Germany. 
We  will  credit  you  with  the  rate  of  exchange,  which  we  can 
procure  by  oar  indorsement,  and  with  gold  as  sold,  charging 
you  one-fourth  per  cent  commission.  To  facilitate  our  inters 
course,  we  are  ready  to  pay  your  sight  drafts  on  us,  which  you 
advise  us  as  having  been  drawn  against,  particularly  to  be  de- 
scribed shipments,  to  the  extent  of  $50,000  currency,  on  ac- 
count of  subsequent  remittances,  which  you  would  then  have 
to  send  us  within  a  week,  whereupon  the  credit  will  be  re- 
newed of  itself.  We  charge  you  seven  per  cent  interest  per 
annum."  On  the  12th  of  March,  1878,  Bader  &  Co.  acknowl- 
edged the  receipt  of  the  letter  of  March  7,  1878,  and  expressed 
themselves  satisfied  with  the  conditions.  The  drafts  of  De- 
cember 26,  1878,  in  question,  had  no  bills  of  lading  attached, 
nor  were  they  accompanied  with  any  advice  of  shipments, 
but  in  a  letter  from  Bader  &  Co.,  to  Taaks  &  Lichtenstein, 
written  on  the  same  day,  after  referring  to  some  prior  ship- 
ments promised,  which  had  been  delayed,  they  said  :  "  We 
beg  you  to  take  note  of  five  hundred  bales  more  for  reim- 
bursement at  sixty  days  on  London  bankers,  with  the  ship- 
ment of  which  we  are  at  present  engaged.  We  have  tele- 
graphed for  names  of  bankers,  but  expect  they  will  mostly  be 
Huth.  We  allow  ourselves  to  draw  upon  you  to-day :  No.  22,- 
313,  $15,000,  in  favor  of  ourselves;  No.  22,321,  $10,000,  do." 
The  drafts  in  question  are  those  referred  to  in  this  letter,  and 
the  paragraph  quoted  is  the  only  adrice  of  shipments  which  is 
claimed  to  have  been  made  in  connection  with  the  drafts.  Upon 
these  facts  the  question  arises  whether  the  lettef*  of  March  7, 
1878,  was  an  unconditional  promise  to  pay  drafts  drawn  by 
Bader  &  Co.  Unless  this  question  can  be  affirmatively  answered, 
there  can  be  no  recovery  in  this  case,  as  upon  an  acceptance  of 
the  drafts  by  Taaks  &  Lichtenstein,  whatever  other  ground  of 
liability  there  may  be. 
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Under  the  statute,  there  mast  be  either  an  actual  acceptance 
of  a  bill,  or  an  unconditional  promise  in  writing  to  accept,  to 
support  an  action  against  a  party  as  acceptor.  (1  E.  S.  768,  §§  6, 
8.)  Section  8,  by  which  the  transaction  in  this  case  is  governed, 
declares  that  "  an  unconditional  promise  in  writing  to  accept 
a  bill  before  it  is  drawn,  shall  be  deemed  an  acceptance  in  favor 
of  every  person  who,  upon  the  faith  thereof ,  shall  have  received 
the  bill  for  a  valuable  consideration."  It  is  plain,  we  think, 
that  the  letter  of  March  7, 1878,  was  not  an  unconditional  prom- 
ise within  this  section.  The  promise  of  Taaks  &  Lichteristein 
to  pay  the  drafts  of  Bader  &  Co.,  to  the  amount  stated,  was 
coupled  with  the  condition  that  Taaks  &  Lichtenstein  should  be 
advised  by  the  drawers  that  the  drafts  were  drawn  against 
"particularly  to  be  described  shipments."  It  cannot  be 
claimed  that  the  drafts  contemplated  by  these  letters,  were 
to  be  accompanied  by  bills  of  lading,  or  were  only  to  be 
drawn  after  shipments  had  been  fully  completed.  Such  a 
construction  of  the  defendants'  engagement  would  be  incon- 
sistent with  the  purpose  of  the  arrangement  entered  into  be- 
tween the  parties.  The  proposition  of  Bader  &  Co.,  in  their 
letter  of  March  2,  1878,  was  modified  before  acceptance  by 
Taaks  &  Lichtenstein  in  their  letter  of  March  7th.  They 
required  that  the  foreign  drafts  to  be  negotiated  by  them 
should  be  accompanied  with  shipping  documents,  and  the 
request  of  Bader  &  Co.  to  be  allowed  to  draw  for  advances  to 
factors  for  cotton  bought,  but  "not  yet  received,"  and  to  pay 
invoices  to  factors  "  before  the  shipment  is  completed,  or  bills 
of  lading  therefor  signed,"  was  only  assented  to  in  part  by 
Taaks  &  Lichtenstein.  They  did  not  consent  to  make  advances 
to  pay  for  cotton  bought  by  Bader  &  Co.,  but  not  delivered, 
but  only  to  accept  drafts  against  particularly  to  be  described 
shipments,  of  which  they  should  be  advised  by  Bader  &  Co. 
It  was  the  evident  purpose  of  the  arrangement  finally  con- 
summated between  Bader  &  Co.  and  the  defendants,  that 
Taaks  &  Lichtenstein  should  accept  drafts  not  accompanied  by 
bills  of  lading ;  but  it  is  equally  clear  upon  the  face  of  the 
correspondence  that  their  undei'taking  was  limited  to  the  ac- 
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ceptance  of  Buch  uncovered  drafts  as  should  be  drawn  on  the 
credit  of  specific  shipments  in  progress,  but  not  completed,  of 
which  they  should  be  particularly  advised  before  the  drafts 
were  presented  for  payment,  and  for  which  Bader  &  Co.  were 
to  send  remittances  within  a  week.  By  this  course  of  business 
Bader  &  Co.  were  put  in  f  ands  to  complete  the  shipments  in 
progress,  and  Taaks  &  Lichtenstein,  while  not  having  at  the 
time  bills  of  lading  to  secure  their  advances,  had  the  assur- 
ance of  Bader  &  Co.,  that  they  had  cotton  on  hand,  or  imme- 
diately available,  in  progress  of  shipment,  out  of  which  reim- 
bursement would  be  made.  It  is  apparent  that  this  was  an 
important  and  substantial  condition,  coupled  with  the  defend- 
ants' promise.  It  was,  as  claimed  by  the  learned  counsel  for 
the  defendants,  to  some  extent,  a  guaranty  of  the  good  faith  of 
Bader  &  Co.,  and  though  when  performed  it  would  not  operate 
as  a  legal  pledge  of  the  cotton  for  the  security  of  the  drafts,  it 
placed  Bader  &  Co.  in  a  situation  whore  they  could  not  in 
honor  divert  the  cotton  from  that  purpose,  and  where  if  the 
advice  was  fraudulently  given,  they  would  be  exposed  to 
serious  consequences.  What  constitutes  an  absolute,  uncondi- 
tional promise  to  accept  a  bill,  within  the  statute,  has  been 
considered  in  several  cases.  It  is  well  settled  that  it  is  not  nec- 
essary that  there  should  be  a  promise  to  accept  in  express  terms. 
An  authority  to  draw,  or  a  promise  to  pay,  a  bill  to  be  drawn, 
is  regarded  as  equivalent  to  a  promise  to  accept.  (  Ulster  Co. 
Bk.  V.  McFarlaUj  5  Hill,  432 ;  Barney  v.  Wortldngton^  37 
N.  T.  112.)  So,  also,  restrictions  as  to  the  time  or  amount, 
do  not  prevent  the  promise  from  being  treated  as  uncondi- 
tional and  absolute  as  to  drafts  within  the  limitation.  {Bank  of 
Michigan  v.  Ely^  17  Wend.  508 ;  Ulster  Co.  Bk.  v.  MoFarlan, 
supra,)  It  is  also  held  that  an  authority  given  to  an  agent  to  draw 
"  from  time  to  time,  as  may  be  necessary  in  the  purchase  of 
lumber,"  or  as  "  you  want  more  funds,"  operates  simply  as  an 
instruction  to  the  agent,  and  does  not,  as  to  persons  dealing  with 
him  in  good  faith,  constitute  a  condition.  {Merchants^  Bank 
V.  Griswoldy  72  N.  Y.  472 ;  Bank  of  Michigan  v.  Ely^  supra.) 
The  party  dealing  with  the  agent,  may  rest  upon  his  represen- 
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tation,  express  or  implied,  that  the  draft  is  in  the  business  of 
the  principal,  or  that  the  funds  are  needed,  and  he  is  protected 
although  it  turns  out  that  tlie  representation  is  false.  (iT. 
T.  (&  N.  H.  R.  R.  Go.  V.  Schuyler,  34  N.  T.  30 ;  Mer- 
chcmt^  Bamk  v.  Griswdld,  supra.)  But  where  the  con- 
dition is  a  substantive  part  of  the  promise,  and  is  a  prece- 
dent one,  and  is  so  coupled  with  the  promise  as  to  show 
that  the  promisor  did  not  intend  to  bind  himself,  except  on 
compliance  with  the  condition,  it  is  impossible  in  that  case 
to  "regard  a  promise  to  accept,  as  an  unconditional  promise 
within  the  statute.  This  was,  we  think,  the  character  of  the 
promise  in  this  case.  The  bank,  when  it  took  the  drafts  in 
question,  was  informed  by  the  letter  of  March  7th,  that  the  ac- 
ceptances to  bo  made  by  Taaks  &  Lichtenstein  thereunder, 
wei^e  for  the  accommodation  of  Bader  &  Co.  The  condition 
of  their  promise  to  pay,  was  plainly  written  on  the  face  of  the 
letter.  It  was  material,  and  could  not  be  waived  by  Bader  <fe 
Co.  The  condition  not  having  been  complied  with,  no  obliga- 
tion rested  upon  the  defendants  to  accept  or  pay  the  drafts. 

Having  reached  the  conclusion  that  the  defendants  are  not 
liable  as  acceptors,  the  question  remains  whether  they  are  liable 
to  refund  the  money  advanced  on  the  drafts,  treating  the  letter 
of  March  seventh,  as  a  general  letter  of  credit.  It  is  denied 
by  the  defendants  that  it  possesses  the  characteristics  of  that 
species  of  commercial  instruments.  We  think  it  unnecessary 
to  enter  into  this  controversy,  for  assuming  that  it  was  a  gene- 
ral letter  of  credit,  open  for  acceptance  by  any  person  to  whom 
it  might  be  presented  by  Bader  &  Co.,  as  a  ground  of  credit, 
it  nevertheless  amounted  simply  to  a  contract  on  the  part  of 
Taaks  &  Lichtenstein,  to  pay  advances  made  in  conformity  there- 
with. They  had  a  right  to  stand  upon  the  very  terms  of  their 
contract,  and  they  were  not  bound,  unless  the  condition  upon 
which  their  obligation  depended,  was  fulfilled.  The  language 
of  Lord  Mansfield  in  Mason  v.  Hunt  (1  Doug.  297)  is 
equally  applicable  to  this  case.  Speaking  of  an  agreement  to 
accept,  he  said  :  ^'  But  an  agreement  to  accept  is  still  but  an 
agreement ;  and  if  it  is  conditional,  and  a  third  party  takes  the 
SicKBLS  —  Vol.  LVL  67 
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bill,  knowing  of  the  condition  annexed  to  the  agreement,  he 
takes  it  subject  to  such  condition.  (See,  also,  Church,  Ch.  J., 
in  MerohanU^  Bk.  v.  Griswold^  72  N.  T.  479.)  It  is  scarcely 
claimed,  that  the  general  notice  in  the  letter  of  Bader  &  Co., 
of  December  26, 1878,  that  they  were  engaged  in  the  shipment 
of  five  hundred  bales  of  cotton,  was  a  notice  of  *'  particularly 
to  be  described  shipments,"  required  by  the  letter  of  March 
seventh.  There  was  no  name  of  any  ship,  or  of  any  con- 
signee, and  it  gave  no  such  information  as  was  contemplated  by 
the  parties,  and,  as  the  sequel  showed,  no  shipment  was  in  fact 
in  progress.  The  bank  omitted  to  procure  a  letter  of  advice  to 
accompany  the  drafts,-  which,  if  it  had  done,  would  have  pro- 
tected it,  although  the  advice  was  false  in  fact. 

In  neither  aspect,  therefore,  can  the  action  be  maintained. 
Not  as  an  action  upon  an  acceptance,  because  there  was  no 
acceptance  in  fact,  and  the  promise  was  conditional,  nor  as  an 
action  upon  the  letter,  treating  it  as  a  general  letter  of  credit, 
because  the  condition  upon  which  the  liability  depended  was 
not  performed. 

It  is  claimed  that  the  defendants  by  their  letter  of  December 
25,  1878,  in  answer  to  the  letter  of  Bader  &  Co.,  of  October 
22,  1878,  waived  the  condition  as  to  advice,  contained  in  the 
letter  of  March  seventh.  We  think  this  claim  is  untenable. 
Bader  &  Co.  in  their  letter  of  October  twenty-second,  expressed 
the  hope  that  in  exceptional  cases,  the  defendants  would  not 
insist  upon  a  strict  fulfilment  of  the  condition  that  their  drafts 
should  be  covered  by  remittances  within  a  week,  assigning  the 
reason  that  "  owing  to  unfavorable  weather,  or  other  unforeseen 
circumstances,"  it  might  be  impossible  to  obtain  the  shipping 
documents  in  the  required  time.  The  defendants  in  their 
answer  said  "  that  in  exceptional  cases  we  should  meet  your 
wishes  in  so  far  that  we  shall  not  hold  ourselves  strictly  to  the 
letter."  There  was  no  hint  in  the  letter  of  Bader  &  Co.  of  a 
wish  to  change  the  condition  that  the  drafts  should  bo  drawn 
against  described  shipments,  of  which  the  defendants  should  be 
advised,  and  the  reason  assigned  by  Bader  &  Co.  for  the 
desired  change  in  the  other  condition,  was  entirely  consistent 
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with  the  continuance  of  the  condition  as  to  advice-  The 
weather,  or  other  contingencies,  might  delay  shipments  in  prog- 
ress when  the  drafts  were  drawn,  so  as  to  prevent  remittances 
within  a  week,  and  the  letters  related  to  this  contingency 
only. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

All  concur. 

Judgment  reversed. 


Phillips  Phcenix  et  al.,  Trustees,  etc.,  Eespondents,  v.  Mabia 
W.  Livingston  et  al.,  Appellants. 

The  will  of  W.,  after  directing  the  payment  of  debts  and  expenses,  named 
six  persons  as  "  executors  of  and  trustees  under"  it.  A  series  of  sepa- 
rate trust  estates  were  constituted,  running  for  the  lives  of  the  specified 
beneficiaries.  Some  of  these  required  specific  sums  to  be  set  apart, 
others  provided  for  the  severance  of  the  trust  estates  from  the  general 
assets,  and  their  management  bj  five  of  the  six  persons  so  named,  hold- 
ing as  trustees.  A  large  portion  of  the  trust  estate  consisted  of  real 
estate,  and  provision  was  made  for  partition.  Authority  was  conferred 
upon  the  trustees  to  lease  and  to  sell  certain  portions,  and  general  author. 
ity  for  the  management  of  the  land.  The  trustees  were  also  empowered, 
in  iheir  discretion,  to  commit,  by  revocable  power  of  attorney,  the  man- 
agement of  certain  of  the  trust  estates  to  the  beneficiary.  The  accounts 
of  the  executors  as  such  were  settled,  leaving  in  their  hands  only  the 
trust  estates,  which  were  severed  from  the  general  assets,  and  thereafter 
separate  accounts  were  kept  with  each  beneficiary.  Held,  that  by  the 
will  the  testator  contemplated  and  provided  for  two  separate  duties  to  be 
performed  by  his  representatives,  first  as  executors,  and  thereafter  as 
trustees,  and  that  they  were  entitled  to  commissions  in  both  capacities, 
but  that  they  were  not  entitled  to  commissions  on  the  value  of  the  real 
estate  unsold  at  the  termination  of  the  trusts. 

Woffstaffv,  Lovjerrei^  Barb.  209),  questioned. 

InreDe  Peyster{^  Sandf,  Ch.  511,  513),  McWJiorter  v.  BenBon  (1  Hopk. 
38),  distinguished. 

(Argued  January  21,  1886  ;  decided  March  2, 1886.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  22,  1882,  which  affirmed,  so  far  as  appealed 
from,  a  judgment  entered  upon  the  report  of  a  referee.  (Mem. 
of  decision  below,  28  Hun,  629.) 

This  action  was  brought  by  plaintiffs  as  surviving  trustees 
under  th&  will  of  Stephen  Whitney,  deceased,  for  settlement  of 
their  accounts. 

The  appeal  was  from  that  portion  of  the  judgment  fixing  the 
compensation  of  plaintiff. 

The  material  facts  are  stated  in  the  opinion. 

J.  Frederic  Kct*nochan  for  appellants.  Plaintiffs  were  not 
entitled  to  receive  a  second  commission  upon  the  capital  of  the 
estate.  {Drake  v.  Brice^  5  N.  Y.  430 ;  Valentine  v.  Valen- 
tine^ 2  Barb.  Oh.  430 ;  Lansing  v.  Zansing,  45  Barb.  182 ; 
Solly  V.  Z.  G.,  4  Edw.  Ch.  284;  Mann  v.  Za/wrenee,  3 
Bradf .  424 ;  Matter  of  Carman^  3  Redf .  46  ;  Ward  v.  Ford^ 
4  id.  34  ;  Laytin  v.  Davidson^  29  Hun,  622 ;  Matter  of  Jack- 
son, 32  id.  200 ;  Meeker  v.  Crawford,  5  Eedf.  450 ;  HaU  v. 
IlaUj  78  N.  Y.  535 ;  HurTJburt  v.  Durant,  88  id.  121 ;  Johnson 
V.  Lamrenee^  95  id.  154.)  There  can,. in  no  case,  be  a  paying 
over  from  one  as  executor  to  himself  as  trustee.  {Judson  v. 
Gibbons,  5  Wend.  224;  HarimM  v.  WandeU,  60  N.  Y.  346.) 
The  duties  so  assumed  are  continuous  and  not  successive  as  is 
shown  by  the  fact  that  he  may  be  removed  as  trustee  before 
his  executor's  duties  are  completed.  {Quackenboss  v.  South- 
wicky  41  N.  Y.  117.)  A  mere  separation  of  funds  in  tlie  same 
hands  does  not  entitle  one  to  commission,  otherwise  a  commis- 
sion might  be  claimed  on  each  reinvestment  of  capital.  {Matter 
of  Kellogg,  7  Paige,  267 ;  Johison  v.  Lawrence,  95  N.  Y.  154.) 
There  can  bo  no  compensation  awarded  to  a  trustee  (where  the 
instrument  creating  the  trust  is  silent  as  to  compensation)  except 
the  compensation  under  the  statute ;  i.  e.,  a  percentage  upon  the 
sums  of  money  (or  their  equivalent)  received  and  paid  out.  (J/<z^ 
ter  of  Carman,  3  Redf.  46 ;  IlaU  v.  Hall,  78  K  Y.  535 ;  Hurl- 
hurt  v.  Dura/nt,  88  id.  121.)  Where  one  holds  real  estate,  as  trus- 
tee for  the  life  of  another,  inasmuch  as  ho  never  holds  the  fee 
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but  merely  the  life  estate,  the  basis  for  determining  his  com- 
pensation must  bo  the  value  not  of  the  fee  but  of  such  life 
estate.  {Embmnf  v.  Sheldon^  68  N.  Y.  234-5;  Bett8  v.  Betta^ 
4  Abb.  N.  C.  147 ;  Newell  v.  Nichols,  75  id.  78.)  In  the  case 
at  bar  there  was  no  constructive  paying  out,  as  there  certainly 
was  no  actual  paying  out  of  the  value  of  the  fee  to  the  grand- 
children. {Manics  v.  Manice,  43  N.  Y.  303,)  Where  there 
was  no  power  of  sale  the  analogy  of  a  specific  devise  is  applic- 
able, as  the  fee  itself  was  never  administered  upon  by  the 
trustees.     {Schsnck  v.  Dart^  22  N.  Y.  420 ;  Burtia  v.  Dodge^ 

1  Barb.  Ch.  77.) 

WiUiam  B.  Rosa  for  respondents.  Compensation  by  way 
of  commissions  has  been  properly  awarded  to  the  trustees 
under  the  trusts  created  by  the  eighth,  ninth,  and  thirteenth 
clauses  of  the  will,  upon  the  personal  property  and  the  value 
of  the  real  property  as  proven  adjudged  to  constitute  such  trust 
shares  respectively.  {Valentine  v.  Valentine,  2  Barb.  Oh. 
430 ;  Drake  v.  Price,  5  N.  Y.  430 ;  HoIIy.  HaU,  78  id.  535 ; 
HurVmrt  v.  Durami,  88  id.  122;  Johnson  v.  Lawrence,  95 
id.  154  ;  Laytin  v.  Davidson,  id.  263 ;  In  re  Mason,  98  id. 
627,  536  ;  Mc  Whorter  v.  Be7ison;  Hopk.  28,  42;  Wagstaf  v. 
Lowerre,  23  Barb.  209 ;  Matter  of  DePeyster,  4  Sandf.  Oh. 
612 ;  Matter  of  Edw.  ScheU,  53  N.  Y.  565 ;  Cox  v.  Leggett, 
18  Hun,  19 ;  Matter  of  Moffatt,  24  id.  327 ;  Innes  v.  Parcel, 

2  T.  &  0.  538 ;  Savage  v.  Sherma/n,  24  Hun,  311 ;  87  N.  Y. 
287 ;  Matter  of  Allen,  96  id.  327;  Biddle's  Appeal,  83Penn. 
St.  340 ;  Story's  Eq.  Jur.,  §  1268,  note ;  2  Perry  on  Trusts, 
§  918 ;  1  R.  8.  729,  §§  60,  61 ;  id.  730,  §  67.)  A  trustee  is 
entitled  to  commissions  upon  the  capital  of  the  trusts  although 
he  transfers  to  the  beneficiaries,  or  new  trustees  the  entire 
stocks  and  securities  which  came  into  his  hands  at  the  outset 
of  the  trust.  {Matter  of  Mofatt,  24  Hnn,  327 ;  Ogden  v. 
Murray,  39  K  Y.  202 ;  Matter  of  Mason,  98  id.  536.)  The 
amount  of  property  held  in  trust  is  the  proper  basis  of  allow- 
ance to  the  trustee;  and»  there  is  no  well-founded  distinc- 
tion between  lands  and  stocks  as  to  the  trustee's  compensation. 
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{Mc  Whorter  v.  B^naon^  Hopk.  28,  42 ;  Cox  v.  LeggetU  18 
Hun,  17  ;  Ward  v.  Ford,  4  Redf.  47  ;  Matter  of  Moffatt,  24 
Hun,  310 ;  Matter  of  Roosevelt,  5  Redf.  623 ;  87  N.  Y.  287 ; 
BiddM%  Appeal,  83  Penn.  St.  340 ;  Stx)ry'8  Eq.  Jur.,  §  1268, 
note.) 

Finch,  J.  There  are  but  two  questions  in  this  ease,  and  both 
may  be  considered  without  reviewing  the  complicated  details  of 
the  trust  accounts.  These  questions  are  whether  the  executors 
who  were  also  trustees  became  entitled  to  commissions  in  both 
capacities ;  and  if  so  whether  the  trustees'  commissions  are  to 
be  computed  upon  the  value  of  the  real  estate.  The  fii-st  of 
these  questions  must  be  answered  by  subjecting  the  facts  estab- 
lished to  the  test  of  the  rules  adjudged  in  Johnson  v.  Lawrence, 
(95  N.  Y.  154),  and  Laytin  v.  Davidson  (id.  263),  In  the 
first  of  these  cases  double  commissions  were  refused,  for  the 
reason  that  the  will  contemplated  no  separation  of  duties  on  the 
part  of  the  executors,  and  no  transfer  to  or  holding  by  them  of 
any  portion  of  the  estate  in  the  character  of  trustees ;  while  in 
the  second,  double  commissions  were  allowed  upon  the  ground 
that  the  will  did  contemplate  a  severance  of  duties  and  a  point 
of  time  at  which  those  of  the  executors  would  be  ended  and 
those  of  the  trustees  begin.  In  that  case  the  severance  of  the 
trust  funds  from  the  general  assets  contemplated  by  the  will 
had  taken  place ;  so  much  of  the  estate  as  was  needed  for  debts, 
legacies  and  expenses  had  been  to  those  purposes  appropriated ; 
and  the  balance  having  been  ascertained  by  a  settlement  of  the 
executors'  accounts  became  and  was  adjudged  to  constitute  a 
trust  fund  to  be  further  held  and  managed  as  such.  Within 
the  doctrine  of  these  cases  commissions  in  both  capacities  were 
properly  allowed  in  this.  The  will  contemplated  a  severance 
of  duties  and  a  point  of  time  when  that  severance  should  take 
place.  At  the  beginining  of  the  instrument  after  directing  the 
payment  of  debts  and  expenses  the  testator  names  six  persons 
*'  executors  of  and  trustees  under  this  my  last  will  and  testa- 
ment." They  were  first  to  act  as  executors  of  the  wiU  and  then 
as  trustees  under  it.     A  scries  of  separate  tnist  estates  are  then 
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constituted,  running  for  the  lives  of  specified  beneficiaries. 
Some  of  them  required  specific  sums  to  be  set  apart,  and  others 
and  more  important  ones  provided  in  very  careful  detail  for  a 
severance  of  purely  trust  estates  from  the  general  assets  and 
their  further  management  and  administration  not  by  the  exe- 
cutors but  by  five  out  of  the  six  of  them  holding  as  trustees. 
Since  a  serious  portion  of  the  trust  estates  consisted  of  real 
property,  provision  was  made  for  a  suitable  partition  for  the 
purposes  of  the  trusts,  and  a  broad  and  abundant  authority 
given  for  the  management  of  the  lands.  The  trustees  were 
empowered  to  lease  the  improved  property  for  a  period  not  ex- 
ceeding five  years,  and  that  which  was  unimproved  for  not 
more  than  twenty-one  years.  Authority  was  conferred  to  sell 
the  lands  in  other  States,  the  unimproved  property  in  this  State, 
and  the  dwelling-house  with  the  consent  of  the  widow ;  and  the 
trustees  were  authorized  to  rebuild  structures  destroyed  or  im- 
paired and  erect  new  buildings  upon  unimproved  property  so 
as  to  render  it  productive.  A  further  provision  of  the  will  is 
quite  significant.  The  trustees  are  empowered  in  their  discre- 
tion, through  the  agency  of  a  revocable  power  of  attorney,  to 
commit  the  management  of  certain  of  the  trust  estates  to  the 
beneficiary,  but  preserving  in  themselves  the  title  and  resum- 
ing control  whenever  they  should  deem  it  advisable.  It  is 
impossible  to  reflect  upon  these  provisions  of  the  will  without  a 
resultant  conviction  that  the  testator  contemplated  and  pro- 
vided for  two  separate  duties  to  be  performed  by  his  represent- 
atives ;  one  as  executors  and  the  other  as  trustees ;  the  latter  to 
commence  at  the  termination  of  the  former,  and  to  begin  with 
a  severance  of  the  trust  estates  from  the  general  assets  and  to 
be  held  and  managed  thereafter  by  his  executors  or  some  among 
them  in  the  capacity  of  trustees.  Such  a  severance  was  in  fact 
made.  The  accounts  of  the  executors  as  such  were  settled,  and 
there  was  left  nothing  but  the  trust  estates  to  be  managed  for 
the  beneficiaries.  Separate  accounts  were  opened  with  each, 
and  they  were  held  and  managed  for  many  years,  with  a  great 
amount  of  labor,  with  a  large  demand  upon  the  care  and 
patience  of  the  trustees,  and  with  a  very  heavy  burden  of  re- 
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sponsibility.  We  think  it  was  a  proper  case  for  the  allowance 
of  commissions  to  the  same  persons,  first  in  the  character  of 
executors  and  then  in  that  of  trustees. 

The  appellants,  however,  further  insist  that  the  commissions 
of  the  trustees  should  not  be  computed  upon  the  value  of  the 
real  estate,  and  the  argument  is  that  commissions  are  only  given 
upon  sums  of  money  or  their  equivalent  received  and  paid  out ; 
tliat  the  trustees  never  received  the  fee  of  the  lands  since  that 
fee  vested  at  once  in  the  grandcliildren,  the  trustees  taking  only 
an  estate  commensurate  with  their  trust  which  simply  termin« 
ated  and  was  never  transferred  or  paid  over.  We  think  this 
objection  is  well  founded,  and  that,  as  it  respects  real  estate 
held  in  trust,  the  commissions  of  the  trustees  are  not  to  be  com- 
puted upon  the  value  of  the  land  which  remains  unsold.  The 
office  of  a  trustee  was  at  first  deemed  honorary,  and  without  com- 
pensation, but  our  statute  changed  the  rule  and  allowed  com- 
pensation to  executors,  administrators  and  guardians,  at  a  fixed 
percentage  to  be  .computed  upon  all  sums  received  and  paid 
out  Trustees  were  not  named  specifically  in  the  enactment, 
but  they  were  held  to  be  within  the  equity  of  the  statute,  and 
entitled  to  compensation  as  if  included  within  it.  To  that  we 
must,  therefore,  refer,  and  by  that  be  governed  in  determining 
what  allowance,  if  any,  is  to  be  made.  Sums  received  and  paid 
out  are  made  the  basis  of  computation.  It  has,  nevertheless, 
been  held  that  securities  received  by  an  executor,  and  by  him 
turned  over  to  the  parties  entitled,  might  be  treated  as  money 
received  and  paid  out  for  the  purpose  of  computing  commis- 
sions. This  was  itself  an  extension  of  the  authority  of  the 
statute,  justified  by  tlie  consideration  that  what  was  accepted  as 
money  by  the  parties  interested  might  well  be  treated  as  such 
for  purposes  of  compensation.  But  we  are  asked  now  to  take 
a  step  further,  and  give  a  new  extension  to  the  act,  which  does 
violence  to  its  language,  and  makes  land,  in  no  just  sense  re- 
ceived or  transferred,  constructively  money.  The  only  author- 
ity for  this  doctrine  is  the  case  of  Wagstaff  v.  Lowerre  (23 
Barb.  209),  and  a  few  cases  in  the  Supreme  Court  and  tlie  sur- 
rogate's court  in  the  city  of  New  York,  which  have  followed 
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it  as  authority.  Wa^staff  v.  Zowerre  was  a  Special  Term  de- 
cision. It  cited,  as  authority,  but  two  cases,  neither  of  which 
JQstiiied  the  conclusion  reached.  In  one  of  them  {Matter  of  De 
Peystevj  4  Sandf.  Ch.  511, 512),  the  court  said, "  there  is  force 
in  the  argument  that  there  is  no  well-grounded  distinction  be- 
tween lands  and  stocks  as  to  the  trustees'  compensation,"  but 
the  remark  was  uncalled  for,  and  unnecessary  lor  the  purposes 
of  the  decision.  The  lands  there  in  question  had  been  bid  in 
upon  foreclosure  of  mortgages  belonging  to  the  estate  and  in 
equity  remained  personalty,  and  were  therefore  treated  as  such 
in  the  hands  of  the  trustees.  The  other  case  cited  {Mo  Whor- 
ter  V.  Benson^  Hopk.  28, 42),  gives  no  indication  that  real  estate 
was  at  all  in  question,  and  the  elaborate  opinion  of  the  chan- 
cellor aims  only  to  show  that  the  statute  had  fixed  a  definite 
rate  of  compensation  for  an  executor's  services ;  a  rate  com- 
puted upon  the  sums  of  money  received  and  paid  out,  and  that 
an  allowance  of  a  gross  sum  was  not  permissible.  Wagstaffv. 
Lowerrej  therefore,  stood  upon  no  existing  authority,  and  it  can 
have  only  the  force  derived  from  its  reasoning.  In  this  court, 
the  question  is  an  open  one,  and  so  far  as  we  have  been  able  to 
ascertain,  has  never  been  discussed  and  decided.  We  ought 
not  to  wander  from  the  statute  and  strain  its  construction  to  an 
extent  approaching  perilously  near  to  legislation.  In  the  pres- 
ent case,  the  fee  of  the  lands  it  is  conceded,  vested  in  the  grand- 
children by  force  of  the  will  at  the  date  of  the  death  of  the  tes- 
tator. The  estate  of  the  trustees  took  priority,  but  only  for 
the  purposes  of  the  trust.  {StevBnson  v.  Lesley^  70  N.  Y.  512.) 
They  were  authorized  to  sell  and  to  rent  the  real  estate.  Upon 
all  sums  of  money  thus  realized  and  passing  through  their  hands 
they  were  entitled  to  commissions ;  but  the  unsold  lands,  at  the 
close  of  the  trust,  passed  to  the  possession  of  the  remaindermen, 
not  through  any  title  derived  from  the  trustees,  but  by  force 
of  the  original  devise.  The  trustees  transferred  no  land,  but 
simply  refrained  from  exercising  their  power  of  converting  it 
into  money.  And  so  they  not  only  never  paid  it  out  even  con- 
structively by  any  grant  or  conveyance,  but  never  even  received 
the  absolute  fee  which  all  the  time  was  a  vested  interest  in 
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remainder.  Their  estate  was  simply  commensurate  with  their 
trust,  bounded  as  to  the  duration  by  the  terms  of  the  trust,  and 
as  to  the  unsold  knds  never  equalling  in- value  that  of  the  fee. 
We  mu^t,  therefore,  adhere  to  the  statutory  basis  of  computa- 
tion and  decline  to  advance  further. in  a  construction  which 
steadily  departs  from  a  plain  and  unambiguous  enactment  hav- 
ing a  definite  purpose  and  meaning.  If  hardship  or  injustice 
shall  result,  of  which  we  are  by  no  means  certain,  the  remedy 
may  be  readily  applied  by  further  legislation. 

So  much  of  the  judgment  as  allows  commissions  upon  the 
value  of  the  unsold  lands  should  be  reversed,  without  costs  to 
either  party.        ^ 

All  concur. 

Judgment  accordingly. 


Charles  Snowden  et  al.,  Appellants,  v.  Wiluam  H.  Guion, 

Respondent. 

The  ''United  States  Lloyd's"  issued  an  open  policy  of  marine  insurance, 
wliich  became  operative  only  by  special  indorsement,  describing  the  par- 
ticnlar  risk  assumed.  As  issued,  the  underwriters  were  liable  for  loss 
of  "  animals  caused  directly  by  stranding,  sinking,  burning  or  collision." 
Tills  was  subsequently  modified  by  inserting  after  the  words  "directly 
by,"  the  words  "a  sea.*'  Thereafter  this  indorsement  was  made  upon 
the  policy :  **  February  16,  1878,  steamer  Greece^  New  York  to  London, 
188  live  cattle  ;  amount  insured,  $0,500/'  The  shipment  referred  to  was 
made  February  11.  Both  parties  knew  at  the  time  of  the  indorsement 
that  the  cattle  were  carried  between  decks.  The  steamer  encountered  a 
severe  storm;  the  waves  caused  it  *'  to  roll  tremendously;"  the  cattle  were 
thrown  down  violently,  and  most  of  them  were  killed.  In  an  action  upon 
the  policy,  Tield,  that  the  loss  was  caused  "directly  by  a  sea."  within  the 
meaning  of  the  policy,  and  that  the  insurers  were  liable  ;  that  the  risk 
contemplated  was  some  eflFect  of  "  a  sea  "  upon  the  vessel,  the  proximate 
result  of  w)}ich  would  be  a  loss  to  the  property  insured,  and  this  was 
not  limited  to  an  effect  produced  by  one  or  more  specific  and  particular 
waves,  as  distinguished  from  the  general  commotion  of  the  water. 

Also  Ttddy  that  it  was  not  competent  to  show  by  oral  evidence  that  the 
words  '*  by  a  sea,"  were  intended  to  apply  only  to  shipments  on  deck : 
that  the  contract  by  its  terms  covered  all  shipments  accepted  as  risks. 
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without  regard  to  the  place  upon  the  vessel  where  the  cattle  were  car- 
ried, and  it  could  not  be  varied  by  parol . 

The  policy  contained  this  clause  :  "  The  said  goods  and  merchandize  hereby 

insured  are  valued  at ,  as  indorsed."    The  blank  was  not  filled  up. 

It  was  provided  by  clauses  as  follows  :  '*  No  shipment  to  be  considered 
as  insured  until  approved  and  indorsed  on  this  policy  by  the  assurer. 
*    *    *    Indorsements  valued  at  the  same,  provided  they  do  not  vary 

from  the  cost  more  than per  cent."    Held,  that  the  policy  was  an 

open,  not  a  valued  one ;  that  the  statements  in  the  indorsement  of  the 
sum  insured  was  not  a  valuation ;  and  that,  therefore,  as  the  loss  sus- 
tained was  more  than  the  amount  insured,  defendant  was  not  entitled  to 
a  deduction  for  salvage. 

Evidence  was  given  tending  to  show  that  the*  surviving  cattle  were  in  a 
weak  and  dying  condition  so  that  a  sale  was  necessary.  Defendant's 
counsel  requested  the  trial  court  to  charge,  "  that  the  plaintiffs  having 
shown  only  a  partial  loss,  and  not  having  given  any  notice  of  abandon- 
ment cannot  recover  for  a  total  loss; "  this  was  refused.  Held  no  error; 
that  the  evidence  authorized  a  finding  of  an  absolute  total  loss. 

Snoioden  v.  Ghuion  (18  J.  &  S.  137),  reversed. 

(Argued  January  25, 1886 ;  decided  March  2,  1886.) 

Appeal  from  order  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  York,  made  March  3,  1884,  which 
reversed  a  judgment  in  favor  of  plaintiffs,  entered  upon  a 
verdict.     (Eeported  below,  18  J.  &  S.  137.) 

This  action  was  upon  an  open  poUcy  of  marine  insurance 
issued  by  defendant  and  others,  known  as  the  "  United  States 
Lloyds."  As  issued,  it  contained  this  clause :  '*  The  United 
Stiites  Doj'ds,  liable  only  for  loss  of  annual  or  animals,  caused 
directly  by  stranding,  sinking,  burning  or  collision."  After- 
ward this  was  changed  by  inserting  after  the  words  "  directly 
by,"  the  words  "  a  sea." 

The  insurance  in  question  was  effected  by  this  indorsement 
upon  the  policy : 

"  February  16,  1878. 

"  Steamer  Oreece^  New  York  to  London,  one  hundred  and 
eighty-eight  live  cattle ;  amount  insured,  $9,500." 

The  steamer  sailed  from  New  York,  having  the  cattle  speci- 
fied on  board,  shipped  between  decks.  In  the  course  of  the  voy- 
age the  steamer  encountered  a  severe  storm.  As  the  captain 
testified.  '*  a  very  confused  sea,"  which  "  caused  the  ship  to  roll 
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tremendously."  The  cattle  wei-e  thrown  down,  and  one  hun- 
dred and  fifty-five  of  them  died  from  "  being  bruised  and  ex- 
haustion." 

Plaintiffs'  interest  in  the  cattle  msured  was  proved  to  be 
$12,145.98.  The  cattle  which  survived  and  were  landed,  were 
in  a  damaged  condition,  and  were  sold  for  $1,879.15. 

The  further  material  facts  appear  in  the  opinion. 

Ira  D,  Warren  for  appellants.  Plaintiffs  cannot  recover 
upon  the  policy  unless  they  show  that  the  water  came  in  direct 
contact  with  the  cattle  and  so  injured  them.  (1  Phill.  on  Ins., 
§  1099 ;  £haj?p  v.  Waniery  57  N.  Y.  668 ;  Stapenhorst  v. 
Wdf,  65  id.  596 ;  Clark  v.  J!^.  T.  L.  Ins.  Co.,  64  id.  33.) 
The  words  "  directly"  and  "  direct "  are  used  by  legal  writers 
on  marine  insurance  in  the  sense  of  ^'  proximate."  {TUton  v. 
HamUton  F.  Ins.  Co.y  1  Bosw.  378 ;  Phill.  on  Mar.  Ins.,  §§ 
1098,  1129 ;  Arn.  on  Ins.  664 ;  Lawrence  v.  Aberdein,  5  B.  & 
Aid.  107 ;  Oahay  v.  Um/d,  3  B.  &  0.  793 ;  Montoya  v.  Lcm^ 
don  Ass.  Co.,  6  Exch.  Rep.  451 ;  Walker  v.  Maitland,  5  B.  & 
A.  171 ;  Bishop  v.  Fentland,  7  B.  &  0.  219 ;  1  Phill.  on  Ins., 
§§  1132^1134 ;  Co]/t  v.. Smith,  3  Johns.  Gas.  16.)  The  policy 
in  suit  is  not  a  valued  policy.  (1  Phill.  on  Mar.  Ins.,  §  27 ;  2 
id.  §§  1179,  1180  ;  1  Arn.  on  Mar.  Ins.,  §  124,  p.  309 ;  1  Pars. 
on  Mar.  Ins.  256;  Wilson  v.  Nelson,  33  L.  J.,  Q.  B.  220;' 
Ilemmingway  v.  Eaton,  13  Mass.  108.)  The  loss  was  an  actual 
total  loss.  {Am.  Ins.  Co.  v.  Carter,  4  Wend.  53 ;  MoCall  v. 
Sun  Mut.  Ins.  Co.,  66  N.  T.  517;  2  Phill.  on  Mar.  Ins.,  §§ 
1495-6-7 ;  id.,  §  1487;  McCaU  v.  Sun  Mut.  Ins.  Co.,  66  IS. 
Y.  515 ;  2  Pars,  on  Ins.  86 ;  Arn.  on  Ins.  850.) 

TreadweU  Cleveland  for  respondent.  Assuming  that  the 
words  "  by  a  sea"  were  inserted  in  the  policy  at  the  time  the 
risk  was  written  there  was  a  distinct  collateral  agreement,  made 
at  the  time  of  the  agreement,  to  so  change  the  policy,  that  the 
change,  when  made,  should  apply  only  to  future  shipments  on 
deck,  and  the  loss  was,  tlierefore,  not  within  the  policy. 
{Chopin  V.  Dobson,  78  N.  Y.  79 ;   Zvndly  v.  Lacey,  17  C.  B. 
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[N.  S.]  578;  Chitty  on  Contracts  [11th  Am.  ed.],  159;  Pyne 
V.  CampbeU,  6  E.  &  B.  370 ;  WaUis  v.  LiUeU,  11  C.  B.  [N. 
S.]  369  ;  JvUiard  w.  Chaffee,  92  N.  Y.  529  ;  On.  Trust  Co. 
V,  Whiton^  97  id.  172,  178  ;  Eighmie  v.  Taylor^  98  id.  288 ; 
JSrigg  v.  HUton^  99  id.  526.)  The  contracting  parties  did  not 
intend  that  the  words  "  by  a  sea  "  should  cover  such  a  loss  as 
that  described  in  the  testimony.  {Knapp  v.  Warner,  57  N. 
Y.  668 ;  Stapenharst  v.  Wolff,  35  Sup.  Ct  [3  J.  &  S.]  25 ; 
affirmed,  65  N.  Y.  596  ;  Clarh  v.  N.  T.  Z.  Itis.  Co.,  64  id.  33 ; 
White  V.  JI(yyt,  73  id.  508,  511 ;  Reynolds  v.  Com.  F.  Ins. 
Co.,  47  id.  604;  BooiJh  v.  CL^odand  Mill  Co,,  74  id.  21 ;  Un. 
Trust  Co.  V.  Whiton,  97  id.  172, 178.)  The  action  having  been 
brought  for  a  total  loss,  and  the  loss  being  not  an  actual  total 
loss,  but  only  a  constructive  total  loss,  and  no  notice  of  abandon- 
ment having  been  given,  the  plaintiffs  cannot  recover.  {McCaU 
V.  Sun  Mut.  Ins.  Co.,  84  J.  &  S.  314 ;  Pars,  on  M.  Ins.  152 ; 
2  Phillips  on  Ins.  1490-91  and  1585-6 ;  liuckman  v.  Mer- 
chant^ LouisviUe  Ins.  Co.,  5  Duer,  342 ;  McConochie  v.  Sun 
Mut.  Ins.  Co.,  26  N.  Y.  477.) 

Finch,  J.  The  question  whether  the  policy,  as  modified,  by 
the  insertion  of  the  words  '*  a  sea,"  covered  the  sliipment  of  cat- 
tle upon  the  steamer  Greece,  or  took  effect  only  upon  later 
shipments,  was  one  of  fact,  depending  upon  the  inquiry  when 
the  modification  was  made,  and  whether  before  or  after  the 
risk  by  the  shipment  in  controversy  was  assumed.  That  ship- 
ment was  made  on  the  14th  of  February,  1878,  and  the  steamer 
sailed  with  its  cargo  of  cattle  uninsured.  An  open  policy  with 
its  blanks  unfilled  was  at  that  date  in  the  possession  of  the  ship- 
pers, but  could  only  become  operative  by  a  special  indorsement 
describing  the  particular  risk  assumed.  The  day  after  the 
steamer  sailed  the  broker  of  the  shipper  called  upon  the  agent 
of  the  underwriters,  with  this  open  pohcy  in  his  principal's  pos- 
session, and  in  liis  own  a  memorandum  denominated  a  "  live  cat- 
tle clause,"  with  a  view  to  procure  an  amendment  of  the  policy. 
A  live  cattle  clause  had  been  in  the  policy  during  the  business 
of  a  previous  year,  but  had  proved  unsatisfactory  to  the  ship- 
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pers,  and  the  broker's  object  was  to  procure  its  amendment  be- 
fore further  insurance  was  taken.  Apparently  the  parties  came 
to  an  agreement  as  to  the  amendment  to  be  made,  for  at  the 
close  of  the  conversation,  one  of  the  insurer's  agents  who  had 
Ustened  to  it,  modified  the  memorandum  by  inserting  the  words 
"a  sea"  among  the  causes  of  loss  by  which  a  liability  was  in- 
curred, and  dating  the  amendment  February  15th.  The  day 
following  this  agreement  to  modify  the  terms  of  the  open  pohcy 
an  appUcation  was  made  and  accepted  to  insure  tlie  cargo  of  the 
Greece.  How  soon  the  words  of  modification  were  actually 
written  in  the  open  policy  is  somewhat  uncertain,  but  upon  the 
facts,  the  question  was  submitted  to  the  jury  whether  the  cargo 
of  the  ship  was  insured  under  the  policy  as  it  stood  before  the 
alteration,  or  as  it  was  modified,  and  with  their  verdict  in  favor 
of  the  latter  conclusion  we  must  be  content. 

The  proposition  that  the  added  words  appUed  only  to  sliip- 
ments  on  deck,  and  did  not  cover  the  risk  in  controversy,  be- 
cause the  cattle  were  transported  between  decks,  is  answered  by 
the  finding  of  the  jury  that  the  cargo  was  insured  under  the 
modified  policy,  both  parties  well  knowing  that  the  cattle  were 
carried  under  deck.  And  it  encounters  the  further  difficulty  of 
attempting  to  contradict  and  modify  the  written  contract  by 
parol  evidence.  We  have  so  recently  considered  this  subject, 
and  pointed  out  the  difference  between  proof  which  alters  the 
terms  of  the  contract  itself,  and  that  wliich  leaves  it  to  stand 
unchanged,  but  establishes  an  additional  and  collateral  agree- 
ment that  we  need  not  prolong  the  discussion.  {Chapm  v. 
Dobson,  78  N.  Y.  74 ;  Eighmie  v.  Taylor,  98  id.  288.)  The 
contract,  as  put  in  writing,  covered  by  its  terms  all  shipments 
accepted  as  risks^  without  regard  to  the  place  upon  the  vessel 
in  which  the  cattle  were  carried.  It  purported  to  insure  the 
safe  tmnsportation  of  one  hundred  and  eighty-eight  cattle  upon 
the  steamer,  and  that  sliipment  was  covered  by  the  risk  accord- 
ing to  the  terms  of  the  contract.  The  parol  proof  seeks  to  es- 
tablish the  exact  contrary,  and  to  show  that  tlie  shipment  speci- 
fied in  the  indorsement,  was  not  covered  b}'  the  risk  because 
the  cattle  were  placed  between  decks.     The  proof  tended  to 
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modify  the  contract  itself,  to  limit  and  restrain  the  legitimate 
scope  of  its  meaning,  and  not  to  prove  a  new  and  collateral 
agreement  consistent  with  its  terms. 

Nor  can  we  dismiss  tliis  appeal  upon  the  ground  that  the  new 
trial  awarded  by  the  General  Term  may  have  been  granted 
upon  questions  of  fact,  for,  although  a  motion  for  a  new  trial 
was  made  at  the  Circuit  and  denied,  no  order  was,  in  fact,  en- 
tered from  which  an  appeal  could  be  taken,  and  the  General 
Term  held  accordingly  that  the  facts  were  not  before  them  for 
review. 

"We  are  obliged,  therefore,  to  meet  the  two  final^questions 
upon  wliich  the  judgment  against  the  insurer  was  reversed;  and 
these  are  the  true  construction  of  the  words,  "  by  a  sea,"  as 
used  in  the  contract,  and  the  inquiry  whether  the  policy  was 
or  was  not  a  valued  policy.  The  words  to  be  construed  are  sus- 
ceptible of  two  meanings,  the  one  general,  and  the  other  re- 
stricted and  particular.  "  A  sea  "  may  mean  a  general  disturb- 
ance of  the  surface  of  the  water  occasioned  by  a  storm,  and 
breaking  it  up  into  the  roll  and  lift  of  waves  following  or  men- 
acing each  other.  When  a  c.iptain  reports  tliat  on  a  particular 
day  he  encountered  a  heavy  sea,  he  uses  a  natural  and  appro- 
priate expression,  which  we  are  not  liable  to  misunderstand.  If 
he  says  that  a  gale  came  from  a  particular  direction,  and  raised  a 
sea  which  delayed  his  progress,  he  properly  describes  the  general 
disturbance  of  the  water  consequent  upon  a  storm.  On  the 
other  hand,  if  he  reports  that  in  a  gale  a  sea  carried  away  liis 
boats,  and  another  swept  a  seamau  overboard,  we  understand 
him  in  each  instance  to  refer  to  some  particular  wave  or  surge, 
separate  from  its  fellows,  which  worked  its  own  peculiar  and 
special  destruction.  The  latter  is  substantially  the  meaning  of 
the  phrase  adopted  by  the  General  Term,  while  the  former  was 
the  construction  of  the  trial  court.  In  his  charge  to  the  jury, 
the  learned  judge  assumed  such  first  construction  as  the  true 
meaning  of  the  phrase,  and  submitted  the  question  whether  the 
animals  died  from  bad  ventilation  and  foul  air  consequent  upon 
the  enforced  closing  of  the  hatches,  or  from  the  heavy  sea  which 
threw  them  down  and  inflicted  mortal  injuries.     The  verdict  of 
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the  jury  established  the  latter  as  the  cause  of  the  loss  under  the 
construction  adopted  by  the  court,  but  if  that  was  wrong,  the 
verdict  may  have  been  a  consequence  of  the  error. 

Since  the  phrase  inserted  was  thus  ambiguous,  we  are  at  lib- 
erty to  resort  to  the  surrounding  circumstances  in  aid  of  its  inter- 
pretation. Before  the  words  "a  sea  "  were  added  the  policy 
insured  only  against  a  loss  occasioned  "  directly  by  stranding, 
sinking,  burning,  or  collision."  These  causes  of  loss  evidently 
contemplate  injuries  to  the  ship  which  occasion  as  proximate 
consequences  the  death  of  the  animals  carried.  If  the  ship 
strands,  oY*  sinks,  is  burned  or  collides  with  another  vessel  or 
some  fixed  obstruction,  that  has  happened  from  which,  if  the 
animals  die,  the  loss  falls  upon  the  insurer.  When  among  these 
risks  of  the  vessel  another  risk  is  placed,  it  must  naturally  mean 
also,  a  cause  of  loss  from  something  which  again  has  happened 
to  the  vessel.  As  it  respects  cattle  carried  between  decks,  where 
single  waves  could  not  reach  them,  it  is  clear  that  nobody  con- 
templated, as  a  peril  to  be  insured  against,  the  direct  impact  of 
such  a  wave  upon  the  animals,  killing  them  by  force  of  a  blow 
which  it  could  not  directly  strike,  or  by  submersion  in  the 
water  which  would  rapidly  run  from  the  decks.  The  risk  con- 
templated was  some  effect  of  *'  a  sea "  upon  the  ship  which 
among  its  proximate  results  should  cause  the  death  of  the 
cattle.  Both  parties  knew,  when  this  particular  risk  was 
accepted,  that  the  cattle  were  shipped  between  decks,  and  the 
modification  effected  by  the  new  words  inserted,  must  have 
contemplated  the  possible  killing  of  the  cattle  by  the  action  of 
'*  a  sea "  upon  the  ship.  The  jury  found  that  such  outward 
force  applied  to  the  vessel  directly  occasioned  the  death  of  the 
animals,  and  so  the  loss  was  covered  by  the  risk,  unless  we  are 
further  to  say  that  the  death  of  the  animals  must  be  traced  to  the 
effect  upon  the  vessel  of  one  or  more  specific  and  "particular 
waves  as  distinguished  from  the  general  commotion  of  the 
water.  The  ship  rocked  and  pitched  in  the  storm.  That  could 
be  anticipated  and  the  risk  of  resultant  injury  insured  against. 
But  the  effect  of  any  one  wave  upon  the  violent  motion  of  the 
vessel  could  by  no  possibility  be  separated  from  the  concurring 
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agency  of  others,  nor  could  any  two  or  any  fifty.  Some  one 
or  more  might  be  remarkable  for  size  or  force,  bat  no  man  could 
measure  their  share  in  producing  the  motions  of  the  vessel.  It 
is  scarcely  reasonable,  therefore,  to  believe  that  the  words  '*  by 
a  sea"  meant  the  blow  of  one  or  more  particular  waves  upon 
the  vessel,  when  loss  from  a  cause  so  identified  was  almost 
impossible,  where  the  cattle  were  carried  between  decks  and 
killed  by  the  tossing  of  the  ship.  The  General  Term  do  not 
limit  the  woi*ds  "  by  a  sea  "  to  a  single  wave  "  specifically,"  but 
concede  that  it  might  mean  more  than  one.  If  so,  how  many 
more,  and  how  are  they  to  be  identified  as  causing  that  partio- 
ular  rolling  of  the  ship  which  killed  specific  animals  I  A  ref- 
erence to  the  conversation  which  culminated  in  the  modification 
of  the  contract,  does  not  make  the  construction  of  specific  and 
particular  waves  any  easier  to  adopt,  for  that  respected  cattle 
shipped  on  deck.  As  to  them,  a  surge  which  washed  them 
overboard,  or  dashed  them  against  each  other  or  fixed  parts  of 
the  vessel,  might  be  identified,  for  it  would  be  one  which  would 
come  upon  the  ship  and  sweep  its  decks ;  but  as  to  cattle  under 
deck,  no  such  injury  could  be  reasonably  contemplated,  and 
that  which  would  enter  the  minds  of  the  contracting  parties 
would  be  the  tossing  of  the  vessel  in  a  heavy  sea,  by  which  the 
cattle  might  be  thrown  from  their  feet  and  dashed  against  the 
partitions  or  each  other  and  so  killed  by  ''a  sea"  powerful 
enough  to  produce  the  result.  In  that  conversation  the  plain- 
tiflEs'  broker  put  several  supposed  cases  to  the  underwriter  rela- 
tive to  on-deck  shipments,  all  of  which  the  latter  conceded 
should  be  covered  by  the  risk.  The  first  was  a  loss  occasioned 
by  the  cattle  being  washed  or  pushed  overboard  by  the  sea,  and 
the  second  by  a  sea  boarding  the  vessel  and  killing  the  animals 
on  deck.  These  cases  contemplate  an  injury  infiicted  by  one  or 
more  waves  producing  death  differently.  In  the  one  the  force 
of  the  surge  sweeps  the  animal  into  the  water  and  occasions 
death  by  drowning ;  in  the  other  the  same  force  throws  the  ani- 
mal from  its  feet  and  dashes  it  against  the  deck  or  fixed  obsta- 
cles, for  the  force  of  the  wave  alone,  in  and  of  itself,  would  not 
produce  death.  But  a  third  case  was  put  and  received  an  equal 
SiOKBLB—  Vol.  LVI.  59 
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assent.  The  broker  suggested  **  if  the  animal  should  die  by  a 
collision  by  the  «€a."  That  did  not  mean  a  collision  between  a 
wal^  and  the  animals,  because  that  case  had  just  been  put  and 
answered.  It  could  only  mean  a  collision  of  the  animal  with 
some  fixture  or  portion  of  the  vessel  occasioned  by  the  action 
of  "  the  sea  "  upon  the  ship,  instead  of  a  single  wave  coming 
on  board.  Unless  it  meant  that,  it  was  not  a  third  case,  but  an 
idle  and  useless  repetition  of  the  second.  So  that,  if  we  are  at 
liberty  to  consider  this  conversation  as  a  means  of  ascertaining 
what  the  parties  really  meant  and  intended  by  the  modifying 
words  afterward  adopted,  we  must  again  believe  that  a  loss 
occasioned  by  the  motion  of  the  ship  struggling  with  a  danger- 
ous sea,  and  dashing  the  animals  against  partitions  or  each  other, 
was  within  the  intention  and  contemplation  of  the  parties.  The 
use  of  the  word  "  directly  "  does  not  alter  the  interpretation. 
Between  the  shock  of  the  waves  upon  the  vessel  and  the  death 
of  the  animals  there  was  no  intervening  cause  upon  the  theory 
involved  in  the  finding  of  the  jury.  If  a  railroad  train  dashes 
against  an  approaching  engine  and  a  passenger  is  killed  by  being 
thrown  against  a  seat  or  side  of  the  car  his  death  is  the  direct 
result  of  the  collision,  as  completely  as  if  the  colliding  engine 
had  struck  him.  If  in  the  present  case,  the  storm  had  compelled 
the  closing  of  the  hatches,  and  the  animals  had  died  from  foul 
air  and  insufficient  ventilation,  the  loss  would  have  been  an  indi- 
rect result  of  the  heavy  sea.  But  that  theory  is  excluded  by 
the  verdict  of  the  jnry. 

It  was  further  claimed,  and  the  Q-eneral  Tenn  held,  that  this 
was  a  valued  policy,  establishing  the  value  at  the  sum  insured. 
In  that  also  we  think,  they  were  in  error.  If  this  was  a  valued 
policy  it  became  so  by  containing  in  its  terms  an  agreement  of 
insurer  and  insured,  fixing  absolutely  for  the  purposes  of  the 
contract  the  value  of  the  subject  insured  at  the  amount  insured, 
If  the  policy  expressed  such  agreement,  and  made  the  value  of 
the  cattle  identical  with  the  sum  insured  then  since  some  of 
them  were  saved  and  landed  in  specie  at  the  port  of  destination, 
and  realized  a  value,  it  would  follow,  as  the  underwriters 
claim,  that  such  salvage  should  be  deducted  from  the  insurance. 
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and  the  balance  only  be  recovered.  The  application  of  the 
shippers  was  for  a  policy  valuing  the  cattle  at  the  sum  insured, 
but  the  question  is  what  was  granted  rather  than  what  was 
asked.  The  underwriters  might  still  have  given  an  open  policy 
and  the  insured  accept  it,  and  we  are  to  decide  upon  what  was 
thus  given  and  accepted,  possibly  taking  into  account  the  form 
of  the  application  if  there  be  ambiguity  or  doubt.  We  should 
naturally  look  for  an  agreed  valuation  in  definite  language  and 
in  the  indorsement,  since  it  is  that  which  gives  vitality  to  the 
policy  and  is  the  special  repository  of  the  intention  of  the 
parties.  Usually  in  a  valued  policy  after  the  statement  of  the 
subject  insured  the  added  phrase  appears,  "  valued  at  ;" 

and  the  blank  being  filled,  the  agreed  value  is  settled.  (1  Pars, 
on  Mar.  Ins.  256;  Ilemmingway  v.  Eaton^  13  Mass.  108.) 
In  this  policy  the  technical  phrase  appears,  but  the  blank  is 
left  unfilled,  and  where  it  appears  it  evidently  contemplates  a 
valuation  in  the  indorsement  if  none  is  made  in  the  body  of 
the  policy.  The  clause  devoted  to  that  subject  provides  "  the 
said  goods  and  merchandises  hereby  insured  are  valued  at 
as  indorsed?^  This  means  that  the  property  is  valued  at  the 
sum  started  as  its  value  in  the  indorsement,  and  not  at  the  sum 
stated  as  amount  of  insurance  which  also  appears  in  the  indorse- 
ment. The  policy  remains  open  if  its  blank  is  unfilled  and  no 
valuation  of  the  subject  insured  is  specified  in  the  indorsement. 
In  the  present  case  the  blank  valuation  in  the  body  of  the 
policy  was  left  a  blank,  and  no  valuation  of  the  cattle  was 
named  in  the  indorsement,  but  merely  the  sum  insured.  That 
sum,  however,  it  is  claimed  became  the  valuation  by  force  of 
another  clause  of  the  policy  which  reads:  "indorsements 
valued  <d  the  same^  provided  they  do  not  vary  from  the  cost 
more  than  per  cent."  Where  this  phrase  occurs  in  the 
policy,  it  follows  one  which  provides:  "no  shipment  to  be 
considered  as  insured  until  approved  and  indorsed  on  this  policy 
by  the  assurer,"  and  precedes  the  one  already  referred  to,  which 
agrees  upon  a  valuation.  If  the  phrase  "  valued  at  the  same  " 
means  at  the  sum  insured  then  this  form  of  policy  is  never  an 
open  but  always  a  valued  policy ;  and  then,  too,  the  subsequent 
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formal  clause  "thcBaid  goods"  *  *  "are  valued  at"  is 
superfluous  and  unmeaning,  since  already  it  had  been  said  that 
the  valuation  was  to  be  the  sum  insured.  We  think  the  clause 
relied  on  has  an  entirely  different  purpose  and  meaning,  the 
force  of  which  lies  in  the  proviso.  Its  evident  aim  is  to  guard 
against  an  over-valuation,  when  it  is  made  effective  by  filling  up 
its  blanks.  It  means  that  the  property  insured  is  valued  "  the 
same  "  as  that  value  is  stated  in  the  indorsement,  provided  such 
value  does  not  vary  from  the  cost  more  than  per  cent. 

If  a  maximum  of  variation  from  cost,  permissible  in  the  valua- 
tion, is  agreed  upon,  that  furnishes  a  protection  against  an  ex- 
cess which  might  be  in  the  nature  of  a  wager,  and  largely 
exceed  the  real  value.  The  clause,  therefore,  does  not  mean 
that  the  sum  insured  is  to  be  the  agreed  value,  and  so  in  all 
cases  the  policy  shall  be  a  valued  one ;  but  contemplates  an 
agreed  valuation  which  may  be  stated  in  the  indorsement,  and 
which  shall  be  the  agreed  value  "  of  the  goods,  provided  they 
do  not  vary  more  than  per  cent  from  cost." 

We  do  not  concur  for  the  reasons  stated  with  either  of  the 
conclusions  which  led  the  General  Term  to  a  reversal  of  the 
judgment,  but  the  respondent  further  seeks  to  justify  the  re- 
versal, upon  the  ground  of  the  refusal  of  the  trial  judge  to  charge 
"that  the  plaintiffs  having  shown  only  a  partial  loss,  and  not 
having  given  any  notice  of  abandonment,  cannot  recover  for  a 
total  loss."  This  request  assumed  that  only  a  partial  loss  was 
shown,  and  as  matter  of  law  upon  the  facts.  But  there  was 
evidence  from  which  the  jury  might  have  found  that  the  cattle 
surviving  were  in  a  weak  and  dying  condition,  so  that  a  sale 
was  necessary,  and  so  that  there  was  an  absolute  total  loss  rather 
than  a  constructive  one.  f2  Phil,  on  Mar.  Ins.,  §  1487; 
MgCoU  v.  Sun  Mut  Im.  Co.,  66  N.  T.  505,  515.) 

The  order  of  the  General  Term  should  be  reversed  with 
costs,  and  judgment  on  verdict  affirmed. 

All  concur. 

Order  reversed,  and  judgment  affirmed. 
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Edward  Matbbne  efc  al.,  Appellants,  v,  Bbnno  Hobwitz  et  al., 

Bespondents. 

Prior  to  the  pasaage  of  the  Penal  Code,  which  makes  it  a  misdemeanor  to 
sell,  or  offer  for  sale,  any  package  of  goods  falsely  marked  as  to  place 
where  manafactared,  quality  or  grade  (§  488),  a  contract  for  the  sale 
of  goods  to  be  famished  with  deceptive  labels,  intended  by  the  parties 
and  calculated  to  deceive  customers  of  the  purchaser,  was  against  public 
policy,  and  the  courts  will  not  aid  either  party  to  enforce  such  a  contract. 

Where,  therefore,  plaintifEs  contracted  to  sell  and  deliver  to  defendants 
domestic  sardines  with  labels  upon  the  boxes  representing  that  they  were 
put  up  at  foreign  ports  by  firms  there  engaged  in  the  sardine  trade,  it 
being  known  to  both  parties  that  the  labels  were  used  to  deceive  the 
consumers,  — HM,  that  plaintiffs  were  not  entitled  to  maintain  an  action 
to  recover  the  contract  price  for  the  sardines,  which  plaintiffs  tendered, 
but  defendants  refused  to  accept  and  pay  for. 

(Argued  February  8, 1886  j  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior  Court  of  tie  city  of  New  York,  entered  upon  an  order 
made  at  the  February  Term,  1884,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  an  order  dismissing  the 
complaint  on  trial.     (Reported  below,  18  J.  &  S.  41.) 

This  action  was  brought  to  recover  the  contract  price  for 
four  himdred  cases  of  sardines. 

The  following  facts  appeared.  The  plaintiffs  and  defend- 
ants were  wholesale  dealers  in  sardines.  They  entered  into  a 
written  agreement  by  which  the  former  were  to  sell  and  the 
latter  to  buy  four  hundred  cases  of  "  domestic  sardines,"  the 
boxes  in  the  cases  to  have  ^'  fancy  labels  upon  them."  Domes- 
tic sardines  were  fish  taken  and  packed  in  Maine,  and  ^^  fancy 
labels "  were  decorated  labels  in  a  French  style.  The  plain- 
tiffs knew  that  these  labels  would  contain  a  statement  in  sub- 
stance that  the  contents  of  the  box  had  been  packed  in  France, 
in  olive  oil,  by  persons  named  on  the  label.  One  of  the  plain- 
tiffs testified  that  imported  sardines  come  mostly  from  France 
and  are  worth  in  the  market  about  fifty  per  cent  more  than 
domestic  sardines  on  account  of  the  quality  and  the  duty.    The 
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goods  tendered  by  the  plainti^Es  under  the  agreement^  had  npoa 
them  labels  like  those  described  bearing  names  that  were 
apparently  names  of  French  packers,  doing  business  in  France. 
It  did  not  appear  that  there  were  any  persons  of  that  name. 
Defendants  refused  to  accept  or  pay  for  the  sardines  so  tendered. 

Charles  D.  Adams  for  appellants.  To  relieve  defendants 
from  liability  under  their  contract,  it  was  necessary  to  prove 
affirmatively  an  intent  to  defraud  on  plaintiffs^  part.  (Laws  of 
1850,  chap.  123  ;  Laws  of  1862,  chap.  162 ;  Laws  of  1863,  chap. 
209  ;  Laws  of  1878,  chap.  401 ;  Law  v.  HaU,  47  K  Y.  104; 
Radderow  v.  Runtingtanj  3  Sandf.  256.)  There  being  at  the 
time  when  this  contract  was  made,  in  1881,  no  statute  forbid- 
ding it,  it  was  a  valid  contract  for  the  sale  of  goods,  unless  it 
was  absolutely  void  on  grounds  of  public  policy,  because  the 
goods  were  in  shape  to  be  used,  if  the  vendee  saw  fit  to  defraud 
the  public  {Tracy  v.  Talmadge,  14  N.  Y.'  162;  Sacketts 
Harbor  Bk.  v.  Oodd^  18  id.  244.)  It  is  no  defense  to  an  action 
brought  to  recover  the  price  of  property  sold,  that  the  vendor 
knew  it  was  bought  for  an  illegal  purpose,  provided  it  is  not 
made  a  part  of  the  contract  that  it  shall  be  used  for  that  pur- 
pose, and  that  the  vendor  has  done  nothing  in  aid  or  further- 
ance of  the  unlawful  design.  {Q-ansen  v.  Tifi^  71  N.  Y.  57  ; 
Webher  v.  Donnelly^  33  Mich.  172.)  The  goods  plaintiffs 
tendered  were  precisely  what  the  contracts  called  for,  and  the 
transaction  was  not  prohibited  by  law.  {Kreiss  v.  Seligrnnnj 
8  Barb.  439,  449-50.)  On  reselling,  the  plaintiffs  acted  as 
agents  of  the  defendants,  and  were  only  bound  to  good  faith, 
and  reasonable  care  and  dilligence.  {Dustan  v.  MoAndreWj 
44  N.  Y.  72,  79 ;  Smith  v.  PeUee,  70  id.  13  ;  Sherwood  v. 
Hibbons,  6  Weekly  Dig.  231 ;  O'Brien  v.  JoneSy  15  J.  & 
S.  67.) 

OUo  HoTwUz  for  respondents.  The  enforcement  of  this  con- 
tract, whereby  the  plaintiffs  would  be  enabled  to  sell  the  mer- 
chandise in  question,  thus  fraudulently  packed  and  labeled,  would 
be  against  public  policy  as  well  as  a  violation  of  the  statutes,  and 
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will  not  be  enforced  by  the  courts.  (3  Barb.  228  ;  Seneca  Co. 
Bh.  V.  Lamb^  26  id.  595 ;  Story  on  Cont.,  §  613 ;  Barton  v. 
Port  7.,  efx)..  Plank  Boad  Co.,  17  Barb.  397 ;  Griffiths  v.  WdU, 
3  Denio,  226.) 

MiLLEB,  J.  It  must  be  assumed,  we  think,  that  the  defend- 
ants knew  when  the  agreement  was  made  that  they  intended 
to  purchase  sardines  of  the  kind  that  were  tendered  to  them, 
and  that  the  plaintiffs  understood  that  the  defendants  knew  it. 
It  is  also  inferrable  that  the  defendants  entered  into  the  agree- 
ment, to  the  knowledge  of  the  plaintiffs,  for  the  purpose  of 
selling  the  goods  to  others  in  the  condition  in  which  they  were 
when  delivered.  It  is  also  evident  that  the  labels  were  used  to 
deceive  the  consumers  and  not  the  contractors,  and  to  obtain 
higher  prices  for  the  sardines.  The  plaintife  procured  and 
furnished  tlie  deceptive  labels,  after  binding  themselves  by  con- 
tract to  do  so,  and  this  was  done  for  an  unlawful  purpose,  and 
with  a  view  of  furnishing  goods  for  the  market  in  a  condition 
calculated  to  deceive  the  consumers  who  might  purchase  them. 
It  is,  therefore,  apparent  that  it  was  part  of  the  contract  that 
an  unlawful  object  was  intended,  of  which  both  parties  were 
cognizant,  and  that  it  was  designed  by  them,  under  the  contract, 
to  commit  a  fraud  and  thus  promote  an  illegal  purpose  by  de- 
ceiving other  parties.  In  such  a  case  the  courts  will  not  aid 
either  party  in  carrying  out  ar  fraudulent  purpose. 

To  carry  out  this  contract  would  be  contrary  to  public 
policy,  and  in  such  a  case,  as  we  have  seen,  the  court  will  not 
aid  either  party. 

Under  the  Penal  Code  (§  438),  it  is  made  a  misdemeanor  to 
sell  or  offer  for  sale  any  package  falsely  marked,  labeled,  etc., 
as  to  the  place  where  the  goods  were  manufactured,  or  the 
quality  or  grade,  etc.  The  contract  in  question  would  seem  to 
be  covered  by  this  provision  of  the  Code,  but  as  the  Penal  Code 
did  not  go  into  effect  until  May  1,  1882,  and  this  contract  was 
made  June  30,  1881,  the  section  cited  has,  we  think,  no  bear- 
ing on  the  question  presented. 

The  case  was  properly  disposed  of  upon  the  ground  first 
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stated,  which  is  fully  considered  and  elaborated  in  the  opinion 
of  the  General  Term  by  Sbdgwigk,  J.,  in  which  we  concur. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John  Q.  Shtth,  Appellant,  v.  Thokas  Boyd  et  al.,  Bespon- 

dents. 

On  the  same  paper,  and  following  tlie*  signatures  to  an  assignment  for  the 
benefit  of  creditors,  was  written  a  notary's  certificate  of  acknowledgment. 
It  bore  the' same  date  as  the  assignment,  and  named  as  the  persons  ac- 
knowledging the  ones  who  apparently  executed  the  assignment.  It 
stated  tliat  the  persons  named  were  to  the  notary  known  **  to  be  the  in- 
dividuals  described  in,  and  who  executed  the  $am6."  HM,  that  the 
words  "the  same '*  referred  to  the  instrument  to  which  the  certificate 
was  appended,  and  sufficiently  identified  it;  and  that  the  certificate 
showed  a  due  acknowledgment  of  the  instrument. 

Smitli  V.  Boi/d  (10  Daly,  149),  reversed. 

(Argued  February  2,  1886  ;  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  Q-eneral  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  at  the  January  term,  1884, 
which  affirmed  a  judgment  in  favor  of  defendants,  entered 
upon  the  report  of  a  referee.     (Reported  below,  10  Daly,  149.) 

This  action  was  brought  by  plaintiff  as  assignee  for  the  ben- 
efit of  the  creditors  of  CKnton  H.  Smith,  to  recover  for  the 
alleged  wrongful  taking  and  conversion  of  property,  part  of 
the  assigned  estate. 

The  complaint  was  dismissed  by  the  referee  on  the  ground 
that  the  assignment  was  not  duly  acknowledged. 

The  certificate  of  acknowledgment  was  upon  the  same  sheet 
of  paper  as  the  assignment ;  it  bore  the  same  date  and  followed 
the  signatures  of  the  assignor  and  assignee.  The  following  is 
a  copy  thereof : 
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**  Statk  op  New  Yobk,  ) 

City  and  County  of  New  York,  f  **' ' 

"  On  this  2l6t  day  of  February,  1882,  before  me  personally 
appeared  Clinton  H.  Smith  and  John  G.  Smith,  to  me  person- 
ally known  to  be  the  individuals  described,  and  who  executed 
the  same,  and  who  acknowledged  to  me  that  they  executed  the 
same  for  the  purposes  therein  mentioned. 

"JOHN  N.  BROWN, 

"  Commissioner  of  Deeds, 
"  JVew  Fork  GowntyP 

John  J.  Adams  for  appellant.  The  use  by  the  notary  in 
his  certificate  of  the  words  "  the  same,"  witiiout  referring  to 
the  assignment,  was  at  most  a  clerical  error,  and  would  not  in- 
validate the  asugnment.  {Boyd  v.  Smith,  and  Lien  v.  Smith, 
N.  Y.  0.  P.,  April  24,  1882 ;  Meriam  v.  Harsm,  2  Barb. 
282 ;  Sheldon  v.  Stryker,  27  How.  887.)  Whei-e  the  language 
of  an  assignment  for  the  benefit  of  creditors  can  be  abundantly 
satisfied  by  a  construction  which  will  support  the  instrument, 
such  construction  should  be  given.  {Benedict  v.  Huntington, 
32  N.  Y.  219 ;  BogaH  v.  Haigkt,  9  Paige,  297 :  Mann  v. 
Whiibeck,  17  Barb.  388 ;  S/ierman  v.  JSlder,  24  N.  Y.  381 ; 
Kellogg  v.  Slauson,  11  id.  502;  Flatt  v.  Zott,  17  id.  478; 
Bk.  of  Silver  Creek  v.  Talcott,  22  Barb.  660  ;  Brain  v.  Dun- 
ning,  30  id.  21 1 ;  Read  v.  Worihington,  9  Bosw.  617 ; 
Orover  v.  Wdkema/n,  11  Wend.  187.)  The  certificate  is  suffi- 
ciently complete  to  indicate  clearly  that  there  was  an  acknowl- 
edgment of  the  instrument  by  the  parties  to  it  {Glafm  v. 
Smith,  36  Hun,  372,  378.) 

Robert  Ludlow  Fowler  for  intervening  oestuis  of  plaintiflE, 
appellant.  The  certificate  of  acknowledgment  was  a  substan- 
tial compliance  with  the  statutes  of  New  York.  (Laws  of 
1877,  chap.  466,  §  2,  as  amended ;  People  v.  CoUinSy  7  Johns. 
664.)  If  the  taking  of  an  acknowledgment  be  held  a  judicial 
act,  our  statutes  of  Jeofails  embodied  in  the  present  liberal 
codes  of  procedure,  unquestionably  apply  to  the  certificate 
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which  is  a  mere  official  judgment  on  a  state  of  facts.  (Oode^ 
§§  722,  72J:;  Warner  v.  Jafray,  96  N.  Y.  218,  253.)  The 
form  of  the  certificate  of  the  acknowledging  oflJcer,  not  hav- 
ing been  prescribed  by  law,  is  left  to  the  discretion  of  such 
officer  by  imphcation  and  ex  iiecessUate  rei.  {RiUer  v.  Worthy 
58  N.  Y.  6i57 ;  Shddon  v.  Stryher,  42  Barb.  284 ;  We%t  Pomt 
Iron  Co.  V.  lieyinert^  45  N.  Y.  703 ;  Ganandarqua  Academy 
V.  McKechnie^  19  Hun,  62.)  The  judicial  presumption  is  in 
favor  of  the  sufficiency  of  an  official  certificate.  {Hunt  v. 
Johnson,  19  N.  Y.  280,  292 ;  People  v.  Snydet^,  41  id.  397 ; 
Carpenter  v.  Dexter,  8  Wail.  513,  526 ;  EeUy  v.  Calhoun,  95 
U.  S.  713  ;  Morse  v.  Clayton,  21  Miss.  373 ;  Wells  v.  AtJdn^ 
son,  24  Minn.  161.)  This  is  not  the  case  of  an  instrument 
with  no  certificate,  but  the  case  of  an  instrument  with  a  cer- 
tificate alleged  to  be  defective  by  reason  of  the  omission  of  a 
word.  Such  an  omission  may  be  helped,  for  any  purpose,  by 
a  reference  to  the  deed  itself,  and  the  missing  context  supplied 
by  intendment.  {Carpenter  v.  Dexter,  8  Wall.  613,  628 ; 
Brooks  V.  Chaplin,  3  Vt.  81.)  When  the  omission  in  a  cer- 
tificate is  obviously  a  mere  clerical  error  the  court  passes  it 
over,  for  de  minimis  non  curat  lex.  {Scharfenburg  v.  Bish^ap, 
35  Iowa,  60 ;  Davar  v.  Cardwell,  27  Ind.  478 ;  Picket  v.  Doe, 
5  S.  &  M.  470 ;  13  Miss.  470 ;  Samuds  v,  Shelton,  48  Mo. 
444 ;  Monroe  v.  Eastman,  31  Mich.  283  ;  Rigler  v.  CUmd,  14 
Penn.  St.  364.) 

Otto  Horwitz  for  respondents.    An  observance  of  the  provi- 
sions of  the  G-eneral  Assignment  Act  of  1877  is  a  prerequisite  of 
the  validity  of  an  assignment.  {Britton  v.  Loreniz,  45  N.  Y.  15 1; 
Jones  V.  Bach,  18  Barb.  568 ;  Board  of  Education  v.  Fonda, 
77  N.  Y.  357.)    As  to  acknowledgments  general  assignments 
are  precisely  analogous  to  deeds  executed  by  married  women 
under  the  statutes  which  were  in  existence  prior  to  1879.  {Jack- 
son V.  Stevens,  16  Johns.  110;  Martin  v.  Divelly,  6  Wend.  9 
QilleU  V.  Stanley,  1  HiU.  121 ;  Eyers  v.  Wheeler,  23  Wend.  434 
Elwoods  V.  Elock^  13  Barb.  60  ;  MerriU  v.  Yates,  71  111.  630 
Wetmore  r.  Laird,  5  Biss.  160;  Enterprise  Tram^  Co.  v. 
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Sheedj/y  16  Rep.  565  ;  Jefersan  Co.  BuUd.  dk  Loam,  Asa.  v. 
Hial,  17  id.  397 ;  Bk.  of  Healdeburgh  v.  BailhaU,  18  id. 
333 ;  He(Uon  v.  Fryberger^  38  Iowa,  185 ;  West  Point  Iron 
Co.  V.  Reginort,  45  N.  Y.  703 ;  Shddon  v.  Stryker^  42  Barb. 
284 ;  RiUer  v.  Worthy  58  id.  627.)  The  essential  parts  of  an 
acknowledgment  are  the  identity  of  the  instrument  and  the 
acknowledgment  of  it,  and  these  must  be  stated  in  the  certifi- 
cate. {Bt^an  V,  Baniery^  8  Cal.  467 ;  Henderson  v.  OraneUy 
id.  581.)  It  is  as  incumbent  to  identify  tlie  instrument  ac- 
knowledged as  the  parties  acknowledging  it.  {MerriU  v.  Yates^ 
71  lU.  636 ;  MUl^  v.  Lenk,  2  T.  &  C.  86 ;  Fryer  v.  Booke- 
feller,  63  N.  Y.  268 ;  GiOeU  v.  Stanleyj  1  Hill,  121 ;  Stanto7i 
V.  Britton,  2  Conn.  529 ;  Pendleton  v.  Britton^  3  id.  406 ; 
Hayden  v.  Westcott,  11  id.  129;  Jackson  v.  Oshom,  2  Wend. 
555 ;  TuOey  v.  Dams,  30  111.  103 ;  Shepard  v.  Cai-riel,  19  id. 
313 ;  Hardin  v.  Kirk^  49  id.  153 ;  GaUaway  v.  Fash.,  50 
Mo.  420 ;  Wolf  v.  Foga/rty,  6  Cal.  224 ;  Hartley  v.  J^tti^, 
60  N.  Y.  38 ;  Norman  v.  WeUs,  17  Wend.  137 ;  Smith  v. 
jy-i^Ti^,  13  Ohio,  260 ;  Hess  v.  McCdbe,  45  Md.  79  ;  BueU  v. 
Irwin,  24  Mich.  145 ;  Spitzndgle  v.  Yauhessh,  13  Neb.  338 ; 
Lestwich  v.  JT^oi,  7  W.  Va.  569.) 

Finch,  J.  We  do  not  concur  in  the  ruling  which  destroys 
the  assignment  of  the  insolvents,  because  of  the  defect  in  the 
notary's  certificate  of  acknowledgment.  The  criticism  of  its 
form  has  a  very  perceptible  and  adequate  foundation,  when 
the  instrument  is  read  by  itself,  and  with  no  attending  circum- 
stances to  solve  its  ambiguity  or  give  meaning  to  its  words. 
Whether  in  the  light  of  those  circumstances,  and  applying  the 
admitted  canons  of  construction,  it  can  be  read  so  as  to  identify 
the  instrument  acknowledged,  is  the  question  presented  for  our 
determination.  If  the  notary  had  written,  instead  of  the  phrase 
"the  same,"  where  it  first  occurs  in  the  certificate,  the  words, 
**the  foregoing  instrument,"  his  certificate  would  have  been 
perfect,  and  identified  the  paper  acknowledged.  It  is  evident 
from  what  he  did  write,  that  he  intended  to  certify  tlie  ac- 
knowledgment of  some  instrument,  the  parties  to  which  he 
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knew,  and  that  they  executed  it,  and  were  described  in  it.  His 
certificate  appears  upon  the  same  paper  with  the  assignment, 
and  following  its  signatures  and  bearing  the  same  date.  It 
names,  as  the  persons  acknowledging,  the  two  who  apparently 
executed  the  assignment.  The  words,  "  the  same,"  must  have 
some  meaning  if  any  jnst  construction  can  furnish  it,  for  the 
writer  is  supposed  to  have  used  them  for  some  pwirpose,  and  as  ve- 
hicles of  some  idea,  and  not  to  have  written  them  uselessly  or  with- 
out intelligent  meaning.  Unless  they  refer  to  the  assignment,  and 
serve  to  identify  it,  they  are  wholly  without  force  and  must  be 
rejected  as  idle  and  superfluous.  If  they  have  any  meaning  at 
all,  they  must  find  it  in  a  reference  to  the  assignment  immedi- 
ately preceding,  and  which  alone  answers  so  much  of  the  de- 
scription as  appears.  The  words  are  relative,  and  imply  an  an- 
tecedent which  is  missing,  and  without  which  they  are  senseless. 
The  result  is  an  ambiguity  which  often  has  to  be  solved  with 
the  aid  of  surrounding  circumsta-nces.  That  the  assignors  named, 
executed  and  acknowledged  some  instrument  in  the  presence  of 
the  notary  the  certificate  assures  us.  If  that  instrument  was 
other  and  different  from  the  one  to  which  the  certificate  is  ap- 
pended, the  words  ''the  same*'  would  be  inexplicable.  They 
would  prove  as  indefinite  and  uncertain  as  if  the  phrase  had 
been  "  an  instrument,"  or  ^'some  instrument,"  or  "a  certain 
instrument,"  which,  indeed,  is  the  construction  put  upon  them 
by  the  court  below.  But  they  are  not  so  indefinite.  They  im- 
ply a  known  antecedent  which  the  others  do  not,  and  assume 
that  the  instrument  referred  to  has  been  in  some  manner  already 
identified.  That  manner  was  only  by  identity  of  names  and 
dates,  and  position  upon  the  same  paper  with  the  certificate, 
and  immediately  preceding  it.  To  that  instrument,  and  not 
to  some  other 'indefinite  one,  the  words  "  the  same"  must  refer, 
or  practically  be  stricken  from  the  certificate  as  having  no  pur- 
pose or  meaning.  That  we  do  not  nnduly  strain  the  language 
of  the  certificate  by  this  construction,  or  indulge  a  dangerous 
laxity  in  the  performance  of  oflBcial  duty  by  acknowledging  oflS- 
cers,  may  be  made  apparent  by  reference  to  one  or  more  prece- 
dents in  the  courts  of  our  own  State.    In  Cana/nd(vrqua  Acad- 
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erm/  v*  McKechnw  (19  Hiin,  62, 68),  the  rnle  was  said  to  be  estab- 
lished that  a  certificate  of  proof  or  acknowledgment  need  not 
be  in  the  precise  language  of  the  statute,  but  is  to  be  liberally 
construed,  and  is  enough  if  it  shows  a  substantial  compliance 
with  the  statute.  In  Jackson  v.  Gumaer  (2  Cow.  652),  the 
question  arose  over  the  acknowledgment  of  a  mortgage  in  1816, 
under  the  Kevised  Laws  which  reqaired  the  officer  to  certify 
that  he  knew  the  person  making  the  acknowledgment  to  be 
"  the  pereon  described  in,  and  who  executed  "  the  writing.  The 
officer  simply  certified  that  the  individual  acknowledging 
was  "  to  me  known.'*  On  its  face,  the  whole  force  of  the  ex- 
pression established  only  the  fact  of  a  personal  acquaintance, 
and  not  at  all  the  prescribed  fact  that  he  was  known  to  the 
officer  to  be  the  identical  person  who  was  described  in,  and  who 
executed  the  instrument.  The  argument  was  strongly  pressed 
that  the  omission  was  fatal  It  was  urged  that  the  statute  was 
imperative,  audits  purpose  salutary,  and  aimed  at  frauds  in  per- 
sonating grantors.  To  which  it  was  replied,  that  the  objection 
was  "hypercritical,"  and  that  the  phrase  "to  me  known" 
should  be  construed  as  to  me  known  "  as  a  grantor  in  the  deed 
upon  which  my  certificate  is  indorsed."  Assuredly  it  is  no 
more  diflScult  to  refer  the  words  "the  same"  in  the  certificate 
before  us  to  the  paper  on  which  the  certificate  was  indorsed, 
than  to  extract  from  the  words  "  to  me  known  "  the  further 
meaning  "as  grantor"  in  the  deed  "  upon  which  my  certificate 
is  written."  The  same  construction  of  the  latter  phrase  was 
adopted  in  equity.  {Troup  v.  Haight^  Hopk.  289),  and  again 
in  an  action  at  law.  {Duv(d  v.  Cov&nhoven^  4  Wend.  561.) 
Less  pertinent  deviations  from  the  statutory  language  are  found 
in  JUeriam  v.  Harsen  (4  Edw.  70),  and.  West  Point  Iron  Co. 
v.  Rymert  (45  N.  Y.  703).  While  we  do  not  underestimate  the 
force  of  the  criticism  applied  to  the  certificate  before  us,  we  are 
still  of  opinion  that  we  oaght  to  construe  the  ambiguous  words 
in  the  light  of  the  circumstances,  and  as  referring  to  the  instru- 
ment to  which  the  certificate  was  appended,  and  as  sufficiently 
identifying  it. 
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The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 
All  concnr. 
Judgment  reversed. 


101    4781      Thb  Unfted  States  Teust  Company  of  New  Yoek,  v.  The 
_       ^.Vl  New  York  West  Shore  &  Buffalo  Railway  Company 

et  al. 

The  Act  of  1883  (Chap.  878,  Laws  of  1888),  in  relation  to  receivers  of  cor- 
porations,  including  the  second  section  thereof,  in  reference  to  receiver's 
fees,  applies  only  to  receivers  of  corporations  appointed  in  proceedings  in 
banlcruptcy,  and  a  receiver  appointed  in  an  action  to  foreclose  a  morU 
gage  executed  bj  a  corporation  is  not  entitled  to  the  fees  specified  in 
said  section. 

The  allowance  of  commissions  to  such  a  receiver  is  governed  by  the  pro- 
vision of  the  Ckxle  of  Civil  Procedure  (§  8820),  providing  for  the  allow, 
ance  by  the  court  or  the  judge  where  not  **  otherwise  spedallj  prescribed 
by  statute." 

(Argued  February  9,  1886  ;  decided  March  3, 1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  jadicial  department  made  the  second  Mon- 
day of  December,  1885,  which  affirmed  an  order  of  Special 
Term. 

This  was  an  action  to  foreclose  a  mortgage  executed  by  the 
railroad  company,  defendant,  upon  its  property  and  franchises. 
Horace  Russell  and  Theodore  Houston  were  appointed  receivers 
of  the  mortgaged  property. 

The  order  appealed  from  fixed  and  settled  their  compensa- 
tion at  $4:0,000  each. 

TTm.  O.  Ghoate  and  Elihu  Boot  for  appellants.  The  pro- 
visions of  chapter  378,  Laws  of  1873,  extend  to  all  receivers 
of  all  corporations.  (Ghiardian  Z.  In».  CasSj  93  N.  T.  G31 ; 
Clinch  V.  South  Side  R.  R.  Co.^  1  Hun,  636.)  The  language 
of  the  statute  being  clear  and  unambiguous,  and  there  being 
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no  reason  why  it  should  not  be  interpreted  according  to  the 
ordinary  nse  of  language,  it  is  the  duty  of  the  court  to  give  it 
effect,  whatever  may  be  the  personal  opinion  of  the  judges  on 
the  wisdom  and  policy  of  the  law.  (Jackson  v.  Lewia^  17 
Johns.  475 ;  aflSrmed,  18  id.  504 ;  Pres.^  etc.,  of  Water/ord 
Tump.  Co.  V.  People,  9  Barb.  170 ;  People  v.  O.  li.  R.  Co., 
25  id.  201 ;  King  v.  BurreU,  12  Ad.  &  El.  468  ;  EvereU  v. 
Wells,  2  Scott,  531 ;  Green  v.  Wood,  7  Q.  B.  Rep.  178 ;  Beebe 
V.  Griffin,  14  N.  Y.  244 ;  McClueky  v.  CromweU,  11  id.  593, 
601;  Wood  V.  Adains,  35  N.  H.  36;  People  v.  Green,  ^86 
N,  Y.  318 ;  Waller  v.  Harris,  20  Wend.  561 ;  Johnson  >. 
S.  R.  R.  R.  Co.,  49  N.  Y.  455 ;  People,  ex  rel.  Davies,  v. 
Cowlis,  13  id.  350 ;  Sedg.  on  Stat,  and  Const.  Law,  187 ; 
Cooley's  Const.  lim.  [5th  ed.  201,  202]  168,  169 ;  Parry  v. 
Mie,  1  Term  R.  313 ;  James  v.  Patten,  2  Seld.  9 ;  Catlin  v. 
G^mther,  1  Kern.  368 ;  People  v.  ATJbertson,  55  N.  Y.  50 ; 
License  Tax  Cases,  5  Wall.  462  ;  People  v.  Purdy,  2  Hill,  31 ; 
Johnson  V.  Lawrence,  95  N.  Y.  154,  157.)  The  court  below 
had,  under  the  provision  of  this  statute,  no  discretion  to  fix  the 
fees  at  a  less  sum  than  the  statute  provides.  {Ex  parte  Jordan, 
4  Otto,  251 ;  HaZsey  v.  Van  Amringe,  6  Paige,  12 ;  Dakin  v. 
Deming,  id.  96  ;  Meacham  v.  Steams,  9  id.  398 ;  King  v.  TaJr 
lot,  40  N.  Y.  96 ;  Hancox  v.  Meeker,  95  id.  538 ;  Hohart  v. 
Hobart,  96  id.  637.)  Each  of  the  appellants  is  entitled  to  full 
commissions  upon  the  receipts  and  disbursements.  .{Brown 
V.  Jarvis,  2  De  G.,  F.  &  J.  172 ;  Washington  v.  State,  17 
Wis.  148.)  The  receivers  are  entitled  to  the  statutory  commis- 
sions upon  the  whole  amount  of  their  receipts  and  disburse- 
ments, without  regard  to  the  particular  source  of  such  receipts, 
or  the  particular  objects  of  such  disbursements.  Nor  is  their 
right  to  such  commissions  affected  by  the  fact  that  they  had  an 
active  trust.  {In  re  Bunch,  12  Wend.  280.)  The  word  "  mon- 
eys," and  "  sums  of  money"  are  used  as  a  standard  of  value  or 
measurement  by  which  to  determine  the  extent  of  the  property 
passing  through  the  hands  of  the  judiciary  officer.  (  Wagstaff 
V.  Lowerre,  23  Barb.  209,  226 ;  Li  re  De  Peyster,  4  Sandf . 
Ch.  511 ;  In  re  Moffat^,  24  Hun,  327 ;  In  re  Roosevelt,  5 
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Redf.  605 ;  Zaytin  v.  Davidson,  95  N.  Y.  263 ;  HurUmrt  v. 
Duromty  88  id.  121 ;  In  re  Bunch,  12  Wend.  280 ;  Oi^een  v. 
Sanders,  18  Hun,  308  ;  Wood  v.  Ford,  4  Redf.  34 ;  Hov)es  r. 
Daviss,  4  Abb.  Pr.  71 ;  In  re  Kellogg,  7  Paige,  265 ;  RaJl  v. 
Tryon,  1  Dem.  296 ;  Bennett  v.  Chopin,  3  Sandf.  673  ;  In  re 
Morgan! %  Estate,  15  Abb.  N.  0.  198 ;  Johnson  v.  Lawrence, 
95  N.  Y.  157  ;  In  re  EwrJhuH.  89  id.  259.) 

Joseph  H.  Choate  for  respondents.  The  second  section  of 
the  act  chapter  378  of  the  Laws  of  1883,  does  not  apply  to 
receivers  appointed  ^>^7wfo7ife  lite  in  foreclosure  suits,  but  relates 
only  to  statutory  receivers  appointed  to  wind  up  a  corporation 
and  distribute  its  assets.  {People,  ex  reL  Newcomh,  v.  McOaU, 
94  K  Y.  587  ;  Code,  %%  768,  982;  Whitney  v.  At.  dk  N.  7. 
R.  B.  Co.,  66  How.  Pr.  436 ;  High  on  Rec.,  §  378 ;  Metz 
V.  Buffalo,  Corry  db  P.  R.  R.  Co.,  58  N.  Y.  61 ;  Negus  v. 
City  of  Brooklyn,  10  Abb.  K  C.  187;  People  v.  N.  Y.  dk  M. 
B.  R.  R.  Co.,  84  K  Y.  565  ;  Donaldson  v.  Wood,  22  Wend. 
295  ;  People  v.  Supervisors  of  Col.  Co.,  43  N.  Y.  135.)  The 
act  of  1883  having  no  application  to  the  case,  and  there  being 
no  other  statute  specially  prescribing  these  receivers'  fees,  they 
are  necessarily  governed  by  section  3320  of  the  Code  of  Civil 
Procedure,  which  leave  the  fees  in  the  sound  discretion  of  the 
court  appointing.  {Gardiner  v.  Tyler,  3  Keyes,  506  ;  1  Kent's 
Com.  462  ;  People  v.  Draper,  15  N.  Y.  658  ;  Potter's  Dwar. 
on  Stat.  188 ;  People,  ex  rel.  Jackson,  v.  Potter,  47  N.  Y.  375, 
879 ;  People  v.  N.  F.  <&  M.  B.  R.  R.  Co.,  84  id.  665 ;  Dur- 
yee  v.  Mayor,  etc.,  96  id.  477,  495-496 ;  Lessee  of  Brewer  v. 
Blougher,  14  Pet.  178,  198  ;  Smiik  v.  People,  47  id.  330,  336, 
339 ;  People,  ex  rel.  Mason,  v.  MGCUm,99  N.Y.  83,89 ;  People 
V.  Supervisors  of  Col.  Co.,  43  id.  132 ;  People,  ex  rel.  W.  F.  Ins. 
Co.,  V.  Davenport,  91  id.  11,  18;  People,  ex  rd.  Wood,  v.  Lor 
comb,  99  Id.  43, 49 ;  SmiOh  v.  People,  47 id.  330,  886,  344 ;  Hayes 
V.  Symonds,  9  Barb.  260  ;  Pe(^  v.  MaUory,  2  Sup.  Ct  [T.  & 
C]  76,80  ;  People  Y.  CHssy, 91 N  Y.  632;  People,exrel.  Kings- 
land,  V.  Palmer,  52 id.  88  ;  Retchev.  Smyth,  Collector,  18  Wall. 
162 ;  Bomer  v.  The  Collector,  1  id.  486;  Bedrock  v.  Henry,  106 
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U.  S.  596 ;  U,  8.  v.  Clafiin,  97  id.  552.)  The  act  of  1883  cannot 
be  construed  to  give  to  receivers  in  foreclosure  &[]ii\&pendente  lite^ 
and  especially  in  railroad  foreclosures,  the  compensation  pro- 
vided in  the  second  section  of  that  act  for  "  receivers  of  corpora- 
tions," as  such  an  interpretation  would  lead  to  most  unjust, 
absurd  and  imsdiievous  consequences,  and  cannot,  therefore,  be 
sustained.  (Z.  S.  <&  M.  S.  Ry,  Co.  v.  Roach,  80  N.  Y.  339, 
344 ;  People  v.  LarrJner,  5  Denio,  9 ;  Smith  v.  People,  47  N.  Y. 
330, 336 ;  People  v.  MaUory,  2  Sup.  Ct.  [T.  &  C]  76,  80, 81 ; 
Donaldson  v.  Wood,  22  Wend.  395 ;  People,  ex  rd.  v.  CommWs 
of  Taxes,  95  N.  Y.  654,  5  68,  859  ;  People,  ex  rel.  Wood,  v. 
Lacombe,  99  id.  43,  49 ;  Duryee  v.  Mayor,  etc.,  96  id.  495 ;  U. 
S.  V.  Kiriy,  7  Wall.  482,  486-7.) 

K  W.  Paige  for  N.  Y.,  W.  S.  &  B.  E.  R.  Co.,  and  Asbbel 
Green,  as  receiver,  respondents.  Messrs.  Bussell  &  Houston 
were  not  "  receivers  of  corporations  "  within  the  meaning  of 
chapter  378  of  the  Laws  of  1883.  (  Whitney  v.  N.  7.  <b  A. 
R.  R.  Co.,  66  How.  Pr.  436,  445.)  They  were  appointed  re- 
ceivers of  the  specific  property  described  in  the  mortgage  only, 
i.  e.,  the  West  Shore  railroad,  and  not  of  any  other  property. 
{Foster  v.  Townshend,  68  K.  Y.  203,  206 ;  Keoiey  v.  Home 
Ins.  Co.,  71  id.  306,  401 ;  HoOenheck  v.  Donnell,  94  id.  342, 
347.)  The  statutes  on  the  subject  show  that  by  the  phrase 
"  receiver  of  a  corporation,"  as  used  in  the  acts  of  1880,  1881, 
1882,  1883,  is  meant  a  receiver  who  has  the  powers  conferred 
by  the  Revised  Statutes  upon  a  receiver's  appointment  in  the 
case  of  the  voluntary  dissolution  of  a  corporation.  (Hollenr 
lech  V.  Donnell,  94  N.  Y.  342  ;  High  on  Rec.,  §  288  ;  Mann, 
Receiver,  v.  Pentz,  2  Sand.  Oh.  257,  266;  Verplanck  v. 
Mer.  Ins.  Co.,  1  Ed.  84,  88 ;  Bangs  v.  Mcintosh,  23  Barb. 
591;  Howe  v.  Dend,  43  id.  504;  Belmont  v.  Erie  R.  Co., 
52  id.  637  ;  Atfy-Om.  v.  Vtica  Ins.  Co.,  2  J.  C.  271 ;  AWy- 
Oen.  V.  Bk.  Niagara,  Hopk.  354,  598;  Laws  of  1826, 
chap.  325;  Code  of  Civ.  Pro.,  §§  1784-5,  subd.  4;  2  R.  S. 
463,  part  3,  chap.  8,  tit.  4,  §  86 ;  2  R.  S.  469,  §§  67,  68 ;  Kin- 
caid  V.  DwineUe,  59  N.  Y.  548 ;  People,  ex  rd.  Garling,  v. 
SiCKELS  —  Vol.  LVI.  61 
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Van  AUeUy  56  id.  31,  38.)  Section  2  of  chapter  378  of  the 
Laws  of  1883,  relates  only  to  receivers  having  the  powers  con- 
ferred by  the  Be  vised  Statutes  upon  receivers  appointed  upon 
the  voluntary  dissolution  of  a  corporation.  (People^  ex  rd. 
N&u)conJ>y  V.  McGcM,  94  N.  T.  587,  590 ;  Dwarris,  Potter's 
ed.,  253,  255,  270 ;  Bex  v.  Morris,  1  B.  &  A.  441.) 

Andrbws,  J.  The  Code  of  CivU  Procedure,  which  was  in  force 
when  the  proceedings  in  this  action  were  taken,  furnishes  the 
general  rule  governing  the  allowance  of  commissions  to  receiv- 
ers. It  is  found  in  section  3320,  which  provides  as  follows : 
"  §  3320.  A  receiver,  except  as  otherwise  specially  prescribed 
by  statute,  is  entitled,  in  addition  to  his  lawful  expenses,  to 
such  a  commission,  not  exceeding  five  per  centum  upon  the 
sum  received  and  disbursed  by  him,  as  the  court  by  wliich, 
or  judge  by  whom  he  is  appointed,  allows."  The  judge  at 
Special  Term  in  substance  held  that  this  section  governed 
the  allowance  of  commisions  in  the  case,  and  made  an  order 
fixing  the  commissions  of  the  receivers  at  a  gross  sum,  less 
than  five  per  centum  upon  the  sums  received  and  disbursed. 
The  order  of  the  Special  Term  was  affirmed  by  the  General 
Term,  and  the  only  question  presented  on  tliis  appeal,  is  as  to 
the  application  of  section  3220  to  the  case  of  a  rQQi&iWQT pendente 
lite,  appointed  in  a  foreclosure  action,  to  foreclose  a  mortgage 
executed  by  a  corporation.  It  is  plain  that  the  section  is  appli- 
cable to  receivers  appointed  in  foreclosure  actions,  where  the 
mortgagor  is  an  individual.  But  it  is  claimed  that  the  case  of  a 
receiver  appointed  in  a  foreclosure  action  against  a  corporation,  is 
taken  out  of  the  general  rule  of  law  by  force  of  tlie  second  section 
of  the  act,  chapter  378  of  the  Laws  of  1883,  and  that  by  that  sec- 
tion such  a  receiver  is  entitled  to  a  fixed  percentage  upon  receipts 
and  disbursements,  which  the  court  is  bound  to  allow,  irrespective 
of  any  consideration  of  the  character  or  value  of  the  services  ren- 
dered. The  act  of  1883  is  entitled  "  An  act  in  relation  to  receiv- 
ers of  corporations."  The  second  section,  upon  which  the  appel- 
lants rely,  is  as  follows:  "  §  2.  Every  receiver  shall  be  allowed 
to  receive  as  compensation  for  his  services  as  such  receiver, 


1886.]  U.  S.  Trust  Co.  v.  N.  Y.,  W.  S.  &  B.  R  Co.  et  al.    483 
Opinion  o£  the  Court,  per  Andrews,  J. 

five  per  cent  for  the  first  $100,000  actually  received  and  paid 
out,  and  two  and  one-half  per  cent  on  all  suras  received  and 
paid  out  in  excess  of  the  said  $100,000.''  We  have  reached 
the  conclusion  that  the  appellants  were  not  "receivers  of 
corporations"  within  the  meaning  of  the  act  of  1883,  and 
shall  content  ourselves  with  a  brie^  statement  of  the  reasons 
for  our  judgment.  The  power  of  a  Court  of  Chancery  to 
appoint  a  receiver  pendente  litey  in  foreclosure  cases,  is  a  part 
of  its  incidental  jurisdiction,  not  depending  upon  any  statute, 
and  which  it  exercises,  whenever  by  reason  of  the  insufficiency 
of  the  security,  or  other  reason,  equity  requires  that  the  rents 
and  profits  of  the  mortgaged  property,  pending  the  litigation, 
should  be  impounded  and  retained,  to  be  applied  upon  the  debt, 
to  be  ascertained  by  the  final  judgment.  {Hollenheck  v.  Don- 
nell,  94  N.  Y.  342.)  The  receiver  by  virtue  of  his  appoint- 
ment, takes  possession  of  the  mortgaged  property  and  receives 
the  rents  and  profits  as  the  oflicer  of  the  court,  but  the  title  to 
the  property  is  not  changed,  but  remains  in  the  mortgagoi 
until  a  sale  under  the  decree  in  the  action.  {Keeney  v.  Home 
Ins.  Co.y  71  N.  Y.  396.)  This  jurisdiction  is  not  affected  by 
the  character  of  the  mortgagor,  whether  an  individual  or  a  cor- 
poration. It  rests  upon  grounds  quite  independent  of  the  char- 
acter of  the  parties  to  the  instrument,  or  the  nature  of  the  mort- 
gaged property.  But  it  was  held  at  an  early  day  in  this  State, 
that  the  jurisdiction  of  chancery  did  not  extend  to  the  seques- 
tration of  the  .property  of  a  corporation  by  means  of  a  receiver, 
or  to  the  winding  up  of  its  affairs,  or  to  control  or  restrain  the 
usurpation  of  franchises  by  corporate  bodies,  or  by  persons  claim- 
ing without  right  to  exercise  corporate  powers.  {Attomey- 
Oeneral  v.  Uticalns,  Co.^  2  Johns.  Ch.  371 ;  Attomey-Qeneral 
V.  Bk.  of  Niagara^  Hopk,  354.)  The  refusal  of  the  Court  of 
Chancery  to  entertain  jurisdiction  of  corporate  bodies,  at  the 
instance  of  creditors,  or  to  wind  up  their  affairs  in  case  of  insol- 
vency, led  to  the  enactment  by  the  legislature  in  1825,  of  the 
act  chapter  325  of  the  laws  of  that  year,  entitled  "  An  act  to 
prevent  fraudulent  bankruptcies  of  incorporated  companies,  and 
to  facilitate  proceedings  against  them,"  etc.     By  this  act  juris- 
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diction  was  conferred  upon  the  Court  of  Chancery  to  sequestrate 
the  property  of  a  corporation,  upon  the  application  of  a  judg- 
ment creditor,  after  the  return  of  an  execution  unsatisfied,  and 
to  appoint  a  receiver  of  its  property  (§  15),  and  in  case  of  an 
incorporated  bank,  which  had  become  insolvent,  or  had  violated 
its  charter,  it  authorized  the  Court  of  Chancerj'^,  upon  the  peti- 
tion of  the  attorney -general,  or  of  a  creditor,  to  proceed  by 
injunction  and  to  appoint  a  receiver  of  the  property  of  the 
bank,  and  to  distribute  the  same  among  its  creditors  (§  17). 
The  provisions  of  the  act  of  1825,  enlarged  and  extended, 
were  incorporated  into  the  Revised  Statutes,  in  the  article  en- 
titled, *'0f  proceedings  against  corporations  in  equity"  (2 
B.  S.  462),  and  a  complete  statutory  system  was  enacted  for 
the  winding  up  of  the  affairs  of  a  corporation  against  which  an 
execution  had  been  returned  unsatisfied,  at  the  instance  of  the 
creditor  in  the  execution,  and  for  similar  proceedings  against 
insolvent  banking  or  other  specified  corporations,  at  the 
instance  of  the  attorney-general,  or  any  creditor  or  stockholder 
(§§  36,  39„40,  41).  The  court  was  authorized  to  appoint 
receivers  of  the  corporate  property.  Their  powers  and  duties 
are  specified  in  the  statute  in  great  detail,  and  it  is  declared  that 
receivers  so  appointed  shall  be  ^^  vested  with  all  the  estate,  real 
and  personal,  of  such  corporation,"  and  they  are  declared  to  be 
^'  trustees  of  such  estate,  for  the  benefit  of  the  creditors  of  such 
corporation,  and  its  stockholders."  (2  R.  S,  469,  §§67,68.) 
The  system  inaugurated  by  the  act  of  1825,  and  incorporated 
into  the  Revised  Statutes,  has  been  continued  by  the  Codes, 
and  for  fifty  years  prior  to  the  act  of  1883,  had  been  the  sta- 
tutory system  of  procedure  for  the  winding  up  of  the  affairs  of 
insolvent  corporations,  through  receivers  appointed  by  the 
court,  not  by  virtue  of  its  inherent  jurisdiction,  but  under  stat- 
utory authority,  the  statute  which  authorized  their  appointment) 
also  prescribing  with  great  minuteness  their  powers  and  duties. 
The  immediate  point  in  controversy  is,  whether  the  act  of 
1883,  was  an  additional  regulation  prescribing  the  rights  and 
duties  of  receivers  of  insolvent  corporations,  or  has  a  wider 
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scope,  embracing  all  receivers  of  a  corporation  or  of  corporate 
property,  however  appointed,  or  for  whatever  purpose  the  ap- 
pointment may  have  been  made.  We  think  the  limited  con- 
struction of  the  statute  is  the  true  one,  and  that  the  general 
language  of  the  second  section,  prescribing  the  fees  of  receivers, . 
must,  in  view  of  the  context,  be  construed  as  relating  only  to 
receivers  of  insolvent  corporations.  The  act  is  made  up  mainly 
from  the  provisions  of  chapter  637  of  the  Laws  of  1880,  and 
the  subsequent  amendments  of  1881  and  1883  (Laws  of  1881, 
Chap.  G39 ;  Laws  of  1882,  Chap.  331),  and  those  acts  expressly 
related  to  receivers  of  insolvent  corporations.  The  first  section 
is  new,  and  in  substance  is  a  legislative  enactment  of  the  Su- 
preme Court  rule  No.  81,  and  prescribes  that  an  application 
for  the  appointment  of  a  receiver  of  a  corporation,  shall  be  made 
in  the  judicial  district  in  which  the  principal  business  office  of 
the  corporation  is  located,  or  in  a  county  adjoining  such  district. 
This  section  makes  no  reference  to  the  nature  of  the  proceed- 
ing in  which  the  application  is  made.  But  a  reference  to  the 
ninth  section  shows  that  proceedings  against  insolvent  corpora- 
tions only  were  in  contemplation.  The  ninth  section  declares 
that  all  applications  to  the  court,  contemplated  by  the  act,  shall 
be  made  in  the  judicial  district  where  the  principal  office  of  the 
"  insolvent  corporation  "  was  located.  The  other  sections  pro- 
vide for  orders  and  proceedings  of  various  kinds.  If  the  nature 
of  the  proceeding  to  which  the  act  relates  is  left  indefinite  by 
any  of  the  other  sections,  the  obscurity  is  removed  by  the 
ninth  section,  which  shows  that  the  legislature  was  dealing 
with  insolvent  corporations,  and  that  the  orders  to  be  made^ 
were  in  proceedings  against  such  .corporations  only.  The 
second  section  is  the  one  prescribing  the  fees.  The  third 
section  provides  that  the  order  appointing  the  receiver  shall 
designate  the  place  of  deposit  of  the  funds  of  the  corporation, 
and  that  they  shall  not  be  deposited  elsewhere,  except  upon  the 
order  of  the  court,  on  notice  to  the  attorney-general.  The  ap- 
plication for  an  order  changing  the  place  of  deposit  must,  ac- 
cording to  the  ninth  section,  be  made  in  the  judicial  district 
where  the  principal  office  of  the  "  insolvent  corporation  "  is  lo- 
cated.    The  third  section,  therefore,  relates  to  a  proceeding 
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against  an  insolvent  corporation,  font  is  only  in  such  a  proceed- 
ing, as  appears  by  the  ninth  section,  that  an  order  is  contem- 
plated. The  fourth  section  makes  it  the  duty  of  the  receiver 
of  an  insurance,  banking  or  railroad  corporation  to  make  and 
file  periodical  accounts  every  six  months,  prohibits  his  paying 
to  any  attorney  or  counsel,  any  costs,  fees  or  allowances,  until 
the  amounts  shall  have  been  stated  and  approved  by  the  court 
"  by  an  order  duly  entered,"  and  requires  notice  of  the  presen- 
tation of  any  such  accounts,  to  be  given  to  the  attorney-general, 
who  is  also  required  to  examine  the  books  and  accounts  of  the 
receiver  at  least  once  every  twelve  months,  provisions  very  ap- 
propriate to  a  receivership  for  winding  up  the  alBEairs  of  a  cor- 
poration. It  is  not  questioned  that  the  remaining  sections  of 
the  act,  from  five  to  ten,  both  inclusive,  relate  exclusively  to 
proceedings  against  insolvent  corporations.  We  think  the  pre- 
ceding sections  relate  to  the  same  subject.  It  is  a  matter  of  pub- 
lic notoriety  that  the  act  of  1883  was  passed,  in  view  of  the 
scandals  which  had  been  set  afloat,  in  respect  to  the  administra^ 
tion  of  the  affairs  of  insolvent  corporations  through  receivers. 
Omitting  the  aecorid  section,  it  is,  we  think,  reasonably  clear 
that  the  object  of  the  act  was  to  supplement  the  existing  legis- 
lation, in  respect  to  the  winding  up  of  the  affairs  of  insolvent 
corporations,  and  to  provide  further  restrictions  and  safe-guards 
against  the  misuse  or  depletion  of  corporate  funds  in  the  hands 
of  the  receivers.  The  second  section  deals  with  a  subject  ger- 
mane to  the  purpose  of  the  act,  and  fixes  the  compensation  of 
the  receiver,  and  when  it  used  the  language,  "  every  receiver," 
it  is  by  the  ordinary  rules  of  interpretation  and  construction  of 
statutes,  to  be  restrained  to  the  particular  subject  with  which 
th©  legislature  was  dealing,  and  to  which  the  section  in  question 
had  an  appropriate  appUcation.  (See  Smith  v.  People^  4:7  N. 
T.  330 ;  Feoj?le  v.  McClave,  99  id.  83.) 

The  conclasion  is  that  the  act  of  1883,  including  the  second 
section,  relatesexclusively  to  receivers  of  corporations,  appointed 
in  proceedings  in  insolvency. 

The  order  sliould  therefore  be  affinned. 

All  concur. 

Order  affirmed. 
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Charles  S.  Kennedy,  Respondent,  v.  Tub  New  York  Life     loi  4871 
Insurance  and  Trust  Company,  Appellant.  mqi  48t 


Ad  affidavit,  upon  which  an  order  for  service  of  sammons  hy  publication 
ander  the  Code  of  Prooedare  (§  135)  was  granted,  stated  that  the  defend, 
ants  ''cannot  after  due  diligence  be  foand  within  this  State/'  that  thej 
were  ^sidents  of  other  States  named,  and  that  the  sammons  "  was  duly 
issued  for  said  defendants,  but  cannot  be  served  personally  upon  them 
by  reason  of  such  non-residence."  Held,  that  the  affidavit  was  sufficient 
to  sustain  the  order  and  to  give  the  court  jurisdiction,  at  least  where  col- 
laterally brought  in  question. 

CaHeton  v.  Carleton  (85  N.  T.  813),  distinguished. 

Kennedy  v.  y.  T,  L.  Ins.  and  T.  Go.  (33  Hun,  85),  reversed. 

(Argued  March  5,  1886  ;  decided  March  23,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  iu  the  second  judicial  department,  made  February  12, 
1884,  which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term.  (Reported 
below,  32  Hun,  35.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  by  defendant  to  sell  and  convey  to  plain- 
tiff certain  premises. 

Defendant  acquired  title  under  a  foreclosure  sale;  it  was 
ready  and  willing  to  convey,  but  plaintiff  declined  to  accept  a 
conveyance,  claiming  defendant's  title  was  defective,  in  that  the 
sammons  in  the  foreclosure  suit  was  served  by  publication,  and 
that  the  affidavit  upon  which  the  order  for  such  service  was 
made  was  insufficient  to  give  the  court  jurisdiction. 

R.  E,  Robinson  for  appellant.  Even  statements  capable  of 
being  construed  as  allegations  of  fact  would  be  sufficient  for 
jurisdiction.  {Belmont  v.  Comeri^  82  N.  T.  256.)  If  there 
was  any  evidence  of  an  attempt  to  find  and  serve  it  was  enough 
to  confer  jurisdiction.  (Staples  v.  Fairchild^  3  N.  T.  41 ; 
Peoh  V.  Cook^  41  Barb.  519 ;  Van  Wych  v.  Hardy,  39  How. 
Pr.  392  ;  RocJie  v.  Ward,  17  id.  416 ;  Titus  v.  Relyea,  id.  265  ; 
Barnard  v.  Heydrick,  49  Barb.  62 ;  Steirde  v.  Bell,  12  Abb. 
Pr.  171 ;  Howe  Machine  Co.  v.  Pettibone,  74  N.  Y.  68 ;  Wort- 
man  V.  Wortman,  17  Abb.  Pr.  66.)  The  recital  in  the  order 
that  the  defendant  cannot  after  due  diligence  be  found  is  prima 
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facie  evidence  of  the  existence  of  such  fact.  {JBosioartA  v. 
VandewalJcer,  53  N.  Y.  597 ;  JUaples  v.  Mackey,  89  id.  146.) 
Josiah  T,  Marean  for  respondent.  Non-residence  of  a  de- 
fendant does  not  dispense  with  effort  to  find  within  the  State. 
{CarUon  v.  Carlton,  85  N.  Y.  313  ;  Code  of  Procednre,  §  135 ; 
Howe  Machine  Co,  v.  Pettibane,  74  N".  Y.  71.)  The  interpre- 
tation of  the  language  of  a  deposition  is  a  matter  of  law.  {Bixby 
V.  Smith,  3  Hun,  63 ;  Peck  v.  Cook,  41  Barb.  549  ;  Long  v. 
Bogers,  19  Ala.  321,  331 ;  Carpenter  v.  People,  8  Barb.  610; 
Hia  V.  London  G.  L.  Co.,  3  II.  &  X.  920.) 

MiLLBB,  J.  The  right  of  the  plaintiff  to  recover  in  this 
action  depends  npon  the  construction  to  be  placed  on  section 
135  of  the  Code  of  Procedure. 

In  Carleton  v.  Carleton  (85  N.  Y.  313),  npon  which  the  respond 
ent  relies,  the  afiidavit  stated,  ^'  that  defendant  has  not  resided 
in  the  State  of  New  York  since  March,  1877,  and  deponent  is 
advised  and  believes  is  now  a  resident  of  San  Francisco,  Cali- 
fornia," and  it  was  held,  that  this  was  not  sufficient  under  the 
Code  of  Procedure  (§  135),  to  authorize  the  granting  of  the 
order;  that  it  was  merely  an  allegation  of  non-residence,  and 
did  not  tend  to  establish  that  defendant  could  not,  after  due 
diligence,  be  found  within  the  State. 

It  will  be  seen  that  in  the  case  cited  the  affidavit  as  to  resi- 
dence is  upon  information  and  belief  and  does  not  show  posi- 
tively and  distinctly  that  the  defendant  was  a  non-resident 
Considerable  stress  is  laid  upon  this  fact,  and  in  the  opinion  it 
is  said :  "  Cases  may  arise  where  the  proof  of  residence  in  a  dis- 
tant State  at  the  very  time,  and  of  an  absolute  location  there, 
would  be  80  strong  and  conclusive  as  to  render  it  entirely ' 
apparent  that  no  act  of  diligence  would  bo  of  any  avail ;  and  if 
the  affidavit  hero  had  stated  positively  and  distinctly  that  the  de- 
fendant was  at  the  time  not  only  a  resident  of  the  State  of  Cali- 
fornia, but  was  then  actually  living  in  that  State,  there  would  be 
ground  for  claiming  that  due  diligence  would  be  unavailing." 

It  would  thus  seem  that  where  the  proof  of  non-residence 
is  clear  and  conclusive,  and  that  the  defendant  is  living  out  of 
the  State  and  in  a  distant  State,  there  may  be  strong  reasons 
for  holding  that  proof  of  due  diligence  is  not  required  and  a 
different  result  arrived  at. 
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The  case  under  consideration  differs  somewhat  from  Carleton 
V.  Carleton  {supra).  The  affidavit  here  states  that  the  defendants 
"  cannot,  after  due  diligence,  be  found  within  this  State  "  (they 
being  residents  of  other  States  as  therein  named),  and  "that 
the  summons  herein  was  duly  issued  for  said  defendants,  but 
cannot  be  served  personally  upon  them  by  reason  of  such  non- 
residence."  Here  is  a  clear  statement  that  the  defendants  are 
non-residents  of  the  State  and  reside  in  other  and  distant  States, 
and  that  the  summons  which  has  been  issued  cannot  be  served 
by  reason  thereof.  This  supplies  the  defect  in  the  affidavit 
in  the  case  cited  in  reference  to  the  proof  of  non-residence  and 
establishes  beyond  question  that  fact,  making  the  case  con- 
sidered stronger  in  this  respect  than  the  one  cited.  The  alle- 
gation as  to  non-residence  is  preceded  by  the  statement  that  the 
defendants  cannot,  after  due  diligence,  be  found  within  this 
State,  which,  taken  in  connection  with  the  subsequent  aver- 
ment as  to  non-residence,  may  be  considered,  we  think,  as  a 
statement  either  that  an  attempt  has  been  made  to  find  the 
defendants,  or  at  least  that  they  are  so  remotely  located  out  of 
the  State  and  have  such  a  fixed  residence  tliat  it  would  be  im- 
possible after  due  diligence  to  find  them  within  the  State  for 
the  purpose  of  serving  the  summons  on  them. 

The  statement  as  to  due  diligence  is  not  absolutely  an  alle- 
gation of  a  conclusion  of  law,  or  an  opinion,  but,  in  connection 
with  what  follows,  a  statement  of  facts  which  tend  to  establish 
that  due  diligence  has  been  used. 

The  two  cases  are  clearly  distinguishable,  and  we  think  the 
affidavit  here  contained  allegations  sufficient  to  call  upon  the 
judicial  mind  to  determine  whether  due  diligence  had  been 
employed  to  find  the  defendants,  for  the  purpose  of  serving  the 
summons  issued.  In  granting  the  order,  the  judge  so  held,  and 
as  the  language  employed  will  bear  this  interpretation,  the 
court  should  not,  certainly  in  a  collateral  proceeding,  determine 
that  the  affidavit  was  entirely  defective  and  set  aside  the  order. 

The  order  of  the  General  Term  should  bo  reversed  and  the 
judgment  of  Special  Term  affirmed. 

All  concur. 

OrJer  reversed,  and  judgment  affirmed. 
SiCKELS  —  Vol.  LVI.  62 
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108  wf      William  H,  Hills,  Respondent,  v.  The  Pbekskill  Savings 

Bank  et  al.,  Appellants. 

Id  an  action  by  a  tax  payer  of-  the  town  of  A.,  to  have  certain  bonds  iaaaed 
by  said  town  adjadged  illegal  and  void,  it  appeared  that  the  town,  acting 
in  supposed  accordance  with  statutory  provisions  (Chap.  907,  Laws  of 
1869,  as  amended  by  chap.  925,  Laws  of  1871)  issued  its  bonds  to  pay  for 
stock  of  a  railroad  corporation,  which  passed  into  the  hands  of  innocent 
holders.  The  bonds  were  claimed  by  the  town  to  have  been  illegally 
issued,  and  so  invalid.  While  suits  were  pending  to  enforce  them,  said 
town,  under  the  act  of  1880  (Chap.  146,  Laws  of  1880),  authorizing  it  "  to 
issue  new  bonds  pursuant  to  the  provisions  of  chapter  75,  Laws  of  1878/' 
and  its  amendments,  to  the  amount  and  extent  of  its  bonded  indebted- 
ness, issued  the  bonds  in  question  in  exchange  for.  and  to  retire  the  out- 
standing bonds,  the  new  bonds  drawing  a  lower  rate  of  interest  than  the 
old  ones.  Said  town  at  the  time  had  no  other  "  bonded  indebtedness  " 
than  the  original  bonds  issued  as  above  stated.  UM^  that  the  action  was 
not  maintainable ;  that  the  town  having  elected  to  compromise  rather 
than  to  contest  the  validity  of  the  old  bonds,  was  estopped  from  there- 
,  after  questioning  it. 

The  words  "  bonded  indebtedness,*'  as  used  in  said  acts  of  1878  and  1880, 
are  not  limited  to  bonds  in  all  respects  legal  aud  valid,  but  the  acts  au- 
thorize the  refunding  of  **  all  municipal  bonds  save  such  as"  have  been 
adjudged  invalid  by  the  final  determination  of  a  competent  court  which 
are  excluded  from  their  operation  by  chapter  317,  Laws  of  1878. 

The  act  of  1878  first  mentioned,  as  thus  construed,  is  not  violative  of 
the  constitutional  provision  (State  Const.,  art.  8,  §  11),  prohibiting  munici- 
pal corporations  from  incurring  indebtedness  for  other  than  "  county, 
city,  town  or  village  purposes."  The  said  act  does  not  authorize  the 
incurring  of  an  indebtedness,  but  the  payment  of  an  aclLOOwledged  debt, 
and  the  constitutional  provision  does  not  deprive  such  corporations  of 
the  right  to  compromise  claims  which  they  dispute. 

The  defect  alleged  in  the  proceedings  under  which  the  original  bonds  were 
issued  was  that  to  the  averment  in  the  petition,  that  ''  the  signers  were 
a  majority  of  the  tax  payers  of  the  town,  was  not  added  the  words  '  not 
including  those  taxed  for  dogs  or  highway  tax  only.* "  Held,  that  the 
defect  did  not  render  the  bonds  so  absolutely  void  as  matter  of  law,  but 
that  there  might  be  reasonable  question  pending  an  adjudication ;  enough 
of  doubt  to  justify  the  legislature  in  authorizing,  and  the  town  in  effect- 
ing an  amicable  settlement. 

People,  ex  rd.  Green,  v.  Smith  (55  N.  T.  135),  Metzger  v.  A,  cfe  A.  R,  R 
Go.  (79  id.  171),  distinguished. 

(Argued  January  37, 1886  ;  decided  Marth  2,  1886.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Su- 
preme Court  in  the  fourth  judicial  department,  entered  upon 
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an  order  made  October  19,  18S3,  which  affirmed  a  judgment 
in  favor  of  plaintiiBf,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  by  plaintiff  as  a  tax  payer  of  the 
town  of  Attica,  to  have  certain  bonds  issued  by  said  town  and 
held  by  the  bank,  defendant,  adjudged  to  bo  void,  and  to  require 
the  said  bank  to  surrender  up  the  same  to  be  canceled,  and 
to  restrain  said  bank  from  selling  or  disposing  of  said  bonds, 
and  the  defendant  Farnham,  supervisor  of  said  town,  from  tak- 
ing any  proceedings  to  levy  a  tax  to  pay  interest  on  said  bonds. 

The  bonds  in  question  were  issued  and  delivered  in  exchange 
for,  and  to  retire  other  bonds  issued  by  said  town  to  pay  for 
its  subscription  for  stock  of  the  Attica  and  Arcade  Railroad 
Company. 

Z.  W.  Thayer  <&  Samxiel  Hand  for  appellant.  Although 
the  petition  did  not  in  express  language  state  that  those  taxed 
for  dogs  and  highway  taxes  only  were  not  included,  the  lan- 
guage employed  does  necessarily  exclude  them,  and  it  is  in 
compliance  with  the  statute  in  force  at  the  time  it  was  made. 
(Laws  1869,  chap.  907 ;  Laws  1871,  chap.  925,  §  1.)  An  assess- 
ment made  by  town  commissioners  for  the  performance  of 
higliway  labor  is  not  a  tax,  and  no  person  thus  assessed  can  be 
a  tax  payer  whether  he  performs  the  labor  or  not.  {Sharp  v. 
Spier,  4  Hill,  82.)  Tlie  legislature  had  the  power  to  author- 
ize the  now  bonds  to  be  issued  to  pay  or  return  the  old  ones, 
and  the  formar  were  invalid.  (  Williams  v.  Town  of  Duaaes- 
lurgh,  Q(j  N.  Y.  129  ;  Bk,  of  Rome  v.  Village  of  Home^  18 
id.  38;  Duanesburgh  v.  Jenkins,  57  id.  177;  People  v. 
Mitchell,  35  id.  551.)  The  plaintiff,  as  tax  payer,  cannot  main- 
tain the  action  against  the  Peekskill  Savings  Bank.  {UiU  v. 
Peekskill  Savings  Bank,  26  Hun,  164.)  This  action  cannot 
be  maintained  by  the  plaintiff  against  either  of  the  defendants, 
becaifse  before  the  trial  the  act  under  which  it  was  brought, 
and  the  only  law  under  which  it  could  be  maintained,  if  at  all^ 
had  been  absolutely  repealed.  {Ghegary  v.  Jenkins,  5  N.  Y. 
879 ;  Lenhard  v.  Lynch,  62  How.  56 ;  KuLler  v.  Palmar,  1 
Hill,  324;    People  v.  Livingston,  6  Wend.  526;  Curtis  y. 
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ZeaviUj  15  K  T.  1 ;  Washburn  v.  Franklin^  35  Barr.  599.) 
This  action  cannot  be  maintained  in  a  court  of  equity  against 
the  bank  defendant  under  any  statute  or  authority.  {Town  of 
Venice  v.  Woodruff  62  N.  T.  466 ;  Ayera  v.  Lawrence^  60 
id.  192.)  A  void  contract  if  fully  performed  and  its  benefits 
received,  cannot  be  questioned  by  the  party  receiving  such 
benefits.  (  Woodruff  v.  Erie  B.  Co.,  93  N.  Y.  609  ;  Bi^eU 
V.  M.  S.  (&  N.  L  B.  B.  Co.,  22  id.  258 ;  Whitney  Arms  Co. 
V.  Barlow,  63  id.  62.) 

/.  Sam  Johnson  for  Beuben  H.  Farnham  appellant.  The 
plaintiff  could  not  maintain  this  action  against  the  Peekskill 
Savings  Bank.  {Town  of  Mentz  v.  Cooh,  22  N.  Y.  Weekly 
Dig.  476 ;  3  Pom.  Eq.,  §  1399 ;  2  Story  Eq.  Jur.,  §  700 ;  87 
N.  Y.  4:52 ;  81  id.  156,  474 ;  77  id.  542 ;  92  id.  465 ;  75  id. 
397;  98  id.  222;  id.  239.) 

WiUiani  NatKl  Cogswell  for  respondent.  As  the  petition 
in  this  case  did  not  show  that  the  petitioners  were  a  majority  of 
the  tax  payers  of  the  town,  excluding  those  taxed  for  dogs  and 
highway  taxes  only,  the  county  judge  acquired  no  jurisdic- 
tion of  the  proceedings.  {People  v.  Spencer,  55  X.  Y.  1 ; 
People  V.  Hughitt,  5  Lans.  89 ;  People  v.  Van  Valken- 
lurgh,  63  Barb.  105  ;  People  v.  Smith,  55  K  Y.  135.)  As 
there  was  no  power  to  create  the  bonds,  so  there  was  no  power 
to  ratify  the  same.  (  Weism^r  v.  Village  of  DougUiss,  64 
N.  Y.  91.)  The  bonds  originally  issued  in  aid  of  the  raihx^ad 
company  being  absolutely  void,  create  no  indebtedness  against 
the  town,  and  therefore  there  was  no  authority  to  issue  the 
bonds  now  held  by  the  Peekskill  bank.  The  statute  gives 
authority  only  to  pay  the  bonded  indebtedness  by  issuing  new 
bonds.  (Laws  of  1878,  chaps.  75,  317;  Laws  of  1880,  chap. 
146.)  The  town  was  not  a  necessary  party.  {Ayers  v.  Lawrence, 
59  K.  Y.  192 ;  Metzger  v.  A.  c&  A.  B.  B.  Co.,  79  id.  171.) 
The  action  was  well  brought  and  has  not  been  affected  by  any 
of  the  various  repealing  acts  passed  since  it  was  commenced. 
{Butler  V.  Palmer,  1  Hill,  324,  330  ;  Ayers  v.  Lawrence,  59 
N.  Y.  192 ;  Metzger  v.  A.  (Sb  A.  B.  B.  Co.,  79  id.  179 ;  Oster^ 
houdt  V.  Bigney,  98  id.  222.)    It  was  the  intent  of  the  legis- 
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lature  to  pass  an  act  authorizing  towns  to  issue  valid  bonds  for 
void  bonds,  and  thus  to  create  a  bonded  indebtedness  when 
there  had  been  theretofore  none ;  such  an  act  would  be  utterly 
unconstitutional  and  void.  (  Weismer  v.  Village  of  Douglass^ 
64  N.  Y.  91  ;•  Const.,  §  11,  art.  8.)  The  Peekskill  Savings 
Bank  was  not  only  a  proper  party  to  the  suit,  but  was  a  necessary 
party.  It  was  the  claimant  to  a  part  of  these  funds  that  Fam- 
ham  had  threatened  to  have  raised  by  tax.  It  was  necessary 
that  it  should  be  brought  into  court  so  that  it  could  assert  its 
rights  and  the  vaUdity  of  the  tax.  {Osterhoudt  v.  Board  of 
Superviaora  of  Ulster^  98  N.  Y.  239  ;  Metzger  v.  A.  <&  A.  R. 
E.  Co.,  79  id.  171.) 

FiNOH,  J.  The  whole  argument  of  the  courts  below,  ending 
in  a  cancellation  of  the  bonds  in  controversy,  rests  upon  the 
assumption  that  the  original  bonds  of  the  town  of  Attica,  which 
served  as  the  cause  and  consideration  of  the  refunding  issue, 
were  absolutely  void  as  matter  of  law,  although  their  invalidity 
had  never  been  adjudged.  The  argument  takes  no  note  of  the 
fact  that  there  might  be  reasonable  question  about  that,  pend- 
ing an  adjudication,  and  that  enough  of  doubt  attended  the 
ultimate  result  to  justify  the  legislature  in  authorizing,  and  the 
town  in  efiEecting,  an  amicable  settlement  and  compromise,  of 
which  the  new  bonds  were  the  fruit.  There  was  debate  and 
litigation  over  the  validity  of  the  original  issue.  Those  bonds 
followed  a  proceeding  initiated  by  a  petition  to  the  Supreme 
Court,  drawn  in  supposed  accordance  with  the  provisions 
of  the  act  of  1869  (Chap.  907),  as  amended  by  the 
act  of  1871  (Chap.  925).  That  petition  averred  that  its 
signers  were  a  majority  of  the  tax  payers  of  the  town,  but  did 
not  add  the  explanatory  clause,  ''not  including  those  taxed  for 
dogs  or  highway  tax  only."  The  existence  of  this  defect,  it  is 
said,  we  are  bound  by  a  precedent  of  our  own  making  to  declare, 
stripped  the  proceeding  in  the  Supreme  Court  of  jurisdiction, 
and  left  it  absolutely  void.  (People^  ex  rel.  Green^  v.  Smithy  55 
N.  Y.  135.)  That  was  a  case  in  which  the  county  judge  to  whom 
the  petition  had  been  presented,  refused  the  application,  and 
the  appeal  reached  this  court  in  the  proceeding  itself ;  and  thero 
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appears  not  to  have  been  presented  to  the  mind  of  the  court  a 
provision  of  the  act  of  1869,  now  brought  to  our  attention, 
which  beare  strongly  upon  the  inquiry  involved.  It  is  not 
necessary  to  say  whether  to  that  new  consideration  there  is  or 
is  not  a  satisfactory  answer.  It  is  quite  enough  that  the  validity 
of  the  original  bonds  of  the  town  of  Attica  has  never  been 
passed  upon  by  tliis  court,  and  its  ultimate  action  was  an  event 
unsolved,  when  the  legislature  and  the  town  chose  to  avoid  such 
'  solution,  and  act  without  dependence  upon  it.  It  is  true  that 
the  bonds  of  another  town  in  the  county  of  Wyoming  came 
before  this  court  {Metzger  v.  Attica  cfe  Arcade  R.  E.  Co.^ 
79  N.  Y.  171),  but  our  determination  went  upon  a  concession 
not  here  existing,  and  settled  only  that,  upon  the  admissions 
made  of  the  invalidity  of  the  bonds,  the  action  was  properly 
brought  and  the  relief  justly  granted.  We  are  referred  to  a 
suit  commenced  in  the  United  States  Circuit  Court  upon  cou- 
pons of  the  original  Attica  bonds,  in  which  the  holders  recovered, 
and  the  court  adjudged  on  a  motion  for  a  new  trial,  largely 
influenced  by  the  new  consideration  now  pressed  upon  us,  that 
the  tax  payers'  petition  was  suflicient  to  confer  jurisdiction  and 
the  bonds  were  valid.  Wliile  that  decision  does  not  bind  us,  the 
circumstance  shows  that,  at  least,  there  was  room  for  a  difference 
of*  judicial  opinion  upon  the  question  of  the  sufficiency  of  the 
petition,  and  that  in  good  faith  the  ultimate  result  might  be 
deemed  uncertain,  and  the  controversy  be  settled  by  an  amica- 
ble adjustment.  In  1879,  an  action  was  begun  in  the  Federal 
court  against  the  town  by  a  holder  of  the  original  bonds  which 
has  been  tried,  but  in  which  judgment  has  not  been  rendered. 
That  action  was  pending  while  the  act  of  1878,  which  author- 
ized municipal  corporations  to  refund  their  bonded  indebted- 
ness, was  in  force,  but  since  it  did  not  cover  items  of  accrued 
and  unpaid  interest,  a  special  act  was  passed  in  1880  authorizing 
the  towns  of  Attica  and  Java  "to  issue  new  bonds  pureuant 
to  the  provisions  of  chapter  74  of  the  Laws  of  1878 "  and 
its  amendments  "  to  the  amount  and  extent  of  the  bonded 
indebtedness  as  provided  in  said  act,  including  interest  accrued 
and  unpaid."  The  town 'of  Attica  had  no  "  bonded  indebted- 
ness," except  the  original  bonds  whose  validity  is  now  ques- 
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tioned.  The  defendants  offered  to  prove  that  while  the  action 
last  above  referred  to  was  pending  it  was  compromised  by  an 
agieement  to  substitute  the  new  bonds  drawing  a  lower  rate  of 
interest  for  the  bonds  then  in  suit.  This  offer  was  refused  by  the 
court  and  an  exception  taken.  The  situation  on  both  sides  is 
thus  apparent.  The  town  of  Attica,  acting  in  supposed  accord- 
ance with  a  statutory  authority,  had  issued  its  bonds  which  had 
passed  into  the  hands  of  innocent  holders.  Controversy  arose 
as  to  their  validity.  The  holders  insisted  upon  that  validity  and 
brought  suits  to  enforce  them  in  the  United  States  courts,  and 
both  parties  thus  stood  upon  their  precise  legal  rights.  Before 
an  adjudication  and  while  its  result  was  unknown  and  uncer- 
tain, the  legislature  by  a  general  act  authorized  municipal  cor- 
porations to  refund  their  "  bonded  indebtedness "  at  lower 
rates  of  interest,  and  the  first  question  presented  is  the  meaning 
of  that  phrase. 

The  respondents  construe  it  to  mean  a  legal  and  valid  bonded 
indebtedness  in  wliich  there  are  no  flaws,  and  which  could  be 
enforced  by  the  courts,  and  insist  that  where  there  was  a  defect 
of  jurisdiction  which  made  the  bonds  void,  that  there  was  no 
"  bonded  indebtedness  "  existing.  That  the  legislature  had  no 
such  meaning  is  apparent  from  the  explanatory  amendment 
passed  a  few  weeks  later  than  the  original  act.  (Laws  of  1878, 
chap.  317.)  That  was  intended  to  make  clear  and  certain  the 
construction  intended.  It  declared  *'  this  act  shall  not  be  so 
constrited  as  to  authorize  the  issue  of  new  bonds  to  supersede 
or  pay  existing  bonds  which  have  been  adjudged  invalid  by 
the  final  determination  of  a  competent  court.^'  The  enactment 
was  ^superfluous  and  an  absurdity  upon  the  theory  of  the  re- 
spondent. If  the  original  act  meant  by  "  bonded  indebtedness  " 
only  that  which  was  impregnable  against  assault  in  the  courts, 
the  explanatory  act  was  not  only  useless,  but  worse  than  that, 
for,  under  pretense  of  explanation,  It  made  what  was  clear  be- 
fore, at  once  ambiguous  and  uncertain  ;  since  the  exclusion  of 
bonds  adjudged  to  bo  void,  inevitably  draws  with  it  the  infer- 
ence that  all  other  bonds  issued  in  behalf  of  a  town  were  in- 
cluded in  the  act,  whether,  in  fact,  legal  and  valid  or  not.  Not 
only  that,  but  the  construction  here  asserted  involves  the  leg- 
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islature  in  a  measure  cither  utterly  absard  and  ineffective,  or 
becoming  operative  and  having  force  only  through  a  planned 
and  meditated  deception.  If  the  enactment  had  said  in  plain 
woixls  that  municipal  bonds  in  all  respects  valid  and  legal,  and 
those  only,  may  be  refunded  at  lower  rates  of  interest,  none 
would  have  been  refunded.  The  holders  of  town  bonds  draw- 
ing seven  per  cent  interest  would  have  no  motive  to  exchange 
them  for  bonds  drawing  a  lower  rate,  if  the  latter  involved 
every  opportunity  for  defense  which  existed  against  the  former. 
Investors  would  shun  them  for  precisely  the  same  reason,  and, 
if  willing  to  face  all  possible  legal  questions,  would  prefer  to 
buy  the  old  bonds  with  the  higher  rate  of  interest  The  legis- 
lature did  not  say  that.  It  used  a  plain  and  unambiguous  fonn 
of  expression,  naturally  meaning  that  all  existing  municipal 
bonds  might  be  refunded,  save  only  those  which  had  been  ad- 
judged invalid.  In  using  that  language,  it  invited  an  exchange 
by  holders  of  old  bonds  and  investments  by  those  having  cap- 
ital to  employ,  on  a  basis  of  safety  which  made  the  new  issue 
independent  of  defects  in  the  old ;  and  if  it  did  not  mean  that, 
it  simply  so  phrased  the  law  as  to  make  it  hold  out  a  deceptive 
and  fraudulent  lure  ;  effective  only  upon  condition  that  its  real 
meaning  should  be  deftly  concealed.  And  what  also  shall  we 
say  of  the  further  enactment  relating  specifically  to  the  town 
of  Attica}  That  town  had  no  bonded  mdebtedness  at  all  if  the 
respondent's  contention  be  sound,  and  the  legislature  passed 
not  only  an  idle  and  superfluous  act,  but  one  whose  direct  ten> 
dency  would  be  to  mislead  and  deceive.  We  have  not  the 
least  doubt  of  the  meanmg  and  intent  of  the  statute.  Three 
kinds  or  descriptions  ot  "  bonded  indebtedness,"  properly  so 
called,  existed  when  the  laws  of  1878  were  passed.  There  were, 
perhaps,  municipal  bonds  as  to  which  no  question  had  ever  been 
raised,  and  probably  secure  against  legal  assault ;  bonds  which 
had  been  questioned,  and  occasionally  even  resisted,  and  which 
might  or  might  not  prove  valid,  aocording  as  one  court  or  an- 
other should  conclude ;  and  bonds  which  by  some  competent 
court  had  been  adjudged  invalid.  The  first  two  classes  were 
covered  and  intended  to  be  covered  by  the  terms  of  the  Fund- 
ing Act,  and  the  last  only  was  excluded.    This  construction 
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fully  protects  every  right  of  the  municipal  corporations  affected 
by  the  act.  It  takes  from  them  no  privilege  of  resistance  to 
unanthorized  proceedings ;  it  leaves  them  to  determine  whether 
they  will  stand  upon  the  law  and  take  its  award  at  the  end  ;  or 
whether,  doubtful  of  the  legal  result,  and  unwilling  to  face  its 
peril,  or  impressed  with  the  justice  and  wisdom  of  preserving 
untainted  the  municipal  credit,  they  will  avail  themselves  of 
the  statutory  provision,  and  by  a  convenient  compromise,  lessen 
the  interest  burden,  and  perhaps  extend  the  period  of  credit. 
They  cannot  do  both.  The  statute  never  contemplated  both  a 
compromise  and  a  fight.  No  town  could  accept  the  provision 
without  a  consequent  admission  involved  in  the  acceptance, 
that  the  old  bonds  were  valid,  for  the  new  are  permitted  to  be 
issued  only  to  pay  the  old  ;  and  the  fact  of  their  issue  by  the 
town,  admits  that  liability  when  it  provides  for  it.  It  was  to 
this  class  of  cases  especially  that  the  statute  could  have  its  in- 
tended and  effective  operation.  Undisputed  bonds,  drawing 
high  rates  of  interest,  and  having  long  time  to  run,  would  be 
held  firmly,  since  no  possible  motive  could  exist  for  their 
surrender.  As  to  these,  the  statute  would  be  ineffective 
until  their  maturity.  But  bonds  questioned,  and  over  whose 
ultimate  validity  there  hung  a  doubt,  woidd  be  readily  surren- 
dered in  a  way  of  compromise  under  the  statutory  permission. 
To  hold  with  the  respondent  would  violate  the  language  of 
the  enactment,  and  its  natural  and  obvious  intent,  and  pervert 
it  from  a  purpose  of  peace  and  justice  to  one  of  litigation  and 
artifice. 

The  further  objection  that  the  act  of  1878  is  unconstitutional 
upon  the  construction  thus  adopted,  because  it  authorizes  mu- 
nicipalities to  ''incur"  an  indebtedness  for  something  other 
than  "county,  city,  town  or  village  purposes"  (Art.  8,  §  11), 
is  answered  by  adding  that  the  act  did  not  authorize  the  incur- 
ring of  an  indebtedness,  but  the  payment  of  an  acknowledged 
debt.  The  Constitution  does  not  deprive  municipalities  of  the 
right  to  compromise  a  claim  which  they  dispute,  but  which  in 
the  end  they  deem  it  wise  and  prudent  to  acknowledge  in  part 
and  pay  as  acknowledged ;  and  which  might,  by  judicial  decis- 
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ion,  but  for  the  compromise,  become  a  charge  upon  them  to 
its  full  extent. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


ijS  ISI        Joseph  Martin  et  al..  Appellant,  v.  The  Tradesbcbn's  Insur- 
jgj  *g|  ANOE  Company,  Respondent. 

Where  an  insurance  company  in  issuing  a  policy  deals  with  a  party  who 
remains  in  possession  of  it  after  execution,  and  is  alone  entitled  to  receive 
the  amount  thereof  in  case  of  loss,  it  is  authorized  to  assume  that  such 
party  has  power  to  consent  to  such  changes  in  it  before  breach,  as  will 
inure  to  the  benefit  of  the  insured.  This  is  especially  the  case  when  the 
proposed  alteration  can  neither  injuriously  affect  the  right  of  enforcing 
the  contract  or  change  the  application  of  the  moneys  collectible  thereon. 

An  alteration  of  a  contract  made  by  one  of  the  parties,  or  a  third  person 
without  the  consent  of  the  other  party,  and  while  the  contract  is  out  of 
his  hands,  has  no  effect  as  to  him,  and  the  contract  remains  as  it  was  origin- 
ally, provided  that  the  nature  and  extent  of  the  alteration  can  be  clearly 
ascertained,  and  it  can  be  seen  what  the  contract  was  at  the  time  it  was 
executed. 

At  the  request  of  an  insurance  broker,  apparently  acting  on  behalf  of  mort- 
gagees, defendant  issued  and  delivered  to  the  broker  a  policy  of  marine 
insurance  upon  the  mortgaged  property,  which  stated  that  it  was  issued 
on  account  of  plaintiffa,  loss,  if  any,  to  be  paid  to  the  mortgagees,  and 
thereafter  at  the  request  of  some  one  presumably  representing  the  mort- 
gagees, and  upon  the  statement  that  G.  owned  the  property,  plaintiffs' 
names  were  erased  by  drawing  a  line  through  them,  leaving  them,  how- 
ever, perfectly  legible,  and  the  name  of  Q.  was  interlined  above  them, 
and  after  the  names  of  the  mortgagees  was  inserted  **  to  the  extent  of 
their  interest,  and  balance,  if  any,  to  John  Butler.**  The  interest  of  the 
mortgagees  was  the  full  amount  insured.  G.  in  fact  had  the  legal  title  to 
the  property,  he  holding  it  in  trust  however  for  plaintifis  and  Butler. 
Seldf  that  an  action  for  a  destruction  or  conversion  of  the  policy  was  not 
maintainable,  as  the  alteration  was  not  tortious,  and  plaintiffs  suffered 
no  damage  therefrom. 

(Argued  February  4,  1886  ;  decided  March  2, 1886.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  Tork,  in  favor  of  defendant,  entered 
upon  an  order  made  December  19,  1883,  which  overruled 
plaintiffs'  exceptions  and  directed  judgment  on  an  order  dismiss- 
ing the  complaint  on  trial.    (Reported  below,  17  J.  &  S.  416.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  or  destruction  of  a  policy  of  insurance. 

The  material  facts  are  stated  in  the  opinion. 

W.  H.  McDcnigaU  for  appellants.  The  policy  was  abso- 
lutely canceled  or  destroyed  by  the  defendant,  and  the  act 
constituted  a  conversion  of  the  policy  for  which  the  defendant 
is  liable  in  this  action.  (Pars,  on  Ins.  138;  Fanahcm  v. 
Chabert^  6  Moore,  386;  Campbell  v.  Christie^  2  Stark.  57; 
Chealey  v.  Frosty  1  N.  H.  145 ;  Ouihoti»e  v.  OxUhouaej  13 
Hun,  130;  Murray  v.  Burling^  10  Johns.  172;  Marsh,  on 
Ins.  245-6.)  The  destruction  or  cancellation  of  the  policy,  if 
only  partial,  gave  the  plaintiffs  a  right  of  action  for  conver- 
sion or  damages.  (Waterman  on  Trespass,  12.)  The  policy  of 
insurance  issued  by  the  defendant  and  paid  for  by  the  plaintiffs 
became  the  absolute  property  of  the  plaintiffs  the  moment  it 
was* signed  by  the  proper  officers.  (Marsh,  on  Ins.  210; 
WhUaker  v.  Farmer6'  Union  Ins.  Co.y  89  Barb.  312.)  The 
policy  of  insurance  was  completely  canceled  as  to  the  plain- 
tiffs. {Masters  v.  Miller^  4  T.  R.  32.)  The  measure  of  dam- 
ages in  this  case  was  per  se  the  amount  insured,  the  plaintiffs 
having  shown  that  they  had  an  insurable  interest.  {MoLeod 
V.  MoGhie,  2  Scott's  N.  R.  604;  OiUhouse  v.  Outhouse^  13 
Hun,  130;  Thayer  v.  Manly,  73  N.  Y  305.) 

Joseph  A.  Shoudy  for  respondent. 

RiTOER,  Oh.  J.  The  evidence  at  the  close  of  plaintiflb'  case 
tended  to  show  the  following  facts :  At  the  solicitation  of  an 
insurance  broker,  apparently  acting  in  behalf  of  mortgagees,  on 
May  22,  1880,  the  defendant  issued  and  delivered  an  Insurance 
policy  to  such  broker  reading,  so  far  as  the  p^rt  material  to 
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this  discussion  is  concerned,  as  follows :  "  Tradesmen's  Insur- 
ance Company  of  New  Fork  on  account  of  Martin  and  Kaskell, 
in  case  of  loss  to  be  paid  in  funds  current  in  the  city  of  New 
York  to  the  Harlan  &  Hollingsworth  Co.,  of  Wilmington, 
Del.,  do  make  insurance  and  cause  $5,000,  to  be  insured  upon 
the  body,  tackle,  apparel  and  other  f  urnitnre  of  the  steam-boat 
Addaide^^  etc.  On  June  eighteenth,  thereafter,  some  one 
also  presumably  representing  the  mortgagees,  presented  the 
policy  to  the  defendant,  and  requested  it  to  erase  the  names  of 
Martin  and  Kaskell,  and  insert  that  of  John  Grarvey  in  place 
thereof,  upon  the  ground  that  Garvey  was  the  owner  of  the 
steamer  when  insured,  and  such  alteration  seemed  necodsary  to 
validate  the  policy.  The  defendant  thereupon  drew  a  line  with 
a  pen  through  the  words  **  Martin  and  Kaskell,"  and  interlined 
above  them  the  words  "  John  Q-arvey,"  and  at  the  same  time 
also  inserted  the  words  *'  to  the  extent  of  their  interest,  and 
balance,  if  any,  to  John  Butler,"  after  the  words  "  Wilming- 
ton, Del.,"  leaving,  however,  the  original  language  of  the 
policy  as  legible  as  before  the  alteration.  It  was  then  re-deliv- 
ered to  the  person  producing  it,  and  returned  to  the  Harlan  & 
Hollingsworth  Company,  who,  from  its  original  execution  to 
the  time  of  the  trial,  presumptively  retained  its  possession.  It 
further  appears  that  the  boat  was  purchased  in  May,  1879,  of 
the  Harlan  &  Hollingsworth  Company  by  Martin,  Kaskell  and 
one  Butler,  but  for  certain  reasons  it  being  desirable  to  conceal 
Butler's  interest  in  the  transaction,  the  bill  of  sale  was  taken 
in  the  name  of  Martin  and  Kaskell  alone,  one-half  to  each. 
Subsequently  and  in  November,  1879,  Butler  becoming  desirous 
of  havi^ig  his  interest  in  the  boat  protected  by  some  written  evi- 
dence, requested  Martin  and  Kaskell  to  convey  it  to  John  Gar- 
vey in  trust  for  the  then  owners ;  and  thereupon  a  bill  of 
sale  of  the  boat  was  executed  by  Martin  and  Kaskell  to  Qurvey 
and  was  delivered  to  some  one  for  him,  and  he,  so  far  as  appears, 
retained  it  until  the  time  of  the  trial.  After  the  purchase  of 
the  boat  in  1879,  the  plaintiffs  took  possession  and  employed  it 
in  running  between  Long  Branch  and  New  York,  in  the  trans- 
portation of  passengers  until  June  19,  1880,  when  it  was  sunk 
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and  lost,  in  the  Hudson  river  tlirough  a  collision  with  another 
boat.  It  also  appe^ed  that  the  plaintiffs  advanced  from  the 
earnings  of  the  boat  to  the  Harlan  &  HoUingsworth  Co., 
part  of  the  premiums  required  to  procure  $20,000  insurance, 
and  the  same  was  effected  in  equal  amounts  of  $5,000  each, 
in  the  defendant's  and  three  other  companies,  and  that  the 
Harlan*  &  Hollingsworth  Co.  was,  at  that  time,  and  until  after 
the  loss  of  the  boat  continued  to  be,  the  holders  of  mortgages 
thereon,  executed  by  Martin  and  Kaskell  to  the  amount  of  the 
entire  insurance.  It  also  appeared  that  the  Harlan  &  Hoi- 
lingsworth  Co  received  from  the  respective  insurance  com- 
panies after  the  loss,  upon  the  several  insurance  policies  referred 
to  seventy  five  per  cent  of  the  gross  amount  thereby  insured, 
and  applied  the  same  upon  their  mortgages,  leaving  due 
thereon  the  sum  of  $5,000,  that  being  precisely  the  amount  re- 
maining unpaid  upon  such  policies. 

On  this  state  of  facts  the  plaintiffs  claimed  to  recover  upon 
the  ground  that  the  act  of  the  defendant  in  erasing  the  name 
of  "  Martin  and  Kaskell,"  from  the  policy,  and  inserting  in 
place  thereof  that  of  "  John  Garvey,"  constituted  a  conversion 
of  the  policy  as  against  them,  rendering  the  defendant  liable  to 
the  plaintiffs  for  the  amount  thereof,  or  such  other  amount  as 
might  represent  their  interest  thereiiL 

Upon  the  trial  the  complaint  was  dismissed  upon  the  ground 
that  there  was  no  proof  of  any  damages,  sustained  by  the  plain- 
tiffs from  the  alteration  of  the  policy.  The.  judgment  of  the 
trial  court  was  af&rmedon  appeal,  and  from  such  ^rmance  this 
appeal  was  taken. 

We  are  of  opinion  that  these  judgments  should  for  several 
reasons  be  afSrmed.  The  form  of  the  policy  as  originally 
drawn  was  somewhat  peculiar,  and  was  not  probably  such  as 
would  have  been  adopted  by  the  parties,  had  they  bee.n  well 
advised.  Although  the  interest  of  Martin  and  Easkell  alone 
is  insured,  they  were  not  then  legal  owners,  and  were  never  in 
equity,  sole  owners  of  the  boat,  and  the  policy  does  not  provide 
for  any  recovery  by  them  of  the  amount  of  the  insurance. 
The  plaintiffs  probably  had  an  insurable  interest  in  the  boat, 
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but  serious  questions  exist  as  to  the  value  and  extent  of  such 
interest,  and  the  rights  of  Butler  their  co-tenant  in  the  proceeds 
of  the  policy. 

Inasmuch  as  all  of  the  interests,  both  legal  and  equitable,  had 
been  united  in  John  Q-arvey,  as  a  trustee  for  all  parties  before 
the  execution  of  the  policy,  it  would  obviously  have  been  the 
safer  plan  to  have  named  his,  as  the  insurable  interest  in  the 
original  instrument.  As  the  policy  was  drawn,  it  was  undoubt- 
edly the  interest  of  Martin  and  Kaskell  alone  that  was  insured, 
yet  in  case  of  loss  the  amount  thereof  was  required- to  be  paid 
unconditionally  to  the  Harlan  &  HoUingsworth  Company,  and 
it  was  apparently  the  sole  beneficiary  of  the  contract.  Its  right 
of  recovery  thereon  in  case  of  loss  would  undoubtedly  be  de- 
feated, by  the  want  of  an  insurable  interest  in  Martin  and  Kas- 
kell, or  any  violation  by  them  of  the  conditions  of  the  policy, 
but  the  Harlan  &  HoUingsworth  Company  having  paid  a  por- 
tion of  the  premium  required,  and  having  authority  to  effect 
insurance  for  their  own  benefit,  and  receiving  and  holding  the 
policy  issued  for  that  purpose,  with  an  interest  therein  covering 
the  entire  amount  of  the  insurance,  had  for  the  purpose  of 
protecting  such  interest,  apparent  authority  to  procure  such  an 
alteration  of  the  policy  as  would  promote  the  object  intended 
in  effecting  it.  So  far  as  the  defendants  knew  they  were  the 
parties  solely  interested  in  the  transaction,  and  until  after  notice 
of  the  rights  or  claims  of  other  persons,  could  safely  deal  with 
the  parties  procuring  the  insurance,  in  reference  to  any  change 
or  modification  of  its  terms.  If  the  mortgagees  were  in  fact  the 
agents  of  the  plaintiffs  in  procuring  such  insurance  and  violated 
their  instructions  either  in  procuring  it,  or  changing  its  terms 
afterwards  to  the  prejudice  of  their  principal,  it  would  render 
them  liable  for  any  damages  resulting  therefrom.  When,  how- 
ever, the  insurer  in  issuing  a  policy  deals  with  a  party  who  re- 
mains in  possession  of  the  instrument  after  execution,  and  is 
alone  entitled  to  recover  the  amount  thereof,  in  case  of  loss,  he 
is  authorized  to  assume  that  such  party  has  power  to  consent  to 
such  changes  in  it  before  breach  as  will  inure  to  the  benefit  of 
the  insured,  and  tend  to  perfect  the  validity  of  the  contract. 

This  would  seem  to  be  especially  the  case,  when  the  proposed 


1886.]         Mabtik  et  al.  v.  Tradesmen's  Ins.  Co.  503 

opinion  of  the  Court,  per  Ruoer,  Cli.  J. 

alteration  could  neither  injuriously  afiEect  the  right  of  enforc- 
ing it,  or  change  the  application  of  the  moneys  collectible 
thereon.  Under  both  forms  of  the  contract,  the  moneys  in  this 
case  were  recoverable  only  by  the  Harlan  &  HoUingsworth 
Company,  and  would  be,  when  received,  applicable  only  to  the 
satisfaction  or  reduction  of  the  plaintiffs'  indebtedness  to  them. 

Thus  in  any  event  the  plaintiffs  would,  under  either  form  of 
the  policy,  receive  what  they  contracted  for,  and  as  it  turned 
out,  have  no  cause  of  complaint,  whatever  might  have  been  the 
case  under  a  different  state  of  circumstances. 

The  legal  title  of  the  boat  was  unquestionably  in  John  Gar- 
vey,  and  ho  held  it  as  trustee  for  Martin,  Kaskell  and  Butler. 
The  change  made  in  the  policy  simply  affected  the  form  of  the 
contract,  and  not  the  equitable  rights  of  the  parties,  and  seems 
to  have  been  made  in  good  faith  simply  for  the  purpose  of  val- 
idating it.     (Myer  v.  JETeneke,  55  K  Y.  412.) 

There  was  obviously  no  intent  on  the  part  of  either  of  the 
parties  to  the  transaction,  to  effect  a  destruction  or  cancellation 
of  the  instrument  by  its  alteration,  but  it  was  made  with  intent 
solely  to  remedy  a  real  or  supposed  defect,  which  threatened  its 
validity.  No  interest  which  the  plaintiffs  might  have  in  the 
contract  was  impaired  by  the  erasure  complained  of,  for  if  it 
was  made  by  their  authority,  they  had  no  right  to  complain, 
and  if  not,  and  such  authority  was  necessary  to  be  obtained, 
the  alteration  did  not  vitiate  their  contract,  or  impair  their  right 
to  enforce  it.  The  rule  is  well  established  that  an  alteration  of 
a  contract  under  which  a  plaintiff  claims,  made  by  a  defendant 
or  some  third  party,  without  the  plaintiff's  consent,  and  while 
the  contract  is  out  of  plaintiff's  hands,  has  no  effect,  and  the 
contract  will  remain  as  it  originally  stood,  provided  the-  nature 
and  extent  of  the  alteration  can  be  clearly  ascertained,  and  it 
can  be  seen  what  the  contract  was  at  the  time  it  was  executed. 
(Addison's  Law  of  Cont.  286,  and  authorities  cited ;  Nichols  v. 
Johnson^  10  Conn.  192:  Phillips  on  Ins.,  §§  114,  115;  Van 
Brunt  V.  Eoff,  35  Barb.  601.) 

"We  are,  therefore,  of  the  opinion  that  the  alteration  in  ques- 
tion was  not  a  tortious  act  on  the  part  of  the  defendants,  and 
did  not  constitute  a  conversion  of  the  policy.     We  are  also  of 
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but  serious  questions  exist  as  to  the  value  and  extent  of  such 
interest,  and  the  rights  of  Butler  their  co-tenant  in  the  proceeds 
of  the  policy. 

Inasmuch  as  all  of  the  interests,  both  legal  and  equitable,  had 
been  united  in  John  Q-arvey,  as  a  trustee  for  all  parties  befoi 
the  execution  of  the  policy,  it  would  obviously  have  been  V 
safer  plan  to  have  named  his,  as  the  insurable  interest  in 
original  instrument.     As  the  policy  was  drawn,  it  was  undo 
edly  the  interest  of  Martin  and  Kaskell  alone  that  was  ins- 
yet  in  case  of  loss  the  amount  thereof  was  required-  to  h 
unconditionally  to  the  Harlan  &  Hollingsworth  Compai 
it  was  apparently  the  sole  beneficiary  of  the  contract.     I 
of  recovery  thereon  in  case  of  loss  would  undoubted! 
feated,  by  the  want  of  an  insurable  interest  in  Martin 
kell,  or  any  violation  by  them  of  the  conditions  of  tl 
but  the  Harlan  &  Hollingsworth  Company  having  i 
tion  of  the  premium  required,  and  having  authorit 
insurance  for  their  own  benefit,  and  receiving  and 
policy  issued  for  that  purpose,  with  an  interest  the^ 
the  entire  amount  of  the  insurance,  had  for  th- 
protecting  such  interest,  apparent  authority  to  p' 
alteration  of  the  policy  as  would  promote  the  f 
in  eflEecting  it.     So  far  as  the  defendants  kneu 
parties  solely  interested  in  the  transaction,  and 
of  the  rights  or  claims  of  other  persons,  coul< 
the  parties  procuring  the  insurance,  in  ref  ere 
or  modification  of  its  terms.     If  the  mortga*» 
agents  of  the  plaintiffs  in  procuring  such  in. 
their  instructions  either  in  procuring  it,  o^ 
afterwards  to  the  prejudice  of   their  prin^ 
them  liable  for  any  damages  resulting  thi 
ever,  the  insurer  in  issuing  a  policy  dea* 
mains  in  possession  of  the  instrument 
alone  entitled  to  recover  the  amount  th 
is  authorized  to  assume  that  such  part 
such  changes  in  it  before  breach  as  w 
the  insured,  and  tend  to  perfect  tl 

This  would  seem  to  be  especially  t 
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the  opinion  that  the  plaintiffs  have  suffered  no  damage  from 
the  act  complained  of. 

At  the  time  of  the  destruction  of  the  Adelaide  they  had  no 
interest  in  the  contract,  except  to  have  the  moneys  recoverable 
thereon  collected  and  applied  in  reduction  of  their  indebted- 
ness to  the  mortgagees,  and  for  the  purpose  of  effecting  this  ob- 
ject, the  mortgagees  were  their  agents,  and  responsible  to  them 
for  the  manner  in  which  that  right  was  enforced.  (^Cone  v. 
Niagara  Ins.  Co,y  60  N.  Y.  619.) 

The  whole  insurance  moneys  were  no  more  than  sufficient  to 
pay  the  mortgage  and  would  in  no  event  afford  a  surplus 
recoverable  by  the  owners  of  the  property.  But  however  this 
may  be,  we  have  seen  that  the  plaintiffs'  remedies  upon  the 
policy  were  not  impaired  by  the  alteration  made  in  it,  and, 
therefore,  they  cannot  have  suffered  damages  by  reason  thereof. 

The  judgments  of  the  courts  below  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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BoYEB  Wheel  Company,  Bespondent,  v.  Bobebt  W.  Fielding 
et  al.,  Appellants. 

The  General  AsBignment  Act  of  1877  (Chap.  466,  Laws  of  1877)  does  not 
include  or  apply  to  a  specific  assignment  by  a  debtor  for  the  benefit  of 
one  or  a  portion  of  his  creditors,  and  sach  an  assignment  is  not  void  be- 
cause not  execQted  in  compliance  with  the  provisions  of  said  act. 

The  provision  of  the  Revised  Statutes  (1  R.  S.  678.  g  65),  providing  for  ex. 
press  trusts  to  sell  lands  for  the  benefit  of  creditors,  does  not  prohibit 
the  grantee  of  an  insolvent  debtor  from  executing  a  mortgage  to  secure 
the  payment  of  specific  debts  of  the  grantor  in  panmanoe  of  a  prior  oral 
understanding  entered  into  at  the  time'  of  the  execution  of  the  con* 
veyance. 

A  mortgage  so  executed  is  not  rendered  void  by  a  provision  therein  requir- 
ing any  surplus  arising  on  foreclosure  sale  to  be  paid  over  to  the  mort- 
gagor. 

A  member  of  a  firm  may  appropriate  his  individual  property  to  the  pay- 
ment of  the  firm  debts,  and  where  the  firm  has  made  a  general  assign- 
ment for  the  benefit  of  its  creditors  a  conveyance  by  one  of  its  members 
of  his  individual  property  to  the  assignee,  to  be  disposed  of  and  applied 
in  accordance  with  the  terms  of  the  assignment  to  the  payment  of  the 
partnership  debts,  is  not  per  u  fraudulent  or  unlawful  and  void. 
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It  ifl  not  eeaential  that  such  a  conveyance  shoald  be  executed  in  accordance 

with  the  requirement  of  the  General  Aflalgnment  Act. 
Roger  Wheel  Oo,  v.  Fielding  (31  Hun,  274),  reversed. 

(Argued  February  4,  1886 ;  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Oourt,  in  the  first  judicial  department,  entered  upon  an 
order  made  October  9,  1883,  which  affirmed,  bo  far  as  appealed 
from,  a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term.  (Reported  below,  31 
Hun,  274.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Joseph  A.  Shavdy  for  appellants.  The  complaint  should 
have  been  dismissed  upon  the  defendant's  motion,  on  the 
ground  that  the  plaintiff  had  no  standing  in  court  to  main- 
tain a  creditor's  suit.  {Pardee  v.  De  Cala^  7  Paige,  132; 
MclZwam  v.  WiUiSy  9  Wend.  560,  561 ;  Crippen  v.  Hud- 
son, 13  N.  y.  166  ;  Shaw  v.  Dwighty  27  id.  244 ;  Mech.  cfe  T. 
Bk.  V.  DaJduy  51  id.  522 ;  Fox  v.  Moyer,  54  id.  125  ;  Oeery 
v.  Oeery,  63r  id.  252,  256;  Adsit  v.  Bit;aer,  87  id.  585,  587.) 
The  property  conveyed  to  the  appellant,  James  E.  Fielding,  was 
the  individual  property  of  one  of  the  copartners,  and  before  it 
could  be  reached  for  the  payment  of  copartnership  debts,  an 
execution  must  have  been  issued  and  returned  unsatisfied  as  to 
the  copartnership  property.  {^Beardsley  S.  Co.  v.  Foster,  36 
N.  Y.  5t>5  ;  Lewisahn  v.  Drew,  15  Hun,  468.)  Copartner- 
ship debts  are  primarily  chargeable  upon  copartnership  prop- 
erty. (  Wilson  V.  Bobertson,  21  N.  Y.  593 ;  CoUorab  v.  Oald^ 
wdl,  16  id.  484.)  The  conveyances  by  George  Fielding  to  his 
son  under  the  agreement,  though  voluntary,  created  a  trust 
which  was  capable  of  being  enforced,  and  which  was  in -part 
performed  by  the  subsequent  execution  of  the  mortgage  in 
which  both  tiie  grantor  and  grantee  joined  to  secure  the  pay- 
ment of  the  same  creditors.  {Leitch  v.  HoUister,  4  N.  Y.  213.) 
There  was  a  misjoinder  of  causes  of  action  in  the  complaint 
in  this  action.  (Code  of  Civ.  Pro.,  §  484.) 
SiCKBLB  —  Vol.  LVI,  64 


506  RoYBB  Wheel  Co.  v.  Fielding  et  al.        [March, 

Opinion  of  the  Court,  per  Miller,  J . 

Wil^n  M.  Powell  for  respondent.  As  to  the  real  estate  it 
mattered  not  as  to  plaintiffs'  lien  whether  the  execution  was  in 
the  sheriff's  hands  or  not,  and  it  mattered  not  where  the  execu- 
tion was,  so  long  as  it  had  been  issued  and  was  unsatisfied. 
{Geery  v.  Oeeri/y  63  N.  Y.  252 ;  Payne  v.  Sheldon,  63  Barb. 
170 ;  BvsweU  v.  Linchs,  8  Daly,  518 ;  Adsit  v.  Butler,  87 
N.  T.  585  ;  3  R  S.  [6th  ed.]  590,  §  55 ;  Code,  §  1871 ;  Mo- 
Elwain  v.  WiUia,  9  Wend.  549,  661 ;  MecL  Bh.  v.  Bakin, 
51  N.  Y.  519,  522;  Nat.  Bk.  v.  Mead,  18  Hun,  303 ;  S/iaw 
V.  Dwight,  27  N.  Y.  244 ;  Fox  v.  Moyer,  54  id.  125 ;  Par- 
dee V.  DeCala,  7  Paige,  132.)  The  evidence  showed  an 
actual  fraudulent  intent.  (Edgell  v.  HcMrt  9  N.  Y.  218;  Sey- 
mour V.  Wilso7iy  14  id.  569 ;  Southard  v.  Benner,  72  id.  431 ; 
Ford  V.  Williarns,  id.  364;  Gardner  v.  McEvoan,  19  id. 
125.)  It  can  make  no  difference  that  some  of  the  property 
was  owned  by  George  and  Robert  Fielding  together  ;  all  the 
transfers  being  tainted  with  the  fraud  of  one  or  the  other,  or 
both,  can  be  set  aside  in  one  action,  there  being  but  one  cause 
of  action.  {Reed  v.  Stryker,  12  Abb.  47;  Fellows  v.  Fellows, 
4  Cow.  682 ;  Morton  v.  Weil,  33  Barb.  30 ;  Boyd  v.  Hoyt,  5 
Paige,  77 ;  Newhold  v.  Warrin,  14  Abb.  80 ;  .  Coleman  v. 
Phelps,  57  How.  Pr.  393.)  The  fact  that  the  conveyances  to 
James  E.  Fielding  were  fraudulent  is  shown  by  the  insolvency 
of  the  grantor  and  that  the  consideration  is  nominal.  {Morgan 
v.  Potter,  17  Hun,  403 ;  Baboock  v.  Eckler,  24  N.  Y.  632 ; 
Carpenter  v.  Boe,  10  id.  230 ;  Cole  v.  Tyler,  65  id.  77.)  The 
statute  allows  express  trusts  "  to  sell  lands  for  the  benefit  of 
creditors,"  not  to  mortgage  them  for  that  pui'posc.  (2  R.  S. 
[6th  ed.]  1106.)  The  mortgage  is  void  for  the  reason  that 
it  contains  a  provision  to  render  the  overplus,  if  any  there  shall 
be,  unto  the  said  parties  of  the  first  part.  {Goodrich  v.  Downs,  6 
Hill,  438 ;  Strong  v.  Ski?iner,  4  Barb.  546  ;  Barney  v.  Griffin, 
4  N.  Y.  365 ;  Zei^h  v.  Holister,  id.  211.) 

Miller,  J.  This  action  is  in  the  nature  of  a  creditor's  bill, 
and  was  commenced  to  set  aside  as  fraudulent : 

First.  A  general  assignment  for  the  benefit  of  creditors, 
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made  by  the  firm  of  Fielding  Brothers,  consisting  of  George 
and  Robert  Fielding,  to  the  defendant  Robert  W.  Fielding, 
dated  November  6,  1880. 

Second.  Two  conveyances  of  two  separate  pieces  of  land, 
made  by  George  Fielding  in  his  life-time,  to  his  son  James  E. 
Fielding,  dated  November  3,  1880,  for  the  nominal  considera- 
tion expressed  in  the  deeds  of  one  dollar. 

Third.  A  conveyance  of  certain  real  estate,  dated  November 
15,  1880,  from  Robert  Fielding  to  Robert  W.  Fielding  as  as- 
signee for  the  benefit  of  creditors,  to  bo  held  and  disposed  of 
according  to  the  provisions  of  the  general  assignment  made  to 
him  by  Fielding  Brothers,  the  consideration  named  in  the 
deed  being  one  dollar. 

The  court  held  that  the  general  assignment  was  not  made 
with  intent  to  defraud  creditors,  and  was  valid  and  should  bo 
upheld.  It  also  hold  that  the  two  conveyances  from  George  to 
James  E.  Fielding,  and  the  one  from  Robert  to  Robert  W, 
Fielding  as  assignee,  were  fraudulent  and  void,  and  should  be 
set  aside. 

The  first  question  that  arises  is  as  to  the  validity  of  the  two 
deeds  from  George  Fielding  to  James  E.  Fielding,  bearing 
date  November  3,  1880.  It  appears  that  only  a  nominal  con- 
sideration is  named  in  these  conveyances,  and  that  at  the  time 
of  their  execution^  the  grantor  was  insolvent.  It  is  not  shown 
that  any  property  was  retained  by  the  grantor  for  the  payment 
of  his  own  debts,  and  from  the  facts,  it  is  to  be  presumed  that 
such  was  not  the  case.  Although  the  property  belonged  to  the 
grantor  individually,  and  the  plaintiff's  judgment  was  against 
the  firm  of  which  he  was  a  member,  such  judgment  was  a  lien 
upon  the  grantor's  real  estate  which  could  be  enforced.  The 
grantor  and  his  partner  were  totally  insolvent,  and  unable  to 
pay  their  debts  and  had  no  other  property,  individually,  except 
the  three  parcels  of  land  conveyed,  two  to  James  E.  Fielding, 
and  the  other  to  Robert  W.  Fielding,  as  assignee.  The  deeds 
showing  a  want  of  consideration,  and  the  evidence  proving  the 
insolvency  of  the  grantors  beyond  any  question,  j^nder  such  cir- 
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cumstances  the  presumption  is  prima  facte  that  the  deeds  were 
fraudulent,  {^ricksan  v.  Quinny  47  N.  T.  410.) 

It  is  claimed,  however,  by  counsel  for  the  appellants,  that 
the  two  conveyances  from  George  to  James  E.  Fielding  were 
made,  and  the  title  vested  in  the  grantee,  not  to  avoid  the  pay- 
ment of  his  debts,  but  that  the  property  might  be  appropriated 
for  that  purpose  for  the  benefit  of  certain  of  his  creditors, 
named  at  the  time,  whom  the  grantor  supposed  were  entitled 
to  a  preference. 

The  testimony  of  the  attorney  who  drew  the  conveyances 
and  attended  to  their  execution  shows  that  such  was  the  inten- 
tion, and  it  is  insisted  that  these  conveyances  created  a  trust  in 
the  grantee  which  could  legally  be  enforced,  and  was  subse- 
quently performed  in  part,  on  the  sixteenth  of  November,  by 
the  execution  of  a  mortgage  by  the  grantor  and  grantee,  cover- 
ing the  real  estate  embraced  in  both  deodis,  to  Margaret  H. 
Frost,  a  creditor,  for  the  benefit  of  herself  and  the  other  cred- 
itors who  had  been  specified  at  the  time  of  the  execution  of  the 
deeds.  This  mortgage  provided  that  after  payment  to  the  cred- 
itors named  therein,  on  a  foreclosure  sale  of  the  premises  being 
had,  the  overplus,  if  any,  should  be  paid  to  the  mortgagors. 

As  a  general  rule  a  debtor  has  the  right  to  convey  property 
to  his  creditors  in  payment  of  debts  which  he  owes,  and  had 
the  deeds  been  directly  to  his  (Gteorge  Fielding's)  creditors  no 
valid  reason  exists  against  the  legality  of  the  mortgage.  Nor  do 
we  think  the  fact  that  the  mortgage  was  executed  after  the  deeds 
to  secure  these  creditors,  in  pursuance  of  an  arrangement  made 
at  the  time  the  deeds  were  executed,  renders  the  transaction 
unlawful  and  of  no  effect.  It  is  urged  that  it  was  a  conveyance 
for  the  benefit  of  creditors  made  in  a  manner  which  was  illegal 
and  void  and  in  contravention  of  the  provision  of  section  2, 
chapter  466,  Laws  of  1877,  which  declares :  *'  Every  convey- 
ance or  assignment  made  by  a  debtor  of  his  estate,  real  or  per- 
sonal, or  both,  to  an  assignee  for  the  creditors  of  such  debtor, 
shall  be  in  writing,  and  shall  be  duly  acknowledged  before  an 
officer  authorized  to  take  the  acknowledgment  of  deeds,  and 
every  such  conveyance  or  assignment  shall  be  recorded  in  the 
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county  clerk's  office  of  the  county  where  such  debtor  resided  or 
carried  on  his  business,  at  the  date  thereof.  *  *  *  The  as- 
sent of  the  assignee,  subscribed  and  acknowledged  by  him,  shall 
appear  in  writing,  embraced  in  or  at  the  end  of  or  indorsed  upon 
the  assignment  before  the  same  is  recorded,  and  if  separate  from 
the  assignment  shall  be  duly  acknowledged." 

If  we  were  confined  in  the  interpretation  of  the  act  referred 
to,  to  this  second  section,  it  might,  perhaps,  be  said,  that  it  was 
applicable  to  any  conveyance  or  assignment  made  by  a  debtor 
for  the  benefit  of  creditors,  but  this  construction  is  too  restricted 
if  the  whole  act  be  taken  and  considered  ^together.  The  act 
relates  to  the  assignment  of  debtors  for  the  benefit  of  creditors ; 
the  first  section  provides  that  it  may  be  cited  for  all  pui-poses 
as  the  General  Assignment  Act  of  1877,  and  the  third  section  for 
the  making  of  schedules  in  reference  to  the  property  assigned. 

Considering  the  act  as  a  general  act  enacted  for  the  specific 
purpose  named  wo  think  it  must  be  held  to  relate  to  a  general 
assignment  for  the  benefit  of  creditors  and  not  to  a  specific 
assignment  for  the  benefit  of  one  or  a  limited  number  of  cred- 
itors. It  does  not  relate  to  a  specific  conveyance  of  the  charac- 
ter of  the  one  here  presented,  which  is  not  a  general  assignment 
but  a  transfer  of  specific  pieces  of  property  in  payment  of  cer- 
tain creditors  particularly  named.  Such  a  conveyance  cannot 
be  regarded  as  coming  within  the  meaning  and  scope  of  the 
provisions  of  the  General  Assignment  Act  referred  to,  and  is  not 
void  for  not  conforming  to  its  provisions.  Nor  was  the  tran- 
saction void  on  the  ground  that  it  was  in  conflict  with  section 
55  (1  R.  S.  678),  which  provides  for  express  trusts  to  sell  lands 
for  the  benefit  of  creditors.  While  this  statute  does  not  author- 
ize the  mortgaging  of  lands  by  an  assignee  to  raise  money  to 
pay  creditors,  it  contains  nothing  which  prevents  a  debtor  or 
the  grantee  of  a  debtor,  iu  pursuance  of  a  prior  oral  understand- 
ing, entered  into  at  the  time  of  the  execution  of  the  convey- 
ance to  him,  from  executing  a  mortgage  to  secure  the  payment 
of  specific  debts.  No  trust  was  created  by  the  conveyances  and 
the  mortgage  for  any  such  purpose,  and  hence  the  statute  in 
question  was  not  violated  thereby. 
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Nor  was  the  mortgage  void  because  of  the  provision  in  the 
same  that  upon  a  foreclosure  sale  the  overplus,  if  any,  should 
be  rendered  to  the  parties  of  the  first  part.  This  is  the  usual 
clause  in  every  mortgage  upon  real  estate,  and  as  here  employed 
cannot  be  regarded  as  of  the  same  character  as  if  used  in  an 
assignment  of  property  for  the  benefit  of  creditors  specially  pre- 
ferred, in  which  case  it  would  render  the  assignment  inoperative 
and  void.  So  far  as  the  grantor,  George  Fielding,  is  concerned 
it  may  be  said  that  when  the  mortgage  was  executed  he  had  no 
interest  in  the  premises,  having  conveyed  the  same  to  James 
E.  Fielding.  It  was  not  necessary  that  he  should  execute  it, 
and  it  would  have  been  sufficient  if  executed  by  James  alone. 
In  view  of  the  fact  that  George  had  no  interest  in  the  premises 
such  a  ])rovision  as  to  him  was  of  no  consequence.  So  far  as 
James  is  concerned,  he  merely  acted  as  a  trustee  under  the  con- 
veyance to  him,  and  he,  therefore,  would  have  no  claim  to  the 
overplus,  and  it  would  necessarily  pass  to  the  creditors  of 
George,  if  any  there  were,  individually,  or  of  the  firm  of  which 
he  was  a  member. 

We  are  also  of  the  opinion  that  the  deed  from  Robert  Field- 
ing to  Robert  W.  Fielding,  assignee,  was  valid  and  effectual 
for  the  purposes  therein  named.  As  we  have  seen,  the  act  of 
1877  relates  to  general  assignments  and  not  to  conveyances  of 
specific  property.  It  does  not  include  a  transfer  of  individual 
pro}^rty  for  the  benefit  of  the  creditors  of  the  assignor.  No 
reason  exists  why  a  member  of  a  firm  cannot  appropriate  his 
individual  property  to  the  payment  of  the  debts  of  the  firm,  of 
which  he  is  a  member,  in  accordance  with  the  provisions  of  the 
general  assignment  law  for  the  benefit  of  creditors.  The 
grantor  here  had  a  right  to  retain  his  individual  property  and 
it  did  not  pass  by  the  general  assignment  of  the  firm.  No  one 
could  object  to  the  transfer  of  the  same  to  the  assignee  except 
individual  creditors,  and  it  cannot  be  said  that  such  a  transfer, 
of  itself,  is  fraudulent  and  void.  The  assignee  under  the 
general  assignment  had  a  perfect  right  to  receive  any  property 
which  might  be  conveyed  or  assigned  to  him  belonging  to 
either  of  the  partners,  and  in  accepting  such  a  transfer  it  was 
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not  essential  that  the  provisions  of  the  act  of  1877  should  be 
complied  with.  In  fact  snch  a  proceeding  as  making  the  in- 
ventory required  by  section  3  of  said  act  would  be  entirely 
impracticable  under  such  a  transfer,  as  it  may  be  assumed  that 
the  debtor  had  no  other  property  of  his  own  to  transfer. 
Whether  he  had  or  not  was  no  objection  to  the  assignee's 
receiving  and  accepting  such  property  as  he  chose  to  convey  or 
pass  over  to  him  without  complying  with  the  forms  required 
under  the  General  Assignment  Act. 

We  do  not  think  the  objection  that  the  execution  was  not 
outstanding  available. 

No  actual  fraud  was  found  by  the  jndge  upon  the  trial  and 
for  the  reasons  stated,  we  are  of  the  opinion  that  the  judgment 
was  erroneous. 

The  judgment  should  be  reversed,  and  a  new  trial  granted 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Elias  Baoh  et  al.,  Respondents,  v.  DAVm  Levt  et  al.,  Ap- 
pellants. 

Defendants  contracted  to  sell  and  deliver  to  plaintiffs  one  hundred  and 
seventy-five  cases  Connecticut  tobacco,  guaranteed  **  to  be  like  samples." 
On  receipt  of  bill  plaintiffs  paid  for  the  purcliase,  bj  giving  their  promis- 
sory note  for  the  amount.  The  tobacco  delivered  proved  to  be  Massa- 
chusetts tobacco,  Which  was  of  less  value  than  the  Connecticut ;  some  of 
the  cases  were  also  inferior  to  the  samples.  Defendants  were  notified 
of  the  defects,  and  requested  to  return  the  note  and  take  back  the  to- 
bacoo,  but  refused  so  to  do ;  it  was  then,  upon  notice  to  defendants,  sold 
at  auction,  in  one  lump.  In  an  action  to  recover  damages  for  breach  of 
the  contract,  held,  that  plaintiffs'  sale  of  the  tobacco  in  a  lump  did  not 
defeat  their  right  to  recover;  that  the  measure  of  damages  was  the 
difference  in  value  of  the  tobacco  as  warranted,  and  that  actually  deliv- 
ered ;  and,  to  ascertain  the  latter,  in  the  absence  of  other  testimony, 
the  amount  received  at  the  auction  sale  was  properly  resorted  to. 

Also  heldf  the  fact  that  a  note  was  given  for  the  purchase-price,  which  it 
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did  not  appear  had  been  paid,  did  not  defeat  a  recovery ;  that,  under  the 
circumstances,  plaintiffs'  liability  on  the  note  must  be  deemed  the  equiva- 
lent  for  cash. 

(Argued  February  5,  1880 ;  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  8, 1884,  which  aflSrmed  a  judgment  in  favor  of  plaintiflEs, 
entered  upon  a  verdict.  (Mem.  of  decision  below,  18  J.  &  S. 
519.) 

This  action  was  brought  to  recover  damages  for  alleged 
breach  of  a  contract  for  the  sale  of  a  quantity  of  tobacco. 

The  contract  and  the  material  facts  are  set  forth  in  the 
opinion. 

Lewis  Sanders  for  appellants.  A  mere  liability  to  pay  is 
not  sufficient  to  maintain  an  action.  {Southwick  v.  First 
Nat.  Bh,  84:  N.  Y.  432  ;  O'Brien  v.  Jones,  91  id.  197,  198 ; 
Burt  V.  Dewey,  40  id.  285.)  The  warranty  having  been  re- 
duced to  writing  it  became  the  exclusive  test  of  what  the  war- 
ranty was,  and  evidence  outside  of  it  was  inadmissible.  {Oay^ 
lord  Manuf,  Co,  v.  AUen,  53  N.  Y.  619 ;  Joyce  v.  Adams,  8 
id.  296  ;  Eighmie  v.  Taylor,  98  id.  294 ;  Dutchess  Co.  v.  Hard- 
ing, 49  id.  321 ;  McCormick  v.  Sarson,  45  id.  265 ;  Meed  v. 
Randall,  29  id.  358 ;  White  v.  MiOer,  71  id.  130.)  Expert 
testimony  was  improperly  received.  (  Van  Zandt  v.  Mut.  B, 
Ins.  Co,,  55  N.  Y.  179;  Ferguson  v.  HvhbeU,  97  id.  513.) 

B,  F.  Einstein  for  -respondents.  The  plaintiffs'  right  to 
recover  damages  for  breach  of  warranty  was  not  affected  by 
their  acceptance  of  the  goods,  assuming  the  contract  to  be 
executory.  {Briggs  v.  Hilton,  99  N.  Y.  517;  Hawkins  v. 
Pemberton,  51  id.  198;  Bounce  v.  Dow,  64  id.  411 ;  Van 
Wyck  V.  Allen,  69  id.  61 ;  White  v.  MiU^,  71  id.  118.)  A 
sale  at  auction,  fairly  conducted,  is  a  proper  way  to  determine 
the  value  of  property.  {Muller  v.  Eno,  14  N..  Y.  597 ;  Pallin  v. 
Le  Roy,  30  id.  549.)  The  defendants  having  requested  to 
go  to  the  jury  upon  any  question  of  fact,  and  having  rested 
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upon  the  plaintifb^  case,  their  motion  for  a  direction  was, 
therefore,  apon  the  whole  case,  and  thej  thereby  submitted  all 
questions  of  fact  to  the  court  to  decide.  {TTiompson  v.  Liver- 
podj  eto.y  Steam  Oo.y  44  N.  Y.  Super.  Ct.  407 ;  Appleby  v. 
Astor  Fire  Ins.  Go.,  64  N.  T.  253 ;  WinohM  v.  Eicke,  18 
id.  658.) 

Danfobth,  J.  The  plaintiffs  compose  the  firm  of  Elias  Bach 
&  Son,  and  the  defendants  are  copartners  under  the  name  of 
D.  Levy  &  Son.  A  contract  was  made  between  them  by  S. 
WoUenberg,  a  broker  who  delivered  bought  and  sold  notes,  in 
these  words : 

"  New  Tobk,  AprU  19,  1883. 

^^  Sold  to  Messrs.  Elias  Bach  &  Son,  for  account  of  Messrs.  D. 
Levy  &  Son  (176)  one  hundred  and  seventy-five  Conn,  seconds 
L.  tobacco,  crop  1882,  by  Packer's  samples.  Mess.  D.  Levy 
&  Son  guarantee  the  tobacco  to  be  like  samples,  and  sound 
until  after  stripped  sampling,  July  1st,  1883. 

*^  Price  lOi  c,  marked  weight.  Insurance  guaranteed  and 
storage  free. 

*'  Terms,  five  months'  note. 

"S.  WOLLENBERG." 

Within  a  day  or  two  thereatter,  the  defendants  billed  the 
tobacco  to  the  plaintiffs,  and  the  amount,  $6,993.88,  was  settled 
by  their  note.  The  tobacco  was  received  about  July  first,  and 
proved  to  be  Massachusetts  and  not  Connecticut  tobacco.  It 
was  for  that  reason  of  less  value,  and  some  of  the  cases  were 
also  inferior  to  the  samples.  The  defendants  were  notified  of 
these  defects,  and  requested  to  return  the  note  and  take  back 
the  tobacco,  but  refused  to  do  so.  It  was  then,  upon  notice  to 
defendants,  sold  at  auction  in  one  lump,  and  this  action  was 
brought  to  recover  damages  for  breach  of  the  unc|ertaking  con- 
tained in  the  bought-and-sold  notes.  No  evidence  was  given 
by  the  defendants,  but  at  the  close  of  the  plaintiffs'  case,  their 
counsel  requested  the  court  to  direct  a  verdict  for  the  defend- 
ants upon  the  grounds :  First  that  ^^  the  warranty  was  a  separate 
waranty  of  each  case,  and  that  the  plaintiffs,  by  selling  the 
SiCKBLS— Vol.  LVL  66 
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whole  cases  in  one  himp,  over  seventy  of  which  corresponded 
with  the  samples,  have  not  presented  any  measure  of  damages 
for  the  cases  proved  to  be  different  from  the  samples.  Second. 
That  the  warranty  as  to  each  case  being  separate,  the  plaintiffs 
had  no  right  to  deal  with  the  goods  in  one  lump  ;  but  could  only 
sue  for  and  recover  for  a  breach  of  the  particular  warranty  of 
each  case." 

Failing  in  that,  defendants'  counsel  asked  the  court  to  dismiss 
the  complaint,  upon  the  ground  that  at  the  time  the  action 
was  brought  the  plaintiffs  had  suffered  no  damage^  not  having 
paid  for  the  tobacco  in  question. 

The  applications  were  denied,  and  a  verdict  directed  for  the 
plaintiffs  for  $2,626.06,  as  the  difference  between  the  value  of 
the  tobacco  as  warranted,  and  the  tobacco  actually  delivered, 
which  was  fixed  at  the  sum  obtained  on  the  sale. 

We  are  of  opinion  that  the  decision  of  the  trial  judge  was 
right. 

First.  The  pleadings  admit  that  the  tobacco  was  paid  for. 
That  this  payment  was  by  note  is  immaterial,  for  the  allegation 
and  admission  is  that  the  note  was  given  in  pursuance  of  the 
agreement,  and  taken  in  payment  of  the  debt.  The  evidence 
also  is  that  the  defendants  refused  to  return  it.  Under  these 
circumstances,  the  plaintiffs'  liability  on  the  note  must  be 
deemed  the  equivalent  for  cash. 

Second.  The  promise  expressed  in  the  broker's  notes  and 
counted  on  in  the  complaint  related  not  only  to  the  quality  of 
the  tobacco  as  compared  with  the  samples,  but  to  the  place  of  pro- 
duction. It  was  described  as  "  Connecticut  tobacco,"  that  is,  as 
explained  in  evidence,  tobacco  grown  in  Connecticut.  There 
was  in  these  words  a  representation  of  a  fact  material  to  the 
contract,  and  to  the  truth  of  which  the  vendor  was,  therefore, 
bound.  The  plaintiffs  acted  upon  it,  and  suffered  by  reason  of 
its  not  being  true.  Such  representation,  whether  strictly  a 
warranty  or  not,  was  part  of  the  agreement,  and  it  was  broken 
because  the  tobacco  actually  delivered  did  not  answer  the 
description  of  it  contained  in  the  contract.  {Hawkins  v. 
Pemhertanj  51 N.  Y.  198.)    This,  also,  meets  the  defendants' 
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Other  objection,  that  part  of  the  tobacco  corresponded  in  qual- 
ity with  the  samples.  The  purchaser  was  not  only  entitled  to 
tobacco  of  like  grade  with  that  sampled,  but  of  tlie  kind  he  con- 
tracted for.  The  tobacco  delivered  was  not  at  all  within  the 
description  of  the  article  sold,  and  it  is  enough  that  this  objec- 
tion applies  to  the  whole  quantity. 

Third.  It  was  for  the  plaintifiEs  to  show  the  market  value  of 
the  tobacco  delivered  by  the  defendants.  For  that  purpose  a 
sale  at  auction  was  properly  resorted  to,  and  its  result  was  some 
evidence  of  the  fact  in  question,  not  conclusive,  but  quite  satis- 
factory in  the  absence  of  explanation  or  testimony  from  the 
'defendants.  {Midler  v.  JSno,  14  N.  T.  597.)  Some  other 
propositions  are  presented  by  the  appellants'  argument.  They 
have  been  examined  and  found  to  disclose  no  error  at  the  trial, 
nor  any  reason  for  the  reversal  of  the  judgment  of  the  General 
Term. 

It  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Geobgb  Jackson  et  al.,  Respondents,  v.  Horace  D.  Tuppek 
et  al..  Appellants. 

A  payment,  to  take  an  oral  contract  for  the  sale  of  goods,  for  the  price  of 
(50  or  more,  out  of  the  statute  of  fraada,  must  be  made  at  the  time  of 
the  contract.  (2  R.  S.  136,  §  8.)  A  payment  subsequently  made,  although 
conforming  to  the  oral  agreement,  is  insufficient  of  itself  to  make  the 
prior  agreement  valid  ;'  there  must  be  additional  proof  sufficient  to  show 
that  at  the  time  of  the  payment,  the  terms  of  the  prior  oral  contract  were 
in  the  minds  of  the  parties  and  were  re-affirmed  by  them.  In  which  case 
a  cause  of  action  arises  not  on  the  prior  oral  contract,  but  on  the  new 
agreement. 

Such  a  prior  void  contract,  however,  may  be  validated  by  a  subsequent  re- 
ceipt and  acceptance,  pursuant  thereto,  by  the  buyer,  of  the  goods  or  a 
portion  of  them. 

(Argued  February  5, 1886 ;  decided  March  3,  1886.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  31, 1884,  which  denied  a  motion  for  a  new  trial,  and 
directed  judgment  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  warranty  in  a  contract  of  sale. 

The  facts  are  stated  in  the  case  as  follows : 

The  defendants,  at  West  Troy,  N.  T.,  on  the  28th  day  of 
February,  1880,  orally  sold  to  the  plaintiflEs  about  eight  hundred 
tons  of  ice,  which  was  being  cut  at  Bound  pond,  near  Glens 
Falls,  if.  T.,  and  agreed  to  place  the  same  in  a  house  which 
they  warranted  should  be  a  good,  substantial  house,  which  should 
stand  a  year.  The  plaintiffs  orally  agreed  to  pay  for  said  ice 
the  sum  of  eighty  cents  a  ton.  No  memorandum  was  made 
in  writing  of  this  contract,  and  no  money  was  paid  at  that  time. 
Sometime  after  this,  said  ice  was  received  and  accepted  by  the 
plaintiffs  in  said  house  built  by  the  defendants.  After  this, 
about  May  1,  1880,  the  plaintiffs  gave  the  defendants  $615,  in 
full  for  said  ice,  by  crediting  said  amount  on  an  account  Wight 
had  against  Tupper.  When  said  credit  was  given  nothing 
was  said  by  either  party  about  said  contract  or  its  terms.  About 
May  10, 1880,  the  house  fdll.  It  was  not  properly  constructed  ; 
it  was  neither  good  nor  substantial ;  its  defects  were  latent. 
They  were  not  discovered  by  the  plaintiffs  before  said  house 
fell,  and  could  not  have  been  discovered  by  an  inspection  of 
the  building  before  it  fell.  Its  defects  were  known  to  the 
defendants.  The  plaintiffs  suffered  damages  to  the  amount  of 
$4,131.  The  complaint  was  ordered  amended  to  demand  as 
damages  the  amount  proved.  The  defendants  on  the  trial 
introduced  no  evidence. 

At  the  close  of  the  plaintiffs'  case  the  defendants'  counsel 
moved  for  a  nonsuit  on  the  following  grounds : 

I^irst.  That  the  contract,  which  the  evidence  proves  the 
plaintiffs  and  defendants  entered  into  on  the  28th  day  of  Feb- 
ruary, 1880,  was  for  the  sale  of  chattels  of  the  value  of  more 
than  $50,  and  not  being  in  writing,  the  defendants  are 
in  no  way  liable  for  any  breach  of  the  terms  of  said  contract. 
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Second.  That  the  only  binding  contract  of  sale  which  was 
made  of  this  ice  was  on  the  1st  day  of  May,  1880 ;  up  to  that 
time  there  was  no  sale.  Plaintiffs  were  not  bound  to  accept 
and  pay  for  the  ice,  and  the  defendants  not  bound  to  deliver  it. 

Third,  That  at  the  time  of  the  sale,  May  1,  1880,  nothing 
was  said  as  to  the  condition  of  the  ice  or  house  ;  and  no  guar- 
antee as  to  the  length  of  time  the  house  would  stand  was  made 
by  the  defendants. 

Fourth,  That  when  said  sale  was  made,  defendants  had  been 
to  see  the  ice,  accepted  and  paid  for  it  the  sum  of  $615,  and 
nothing  was  said  by  either  party. 

Fifth.  When  a  payment,  made  after  the  contract  is  made, 
is  relied  on-  to  take  the  contract  out  of  the  statute  of  frauds, 
the  terms  of  the  contract  must  be  talked  over  or  restated. 

The  motion  was  denied  and  the  court  directed  a  verdict  for  the 
plaintiffs  for  $4,131,  subject  to  the  opinion  of  the  General  Term; 
a  verdict  was  rendered  accordingly. 

N,  P.  Ilinman  for  appellants.  The  contract  of  February 
28,  1880,  was  a  contract  of  sale  and  not  one  of  services.  {Smith 
V.  N»  Y.  O.  JR.  R.  Co.^  4  Keyes,  180 ;  JJeoem  v.  Hose,  23 
Wend.  270  ;  Allen  v.  Aquine^b  N.  Y.  Leg.  Obs.  380 ;  Spragae  v. 
Bladkie,  20  Wend.  61;  Brahin  v.  Eyde^  32  N.  T.  519  ;  Church, 
Ch.  J.,  45  id  148,  149 ;  RunUr  v.  WeUdl,  57  id.  375 ; 
8.  0.,  549,  533 ;  Hallmbeoh  v.  Cochran,  20  Hun,  416.)  As  a 
legal  proposition,  the  intent  of  the  parties  who  attempt  to  make 
a  contract  is  immaterial,  and  cannot  be  given  in  evidence  or 
inferred  unless  communicated.  {Madden  v.  Benedict,  20  N, 
Y.  Weekly  Dig.  30.)  An  acceptance  to  take  a  contract  out  of 
the  statute  of  frauds  must  be  in  pursuance  of  the  contract  of 
sale,  and  with  intent  to  take  possession  under  it  as  owner. 
{BrablnY.  Hyde,  32  N.  T.  519  ;  Cunningham  v.  ArTchrook,  22 
Mo.  854, 361 ;  Rickey  v.  Tenbroeck,  63  id.  563  ;  Davis  v.  Fast- 
man,  1  Allen,  422,  Atherton  v.  NewhaU,  12  Mass.  141 ;  Van 
Woert  V.  A,  <&  S.  R.  R.,  67  K  Y.  538  ;  NcKnigU  v.  Dun- 
lop,  5  id.  537 ;  ^mie  v.  Browning,  68  id.  598  ;  Marsh  v.  Rowe, 
44 id.  648;  Shindlery.  Houston,!  \A.  261;  CatUkins  v.  Hellman, 
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47  id.  449 ;  Townsend  v.  Hargra/oes^  118  Mass.  333  ;  Alger  v. 
Johnson,  4  Hun,  412 ;  Hunter  v.  WetseU,  57  N.  Y.  375 ; 
JlorreU  v.  Cooper,  65  Barb.  516  ;  Harris  v.  Knickerbocker,  5 
Wend.  638 ;  Jervis  v.  Smith,  HoflE.  Ch.  470 ;  Haigkt  v.  (7AiW«, 
34  Barb.  186.)  It  is  not  necessary  to  plead  the  statute ;  the 
defendants  can  avail  themselves  of  such  a  defense  in  any  case 
where  the  facts  proved  by  the  plaintiffs  warrant  it.  {Livmgsion 
V.  Smith,  14  How.  Pr.  490  ;  Alger  v.  Johnson,  4  Hun,  412  ; 
Bkmk  V.  Little,  10  K  Y.  Weekly  Dig.  254 ;  4  E.  D.  Smith, 
390.) 

G.  B.  Wellington  for  respondents.  The  contract  was  taken 
out  of  the  operation  of  the  statute  of  frauds  by  the  acoeptanoe 
and  receipt  of  the  ice.  (1  Stat.  Law  of  N.  Y.  [Diossy's  ed.] 
607 ;  McKnight  v.  Dunlop,  5  N.  Y.  542 ;  Cross  v.  QDonnell, 
44  id.  664;  Fitzimmons  v.  Woodruff,  74  id.  621.)  The  de- 
livery and  the  acceptance  of  the  ice  in  the  building,  taking  the 
contract  out  of  the  operation  of  the  statute,  rendered  the  whole 
of  the  original  contract  vahd  and  binding,  including  the  war- 
ranty, ^^  this  must  then  be  treated  as  an  executed  sale  with  war- 
ranty." {MoKenzie  v.  FarreU,  4  Bosw.  202  ;  Oneida  Bk.  v. 
Ontcmo  BL,  21  N.  Y.  503 ;  Foot  v.  Bendy,  44  id.  171 ;  Day 
V.  Pool,  52  id.  416  ;  Conor  v.  Dempsey,  49  id.  665.)  Where  a 
contract  is  admitted  by  an  answer,  its  invalidity  by  reason  of  the 
statute  of  frauds  must  be  pleaded.  In  this  case  it  could  not  con- 
sistently be  even  pleaded,  for  delivery  and  acceptance  are  admit- 
ted. XUarsUm  v.  SweU,  66  N.  Y.  206  ;  Duffy  v.  G'Donman, 
46  id.  226  ;  Chapin  v.  Dobson,  78  id.  82.)  If  it  be  found  that 
a  collateral  agreement  adds  something  to  a  contract  of  sale,  and 
is,  in  fact,  a  collateral  agreement,  it  may  then  be  an  express 
warranty,  and  thus  survive  delivery  and  acceptance.  (Oaylord 
Mfg.  Co.  V.  Allen,  53  N.  Y.  519 ;  Reed-f.  BandaU,  29  icL  362.) 

Akdbews,  J.  It  is  conceded  that  the  oral  contract  of  I'ebru- 
ary  28,  1880,  for  the  sale  and  storage  of  the  ice  was  when 
made,  void  under  the  statnte  of  frauds.  It  must  also  be  con- 
ceded under  the  decisions  in  this  State,  that  it  was  not  validated 
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by  the  payment  made  in  May,  1880.  By  oar  statute,  payment 
operates  to  take  an  oral  contract  for  the  sale  of  goods  for  the 
price  of  $50  or  more  out  of  the  statute,  only  when  it  is  made  at 
the  time  of  the  contract.  (2  R.  S.  136,  §  3.)  The  decisions  have 
construed  this  provision  of  the  statute  with  great  strictness. 
{Hunter  v.  WetseU,  57  N.  Y.  375 ;  S.  C,  84  id.  549 ;  AUU  v. 
Read^  45  id.  142.)  It  is  in  substance  held  that  payment  sub- 
sequently made,  although  conforming  to  the  oral  agreement,  is 
insufficient  of  itself  to  make  the  prior  oral  agreement  valid. 
There  must  be  enough  in  addition  to  the  act  of  payment  to 
show,  that  the  terms  of  the  prior  oral  contract  were  then  in  the 
minds  of  the  parties,  and  were  reaffirmed  by  them,  and  this 
being  shown,  a  cause  of  action  arises,  not  on  the  prior  oral  con- 
tract but  on  the  new  contract  made  at  the  time  of  the  pay- 
ment. The  plaintiffs  did  not  bring  their  case  within  this  prin- 
ciple. There  was  no  restatement  of  the  terms  of  the  prior  oral 
agreement  when  the  payment  of  May  1, 1880,  was  made,  and  no 
express  recognition  thereof,  nor  was  the  payment  made  for  the 
avowed  purpose  of  binding  the  prior  bargain.  It  is  expressly 
found  that  nothing  was  said  at  the  time  by  either  party  about 
the  contract  of  February  28,  1880,  or  its  terras.  But  a  prior 
void-  contract  may  be  validated  by  a  subsequent  receipt  and 
acceptance  by  the  buyer,  pursuant  thereto,  of  the  goods,  or 
part  of  them,  which  are  the  subject  of  the  contract.  (2  R.  S. 
136,  §  3 ;  McKnight  v.  Durdop,  5  N.  Y.  587.)  Where  this  has 
been  done  the  cause  of  action  arises  on  the  original  oral  agree- 
ment authenticated  by  the  act  of  acceptance.  There  is  no 
statute  difficulty,  as  in  the  case  of  a  subsequent  payment,  because 
the  statute  does  not,  as  in  tliat  case,  require  that  the  acceptance 
must  be  at  the  time  of  the  making  of  the  oral  agreement. 
It  was  found  in  this  case  that  after  the  oral  agreement  of 
February  28,  1880,  was  made,  "the  said  ice  was  received  and 
accepted  by  the  plaintiffs."  It  is  impossible  to  construe  the 
finding,  except  as  referring  to  the  i<;e  which  was  the  subject  of 
the  oral  agreement  of  that  date,  and  as  referring  to  an  accept- 
ance thereunder.  This  relieved  the  contract  from  the  ban  of 
the  statute.    No  question  is  presented  as  to  the  right  of  the 
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plaintiffs  to  the  judgment  recovered,  assuming  that  the  contract 
of  February  28,  1880,  was  validated. 

The  judgment  should  be  afSrmed. 

All  concur. 

Judgment  affirmed. 


101  520 
170  1471 


101 
173 


520 
»473 


John  Sweeney,  Bespondent,  v.  Berlin  and  Jones  Envelope 
Company,  Appellant. 

A  Ber^ant  accepts  the  seryice,  subject  to  the  risks  incident  to  it ;  and  where, 
when  he  enters  into  the  employment,  the  machinery  and  implements 
used  in  the  master's  business  are  of  a  certain  kind  or  condition,  and  the 
servant  knows  it,  he  yoluntarilj  takes  the  risk  resulting  from  their  use,  and 
can  make  no  claim  upon  the  master  to  furnish  other  or  different  safe- 
guards. 

A  master  may  carry  on  his  business  with  an  old  machine  not  prorided  with 
all  the  safeguards  attached  to  newer  machines;  he  may  discharge  a  ser- 
vant employed  to  run  it,  who  refuses  to  perform  his  stipulated  service, 
and  a  threat  to  do  so  is  not  coercion,  which  will  make  the  master  liable 
for  injuries  to  the  servant  resulting  from  the  use  of  the  machine. 

(Argued  February  5»  1886 ;  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  23,  1884,  wliich  afltened  a 
judgment  in  favor  of  plaintiflE  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  defendant's  negligence.  PlaintifE 
was  a  printer  and  embosser  in  defendant's  employ,  and  the  neg- 
ligence complained  of  was  the  omission  to  furnish  suitable  and 
safe  machinery  for  the  work. 

The  material  facts  are  stated  in  the  opinion. 


John  Z.  Logan  for  appellant.  The  defendant  was  not  re- 
quired to  provide  additional  apparatus  for  greater  safety.  {Oib- 
son  V.   K  R.    Co.,   63  K  T.  452;    DeF(yre8t   v.  JeweU^ 
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88  id.  264.)  Plaintiff  having  worked  upon  this  machine  for 
six  years  without  injury,  and  if  the  treadle  had  worn  smooth  the 
plaintiff  must  have^known  it,  and  having  failed  to  call  the  atten- 
tion of  any  officers  di  the  company  to  the  fact  he  cannot  recover. 
(  Warner  v.  K  B.  E.  Co.,  39  N.  Y.  468 ;  PainUm  v.  The 
N.  0.  R.  H.y  88  id.  7 ;  Farodi  v.  B.  B.  Co.,  15  Rep. 
353 ;  Hough  v.  B.  B,  Co.,  100  TJ.  S.  213,  226.)  The  com- 
plaint should  have  been  dismissed  upon  the  ground  that  the 
plaintiff  was  guilty  of  negligence,  and  that  his  injuries  were 
sustained  purely  by  his  own  negligence.  {Hart  v.  H.  /?. 
Bridge  Co.,  80  N.  Y.  622;  PainUm  v.  The  N.  a  B.  B.  Co., 
83  id.  7.)  It  was  wholly  immaterial  whether  any  "  clutch 
brake"  had  been  placed  on  the  machine  or  not.  *  {Gibson  v. 
Erie  R.  Co.,  63  N.  Y.  452 ;  DeForest  v.  JeweU,  88  id. 
264.) 

Aliertus  Perry  for  respondent.  The  defendant  was  bound 
to  exercise  due  care  in  furnishing  a  suitable  and  safe  machine 
for  the  use  of  the  plaintiff  and  keeping  it  in  repair.  {Cone  v 
D.,  L.  cfe  W.  B.  B.  Co.,  81  N.  Y.  206 ;   Wright  v.  JV.  T.  C. 

B.  B.  Co.,  25  id.  562;  Zaning  v.  N.  Y.  C.  B.  B.  Co.,  49  id. 
521 ;  Flike  v.  B.  cfe  A.  B.  B.  Co.,  53  id.  549;  Corcoran  v. 
Holbrooh,  69  id.  510 ;  Cooley  on  Torts,  569.)  The  plamtiff 
was  not  guilty  of  contributory  negligence.  (Cooley  on  Torts, 
559 ;  Marsh  v.  Ohichering,  25  Hun,  405  ;  Lam.ing  v.  N.    Y. 

C.  B.  B.  Co.,  49  K  Y.  521,  634.)  By  the  threats  of  dis- 
charge  the  plaintiff  "  urged  on  or  coerced  "  the  plaintiff  to  use 
the  machine,  and  therefore  the  plaintiff  cannot  be  regarded  as 
having  voluntarily  incurred  the  risk.  {Gibson  v.  Erie  B.  B. 
Co.,  63  N.  Y.  449,  453 ;  HawUg  v.  N.  C.  B.  B.  Co.,  82  id. 
370 ;  Rain  v.  Smith,  25  Hun,  146  ;  89  N.  Y.  376.)  There  was 
no  undisputed  fact  in  the  case  upon  which  the  court  could 
adjudge  as  matter  of  law  that  the  'plaintiff  was  guilty  of  con- 
tributory negligence.  {Stackus  v.  N.  Y.  C.  <&  H.  B.  B.  B. 
Co.,  79  K  Y.  464 ;  Rain  v.  Smith,  26  Hun,  146 ;  89  N.  Y. 
376 ;  Ha/u)ley  v.  N.  C.  B.  B.  Co.,  82  id.  370 ;  Marsh  v. 
Ohiokering,  26  Hun,  405.) 
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Danforth,  J.  A  motion  by  defendant  for  a  nonsuit  was 
denied,  and  the  plaintiff  liad  a  verdict  after  instructions  to  the 
jury,  to  which,  as  the  case  states,  no  exception  was  taken  by 
eitlier  party.  We  have  therefore  only  to  inquire  whether  the 
evidence  justiiied  its  submission  to  the  jury,  as  sufficient  in  any 
reasonable  view  to  warrant  a  recovery.  {Burke  v.  Witherbee^ 
98  N.  Y.  562.)  The  machine  by  which  the  plaintiff  was  in- 
jured was  moved  by  steam  over  which  he  had  no  control,  but 
when  necessary,  its  operations  could  be  held  in  check  by  the 
pressure  of  his  foot  upon  a  pedal.  The  process  of  embossing 
required  that  the  plate  and  die  should  register,  or  coincide.  To 
effect  that  he  necessarily  placed  his  hands  between  them,  but. 
before  doing  so,  put  his  foot  upon  the  pedal  and  stopped  the 
press ;  then  '*  all  of  a  sudden,'*  he  says,  "  the  cam  came  around 
and  jolted  a  little  harder  than  it  usually  does,  and  my  foot  slip- 
ped," the  machine  started,  he  got  one  hand  out,  but  the  other 
was  caught  between  the  plates  and  crushed  :  hence  the  injury 
complained  of.  By  a  timely  removal  of  the  belt  through  which 
power  was  communicated  to  the  machinery,  he  could  have 
avoided  all  danger.  Whether  under  the  circumstances  he 
should  have  done  so,  was  for  the  jury  to  say,  and  their  verdict 
must  be  deemed  conclusive  in  his  favor  upon  that  point. 

To  sustain  the  judgment  in  other  respects  the  plaintiff  alleges 
negligence  on  the  part  of  the  defendant  in  not  providing  a 
"  clutch  "  or  some  contrivance  other  than  the  pedal  to  prevent 
motion  in  the  machine  while  the  operator's  hands  were  exposed 
to  danger.  It  is  important  to  notice  that  no  fault  was  found 
with  the  condition  of  the  pedal,  or  other  contrivances,  or  the 
management  of  the  engine.  It  may  very  well  be  that  had  the 
surface  of  the  pedal  been  cut  or  roughened  like  a  file  or  rasp, 
its  holding  power  would  have  been  greater,  but  there  is  no 
evidence  that  it  was  ever  in  that  condition,  nor  but  that  its  sur- 
face was  smooth  or  sUppery'when  the  plaintiff,  five  or  six  years 
oefore,  entered  the  employment  of  the  defendant  and  b^an  to 
use  the  machine.  The  complaint  to  the  superintendent  was 
not  as  to  the  condition  or  any  imperfection  of  the  pedal,  but  as 
to  Its  sufficiency.    The  plaintiff  testified :    "  I  stated  "  to  him 
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"that  the  only  means  of  throwing  this  machine  out  of  gear  or 
stopping  it  was  by  putting  the  foot  on  that  little  treadle ;  then 
that  could  not  be  done  unless  the  cam  had  got  around  it ;  the 
cam  would  have  to  clutch  it  before  you  could  do  that." 

So  the  pleading,  and  the  plaintiff's  evidence  show  that  he 
was  directed  "  to  use  and  operate  *  the  Isaac  Adams  press,' 
which  was  an  old  embossing  press,  having  no  late  or  modern 
improvements  for  using  or  operating  the  same  in  safety;" 
that  he  entered  upon  the  work  in  question  upon  belief  that  it 
was  safe,  "  but  at  the  same  time  told  the  defendant  that  he 
thought  it  required  and  ought  to  have  an  additional  apparatus 
to  stop  the  same  and  render  it  perfectly  safe  and  secure,  but  he 
was  required  to  proceed  with  the  work  without  any  such  change 
or  improvement,  although  he  requested  the  same  to  be  fur- 
nished." 

It  must  be  conceded  in  favor  of  the  plaintiff  that  the  jury 
would  have  been  authorized  to  find  these  facts,  and  althougli 
the  complaint  does  not  allege  it,  there  is  testimony  tending  to 
show  that  what  the  plaintiff  asked  was  that  a  "  clutch"  be  at- 
tached to  the  machine,  and  that  the  superintendent  referred 
him  to  the  machinist,  who  promised  to  attend  to  it  as  soon  as 
he  had  time.  All  this,  however,  was  before  the  work  was  un- 
dertaken, in  doing  which  the  accident  happened.  Upon  that 
occasion  the  plaintiff  says :  "  I  told  him  it  was  an  ugly  job  to 
work  on,  and  he  told  me  to  go  ahead  with  it  and  be  careful, 
and  if  I  did  not  care  about  doing  it,  I  could  get  out ;  that  there 
were  plenty  of  other  people  waiting  for  employment ;  that 
there  were  men  coming  in  there  every  day  looking  for  it ;  I 
asked  him  at  different  times  to  have  it  improved.  I  asked  him 
if  he  would  not  have  the  press  improved  by  having  a  brake  put 
on  it.  He  told  me  to  go  on,  and  if  I  did  not,  that  there  were 
plenty  waiting  for  the  job ;  I  believe  then  I  asked  him  about 
having  the  press  repaired,  having  the  improvements  put  on  it, 
and  he  referred  me  to  the  machinist ;  I  went  to  tlie  machinist 
and  he  said  that  he  would  do  all  this  that  I  explained  to  him 
about  having  the  press  improved,  that  he  would  do  it  when  he 
had  time." 
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It  is  evident  that  this  is  not  a  case  where  the  machine  hj 
means  of  which  the  business  was  carried  on  was  temporarily 
out  of  repair,  as  in  Clarke  v.  Solmes  (7  Hurl.  &  N.  937),  or 
KainY.  Smith  (89  N.  Y.  376),  or  where  the  defect  exposed  the 
servant  to  any  latent  extraordinary  danger,  but  at  most  one 
where  the  employer  failed  to  discard  a  machine,  or  part  of  a 
machine,  and  supply  its  place  with  something  different,  and,  in 
the  opinion  of  the  plaintiff,  something  safer.  He  was  under 
no  obligation  to  do  so.  The  machine  was  safe  in  any  view  of  the 
evidence,  so  long  as  the  pedal  was  pressed  by  the  operator.  It 
was  not  automatic ;  neither  was  the  proposed  substitute.  Each 
required  the  attention  of  an  intelligent  actor,  and  the  real  con- 
dition and  eflScacy  of  the  one  in  use  was  not  concealed  from  or 
unknown  to  the  servant.  He  knew  as  much  about  it,  and  the 
risk  attending  its  use  as  the  master.  The  defendant  could  not 
be  required  to  provide  himself  with  other  machinery  or  with 
new  appliances,  nor  to  elect  between  the  expense  of  so  doing, 
and  the  imposition  of  damages  for  injuries  resulting  to  servants 
from  the  mere  use  of  an  older  or  different  pattern.  In  the  ab- 
sence of  defective  construction,  or  of  negligence  or  want  of  care 
in  the  reparation  of  machinery  furnished  by  him,  the  master 
incurs  no  liability  for  injuries  arising  from  its  use.  The  gen- 
eral rule  is  that  the  servant  accepts  the  service,  subject  to 
the  risks  incidental  to  it,  and  where  the  machinery  and  im- 
plements of  the  employer's  business  are  at  that  time  of  a  cer- 
tain kind  or  condition,  and  the  servant  knows  it,  he  can  make 
no  claim  upon  the  master  to  furnish  other  or  different  safe- 
guards ;  De  Forest  v.  Jewett  (88  N.  Y.  264),  where  a  car- 
coupler  stepped  into  a  sluice  in  defendant's  yard  and  was  run 
over;  Hayden  v.  SmithviUe  Manfg.  Co.  (29  Conn.  548), 
where  an  employe  m  a  mill  received  an  injury  to  his  hand 
by  being  caught  in  the  gearing  of  a  spring  frame.  In  Gibson 
V.  Jirie  BaUway  Co.  (63  N.  Y.  449),  the  last  case  is  cited  with 
approval,  and  the  rule  applied  where  an  employe  was  killed 
by  a  projecting  roof.  Under  such  circumstances,  the  servant 
is  regarded  as  voluntarily  taking  the  risks  resulting  from  the 
use  of  the  machinery,  unless,  as  is  said,  the  master  by  urging 
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OB  the  servant,  or  coercing  him  into  danger,  or  in  some  other 
way,  directly  contributes  to  the  injury,  or  assumes  the  risk. 
ITain  v.  iSmith  {supra)^  and  HawUy  v.  Northern  Central 
Railway  Co,  (82  N.  Y.  370),  cited  by  respondent,  went  upon  that 
ground,  and  although  in  one  the  tool  was  defective,  and  in  the 
other,  the  road-bed  out  of  repair,  negligence  was  not  imputed 
to  the  servant.  This  exception  is  relied  upon  by  the  respond- 
ent. We  think  the  evidence  does  not  bring  the  defendant 
within  it.  If  the  defect  had  been  in  the  pedal  and  a  promise 
made  to  repair  that,  and  yet  directions  given  for  its  use,  it 
might  be  otherwise,  but  here  the  promise,  if  there  was  any, 
concerned  a  new  appliance,  not  attached  to  that  particular  mar 
chine,  nor  to  any  machines  of  that  make.  The  "  Adams  ma- 
chines," as  the  plaintiffs  witnesses  proved,  were  uniformly  fur- 
nished with  the  pedal.  A  clutch  had  never  been  seen  on  one. 
They  were  for  different  purposes.  The  pedal  was  to  stop  the 
machine  ;  the  clutch  was  to  put  the  machine  in  motion.  But 
we  think  there  was  no  promise  made  to  the  plaintiff,  nor  in- 
ducement offered  him  to  take  the  risk.  It  cannot  be  said  that 
thei*e  was  any  connection  between  the  conversations  above  set 
forth,  and  the  continuance  of  the  plaintiff  in  the  defendant's 
employment.  Nor  does  the  complaint  allege  any.  On  the  con- 
trary, it  alleges  a  simple  request  "  that  the  change  or  improve- 
ment be  made,"  not  a  promise  or  suggestion  that  it  should  be. 
There  was  no  direction  by  the  master,  nor  reliance  upon  the 
judgment  of  a  superior  officer.  It  is  plain  that  the  danger,  to 
the  knowledge  of  the  plaintiff,  was  inherent  in  the  use  of  the 
machine,  and  to  the  work  itself ;  the  peril  did  not  grow  out  of 
extrinsic  causes  or  circumstances  which  could  not  be  discovered 
by  the  use  of  ordinary  precaution,  nor  to  a  condition  of  things 
different  from  those  existing  at  the  beginning  of  the  service. 
It  was  part  of  the  plaintiffs  engagement  that  the  master's  work 
should  be  performed  in  the  usual  course  and  way  of  business. 
The  work  which  the  servant  was  called  upon  to  do  at  the  time 
in  question,  was  not  of  a  different  character  from  that  which  he 
originally  undertook ;  and  the  machine  upon  which  it  was  to  be 
done  was  one  then  in  use.    No  new  duty  or  species  of  labor  was 
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imposed  upon  him,  nor  was  he  required  to  work  a  machine  with 
which  he  was  not  familiar.  He  was  simply  called  upon  to  do 
that  for  which  he  was  engaged,  and  the  doing  of  which  formed 
the  consideration  of  his  employment.  To  say  that  the  master 
shall  be  liable  to  the  'servant  in  such  a  case  is  to  say  that  he 
shall  not  have  the  benefit  of  the  labor  for  which  he  contracted. 
Such  is  not  the  law.  The  defendant  might,  if  he  chose,  carry 
on  his  business  with  an  old^  rather  than  a  new  machine,  and 
could  not  be  required  to  keep  in  his  employ  a  servant  who 
would  not  run  it.  He  might,  therefore,  call  upon  the  servant 
to  perform  his  stipulated  service,  and  discharge  him  if  it  was 
withheld.  A  threat  to  do  so  is  not  coercion.  Here  there  was 
nothing  more.  Under  such  circumstances,  there  is  no  ground 
for  charging  the  defendant  with  negligence,  or  throwing  upon 
it  a  risk  assumed  by  the  plaintiff  when  he  took  employment. 
While  it  is  difficult  to  see  how  the  accident  could  have  occurred, 
except  from  the  inattention  of  the  plaintiff,  that  question  was 
for  the  jury,  but  because  the  evidence  in  no  aspect  discloses 
negligence  or  failure  of  duty  on  the  part  of  the  defendant,  we 
think  the  case  was  improperly  submitted  to  them  as  one  in 
which  the  plaintiff  might  recover. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 


llSS    B7« 

101    6261 
152      76 


101    6S6 

198    «44|  ^  _       _-  *   ,      .    .  .  ^ 

II  m        Sabah   £•    iNioHOLS,   Administratrix,    etc.,    Kespondent,    v. 
Ghables  F.  MaoLean,  Appellant. 

While  the  legislature  may  abolish  an  office,  diminish  the  salary  or  change 
the  mode  of  compensation  during  the  term  of  an  incumbent,  subject 
only  to  constitutional  restrictions,  yet  within  these  limits  the  right  to  an 
office  carries  with  it  the  right  to  the  emoluments,  and  an  officer  unlawfully 
dispossessed  of  his  office  may,  upon  his  reinstatement  therein,  maintain 
an  action  against  an  intruder,  to  recover  the  damages  resulting  from  the 
intrusion  ;  as  a  general  rule,  the  salary  or  fees  of  the  office  received  by 
the  intruder  are  the  measure  of  damages. 
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Plaintiff  was  duly  appointed  police  oommissioner  of  the  city  of  New  York  ; 
he  duly  qualified  and  entered  upon  the  perfohnance  of  the  duties  of  the 
office.  Suhseqnently  he  was  unlawfully  removed  hy  the  mayor,  and  de- 
fendant  appointed  for  the  unexpired  term.  The  latter,  on  presentation 
of  his  certificate  of  appointment,  was  reco^^nized  by  the  board  of  police 
commissioners,  and  assumed  the  duties  of  the  office  against  the  protests 
of  plaintiff,  who  claimed  the  appointment  was  unauthorized.  The  pro- 
ceedings of  the  mayor  in  removing  plaintiff  were  reversed  and  annulled 
on  certiorari,  and  thereupon  he  was  again  officially  recognized  by  the 
board,  and  resumed  the  duties  of  his  office  ;  during  the  time  of  his  ex- 
dnsion  he  was  ready  and  willing  to  perform  such  duties.  Defendant 
drew  the  salary  of  the  office  during  the  time  he  performed  its  duties. 
HM,  that  an  action  to  recover  the  amount  so  received  was  maintainable  ; 
and  that  the  record  in  the  eertiarari  proceedings  was^  properly  admitted 
in  evidence  against  the  defendant  on  the  trial  of  the  action. 

As  to  whether  in  such  caAe  the  record,  in  the  absence  of  collusion  or  fraud, 
is  conclusive,  qttofre. 

The  distinction  between  this  case  and  one  where  the  officer  de  jure  has 
not  been  reinstated  pointed  out. 

It  eeema  in  the  latter  case  the  remedy  of  the  officer  is  by  action  in  the 
nature  of  a  quo  warranto;  but  such  an  action  will  not  lie  when  the  in- 
'  truder  has  voluntarily  surrendered  the  office. 

An  illegal  exercise  of  the  power  of  appointment  to  fill  an  assumed  vacancy 
confers  no  additional  protection  upon  the  appointee  because  coupled 
with  the  fact  of  a  prior  summary  removal  of  the  rightful  incumbent  by 
the  officer  who  made  the  appointment,  in  the  exercise  of  a  qtuui  judicial 
discretion. 

The  doctrine  which  protects  rights  acquired  on  the  faith  of  a  judgment,  not- 
withstanding its  subsequent  reversal,  is  not  applicable  to  such  a  case. 

(Argued  February  8,  1886;  decided  March  2,  1886.) 

Appkal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  March  10,  1884,  which  aflBrmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial. 

This  action  was  originally  brought  by  Sydney  P.  Nichols  to 
recover  damages  for  the  alleged  unlawful  usurpation  by  de- 
fendant, and  receipt  of  the  salary  of  the  office  of  police  com- 
missioner of  the  city  of  New  York,  to  which  plaintiff  claimed 
he  was  entitled. 
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Pending  the  appeal  to  this  coart  suiid  plaintiff  died,  and  the 
present  plaintiff  was  substituted. 
Tho  material  facts  are  stated  in  the  opinion. 

Samud  Hand  <&  Maloolm  Oraham  for  appellant.  The 
defendant  not  being  a  party  to  the  certiorari  proceedings,  nor 
accepting  a  benefit  thereby,  is  not  bound  by  those  proceedings. 
{People^  ex  rd.  CHlchristj  v.  Murray^  73  N.  Y.  538 ;  People, 
ex  rd.  Steinartj  v.  Anthony y  6  Hun,  142 ;  Mat/or  v.  Flagg,  6 
Abb.  302 ;  Rex  v.  Hehden,  Andr.  388 ;  Rex  v.  Orimes,  5 
Burr.  2599 ;  Rex  v.  Mayor  of  York,  5  D.  &  E.  66 ; 
People,  ex  reL  Corwin,  v.  Walter,  68  N".  T.  403;  Dale  v. 
Roosevelt,  1  Paige,  35 ;  York  v.  Steele,  60  Barb.  397.)  The 
court  cannot  here  inquire  whether  the  defendant  was  right- 
fully in  office.  {Mayor  v.  Flagg,  6  Abb.  303 ;  Buffalo  v. 
Mackay,  15  Hun,  204;  People,  ex  rd,  Steinart,  v.  Antony, 
6  id.  142 ;  New  Code,  §  3349,  subd.  11,  §  3352;  People,  ex 
rel,  Peahody,  y.  Att^y-Oen.,  22  Barb.  114;  People,  exrd. 
Demarest,  v.  Fairohild,  67  N.  T.  334 ;  S.  0.  below,  8  Hun, 
334;  Jfott  V.  Corrndby,  50  Barb.  616;  Hart  v.  Barvey,  5 
Hill,  616 ;  People,  ex  rel.  Faile,  v.  Ferris,  76  N.  Y.  326 ; 
MicklesY.  Rochester  City  Bk.,  11  Paige,  118;  Demarest  v. 
Wickham,  63  N.  Y.  320 ;  Buffalo  v.  Mackay,  15  Hun,  204 ; 
People  V.  A.  c&  8.  R.  R.  Co.,  67  N.  Y.  161 ;  People,  ex  rd. 
Corwin,  v.  Walter,  68  id.  103 ;  People  v.  Sup.  Qtieens  Co., 
1  Hill,  195  ;  Tappan  v.  Grey,  9  Paige,  507 ;  Boyter  v.  Dods- 
worth,  6  T.  R.  681 ;  Howard  v.  Wood,  2  Lev.  245;  2  Show. 
21 ;  Tho.  Jones,  196 ;  Freem.  473,  478 ;  Howard  v.  Queen's 
Trustees  and  Att^y-Oen.,  2  Mod.  173 ;  Bradshaw  v.  Porter, 
not  reported ;  Arris  v.  Stukely,  2  Mod.  260 ;  Sergt.  Rollers 
Case,  Olayt.  129 ;,  Lamini  v.  DorrdX,  2  Ld.  Raym.  12, 17 ; 
Oreen  v.  EeweU,  Peake's  N.  P.  243 ;  People  v.  Vail,  20  Wend. 
12 ;  Mott  V.  Connolly, 50  Barb.  516;  Hart  v.  Harvey, 6  Hill, 616; 
PlaU  v.  Stout,  14  Abb.  139 ;  People  v.  Stout,  11  id.  17 ;  Zawler 
V.  Alton,  8 1.  R.  0.  L.  162.)  The  certiorari  proceedings  do  not 
excuse  the  want  of  judgment  in  quo  Warranto.  {Orosbie  v.  Hur- 
ley, 4 1.  L.  R.  225  ;  People,  ex  rd.  Oilchrist,  v.  Murray,  73  N. 
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Y.  535.)  Even  judgment  of  ouster  does  not  give  an  absolute 
right  to  the  emoluments  of  the  office.  {People^  ex  rel.  Burton^ 
V.  VaUy  20  Wend.  12;  Dolan  v.  Mayor,  etc.,  68  N.  Y.  274; 
Mc  Veay  v.  Mayor ^  eto.j  80  id.  185 ;  Terhune  v.  Mayor,  etc., 
88  id.  247  ;  Stuhr  v.  Gurran,  44  N.  J.  L.  181.)  Nichols  did 
not  own  the  office.  {Smith  v.  Mayor,  5  N.  Y.  285  ;  Connor 
V.  Mayor,  37  id.  618 ;  Zonff  v.  Mayor,  81  li  425.)  Defend- 
ant was  more  than  a  dejacto  officer.  {Foot  v.  Stiles,  67  N. 
Y.  403  ;  People  v.  Van  Slyke,  8  Cow.  237 ;  People  v.  Pease, 
'27  N.  Y.  45.)  Rights  acquired  on  the  faith  of  a  judgment 
are  not  affected  by  any  irregularity  of  such  judgment.  {People 
v.  Nichols,  79  N.  Y.  682 ;  People  v.  Cooper,  21  Hun,  517 ; 
People,  ex  rd.  Oere,  v.  Whitlock,  92  N.  Y.  191";  People,  ex 
rel.  Keech,  v.  Thompson,  94  id.  451,  464 ;  Bunt  v.  Hwnt,  72 
id.  217 ;  Freem.  on  Judgm.,  §§  104J,  136 ;  Lange  v.  Benedict, 
73  N.  Y.  12;  Marshalsea  Case,  10  Co.  68,  78J/  Tidd's  Pr. 
1032;  OUiett  v.  Bessey,  Tho.  Jones,  214;  Oroenvelt  v.  Beir- 
well,  1  Ld.  Raym.  454 ;  Saffrey  v.  Jones,  1  Barn.  &  Ad.  598 ; 
March  V.  Wooley,  6  M.  &  G.  675 ;  Orey  v.  Cooksen,  16  East, 
13 ;  Andrews  v.  Mains,  1  Q.  B.  3 ;  Thomas  v.  Hudson,  14 
M.  &  W.  353 ;  ^^  v.  Ldghi,  10  A.  cfc  E.  398 ;  Dawson  v. 
Oregory,  7  Q.  B.  756 ;  Kom  v.  Mazman,  6  Hill,  44 ;  Zflt- 
moine  v.  Caryl,  4  Don.  370 ;  Boderigas  v.  ^.  5.  Bank,  63 
N.  Y.  460 ;  Z<5w?w  v.  Dalton,  8  How.  99 ;  Bumsiead  v.  jffejorf, 
31  Barb.  661 ;  Pc^rAsr  v.  Purdy,  29  N.  Y.  106 ;  Barnes  v. 
Harris,  4  id.  374 ;  Fa/i  Steenhurg  v.  Kurtz,  10  Wend.  167; 
Levison  v.  Burch,  4  Hun,  315 ;  Fi?;i  Rhode  v.  Fon.  Rhode, 
2  T.  &  C.  491 ;  Cl>m«K  v.  Lassdls,  ^9  Wend.  77;  Harmon  v. 
Brotherson,  1  Den.  537 ;  Boston  v.  CaJlender,  11  Wend.  90 ; 
Foyi  Loitham  v.  Inhby,  38  Barb.  339 ;  -Pra^  v.  Bogardus,  49 
id.  90;  Savacool  v.  Boughlon,  5  Wend.  170.)  Rights  ac- 
quired on  the  faith  of  a  judgment  are  not  affected  by  a  reversal 
of  such  judgment,  but  do  fully  and  entirely  survive  such  re- 
versal. {Dr.  Drury^s  Case,  8  Co.  141J;  Beverly  y.  Corn- 
wall,  Moore,  269 ;  Appesly  v.  Ive,  Cro.  Jac.  645 ;  Gold  v. 
Strode,  3  Mod.  324 ;  Phillips  v.  Biron,  1  Strange,  509  ;  Tur- 
ner V.  Fdgate,  2  Sid.  125 ;  Ki/ng  v.  Harrison,  15  East,  615 ; 
SiCKBLS  —  Vor>  LVI.  67 


530  Nichols  v.  MacLean.  [March, 


Statement  of  case. 


Case  V.  De  GoeSj  3  Caines,  261 ;  Van  Brunt  v.  Schench^  11 
Johns.  375  ;  Dewey  v.  Oahom^  4  Cow.  329 ;  Bank  U.  S.  v. 
Bk.  of  Washington^  6  Pet.  18 ;  Oostar  v.  Fete?*s,  7  Robt. 
386  ;  Feoplsy  ex  rd.  Davis^  v.  Sturtevantj  9  N.  Y.  263 ;  Par- 
ter  V.  Purdyy  29  id.  106 ;  Ebaugh  v*  Oerm.  Ref,  Churchy  3 
E.  D.  Smith,  60 ;  Woodcock  v.  Bennett^  1  Oow.  711 ;  Place  v. 
EeiUy,  98' N.  Y.  1 ;  Blakely  v.  Galderer,  15  id.  97;  TT^rf  v. 
Jackson,  8  Wend.  9 ;  Holden  v.  Sackett^  12  Abb.  473 ;  JSfen- 
niy  V.  Pamett,  4  Daly,  543  ;  Clark  v.  Davenport,  1  Bosw. 
95;  McJiUon  v.  Z{?V5,  13  111.  486;  Loring  v.  lUsley,  1  Cal. 
24 ;  J?*.  0/  ^y.  v.  Fan  Met&r,  10  B.  Monr.  66 ;  Frost  v. 
McLeody  19  La.  Ann.  69 ;  Rogers  v.  JSva/w,  8  Ga.  143 ;  Bog- 
gers  v.  Howard,  40  Tex.  153  ;  McDonald  v.  Napier,  14  Ga. 
89 ;  ^<9rw  v.  Pinder,  20  N.  Y.  298;  Bascom  v.  /S;7^£^A,  31  id. 
595 ;  People  v.  PoZic^  CommWs,  98  id.  332.)  Nichols  by  his 
acts  acquiesced  in  MacLean's  occupation  of  the  office.  {Had- 
ley  V.  Mayor,  33  N.  Y.  603  ;  People  v.  Murray,  73  id.  535  ; 
Jfo  Veany  v.  Mayor,  80  id.  185 ;  Sadler  v.  Evans,  4  Burr. 
1984.)  If  the  plaintiflE  has  any  remedy,  it  is  against  the  parties 
to  the  removal.  {Terhune  v.  Mayor,  88  N.  Y.  24;  Hover  v. 
Backhoof,  44  id.  113 ;  BenneU  v.  WhiMey,  94  id.  302.) 

eTbAn  D.  Townsend  for  respondent  The  proceedings  brought 
in  the  name  of  the  people,  to-wit,  the  certiorari  to  review  the 
judicial  action  of  the  mayor,  was  a  proceeding  in  rem,  (2  PhilL 
on  Ev.  262,  266  ;  Freeman  on  Juc^ents,  504,  §  606  ;  People, 
ex  rd.  Steinart,  v.  Anthony,  6  Hun,  142 ;  Rex  v.  Mayor  of 
York,  5  Durnf.  &  East,  66 ;  Mayor,  etc.,  v.  Flagg,  6  Abb.  296, 
302 ;  Mc  Veany  v.  Mayor,  etc.,  80  N.  Y.  189 ;  Pitman  v. 
Town  of  Albany,  34  N.  H.  677-582.)  No  action  of  quo  war- 
ranto  was  necessary  in  this  case.  *  The  proceedings  upon  which 
the  mayor  pretended  to  have  removed  the  plaintiff  and  appointed 
the  defendant  to  fill  his  place  were  pronounced  void  by  this 
court,  and  such  judgment  was  affirmed  at  General  Term  in  an 
action  brqught  in  the  name  of  the  people.  {Hunter  v.  Chand- 
ler, 10  Am.  L.  E.  440;    In  re  Harris,  6  A.  &  E.  475  ; 


1886.]  Nichols  v.  MacLban.  531 

Opinion  of  tlie  Court,  per  Andrews,  J. 

People^  ex  rd.  Taylor y  v.  Thompson^  IG  AVend.  654 ;  People^ 
ex  rel.  Devlin^  v.  Peabody^  6  Abb.  Pr.  234 ;  Mayor  v.  Flagg^ 
id.  296 ;  DorB&y  v.  SmUh,  28  Cal  21 ;  People  v.  MUZer^  24 
Mich.  460 ;  Comaiock  v.  City  of  Orand  Rapids^  4  id.  397 ; 
People^  ex  rd,  Morton^  v.  Tierrum^  8  Abb.  Pr.  359.)  There 
is  nothing  in  the  Code  which  prevents  the  plaintiff  from  bring- 
ing his  action  against  defendant  for  money  received.  (§§  1949- 
1953,  Code ;  Crittenden  v.  WUaon^  5  Cow.  165  ;  Stafford  v. 
Ingersdly  3  Hill,  39 ;  Sedg.  on  Stat,  and  Const.  Law,  402 ; 
Comjn's  Dig.  93.)  In  a  common-law  action  for  the  recov- 
ery of  fees  of  an  office,  the  title  to  the  office  may  be  tried 
in  a  court  of  law.  {Howard  v.  Wood^  2  Levinz,  245; 
Boyter  v.  Dodworth^  6  Tenn.  681;  Asior  v.  Woodward^ 
2  Mod.  95,  96;  1  Vent.  269;  1  Freem.  429;  Oreen  v. 
Hewettj  Peake's  Nisi  Prius  Cas.  243 ;  Lightly  v.  Clinton^ 
1  Taunt.  112,  114,  115;  AUen  v.  McKeen,  1  Sim.  277- 
317 ;  PlaU  v.  St^ut,  14  Abb.  Pr.  179 ;  Mayfidd  v.  Moore, 
53  111.  429  ;  Palmer  v.  Foley,  45  How.  Pr.  110 ;  Tappan  v. 
Grey,  7  Hill,  259.)  The  legal  title  to  the  office  of  police  com- 
missioner, as  between  the  plaintiff  and  defendant  in  this  action, 
having. been  determined  in  favor  of  the  plaintiff  by  the  certiorari 
proceedings  brought  against  the  mayor,  the  plaintiff  is  justified 
in  claiming  that  the  services  of  the  defendant  to  the  city  were 
rendered  for  him,  and  that  the  salary  the  defendant  drew  for 
such  services  belonged  to  the  plaintiff.  {Dolan  v.  Mayor, 
etc.,  68  N.  Y.  278,  279,  283  ;  Harwood  v.  Wood,  2  Lev.  245  ; 
Gloebeck  v.  Lyons,  20  Ind.  1.) 

Andrews,  J.  The  facts,  upon  which  this  controversy  depends, 
are  few  and  substantially  undisputed.  The  plaintiff  was  duly 
appointed  police  commissioner  of  the  city  of  New  York,  for  a 
term  of  six  years  from  May  1,  1876,  and  duly  qualified  and 
entered  upon  and  discharged  the  duties  of  the  office  until  April 
18,  1879.  On  that  day  the  mayor  of  the  city  appointed  the 
defendant,  MacLean  police  commissioner  for  the  unexpired  term 
of  the  plaintiff  Nichols,  the  certificate  of  appointment  reciting 
that  the  appointment  was  made  by  the  mayor  in  pursuance  of 
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chapter  300  of  the  Laws  of  1874,  in  place  of  Sidney  P.  Nicholg, 
removed.  Prior  to  the  appointment  of  the  defendant  MacLean, 
the  mayor  had  preferred  charges  against  Nichols  of  official 
delinqnency,  npon  which  such  proceedings  were  had  that  on  the 
6th  day  of  April,  1879,  the  mayor  made  a  certificate  in  writing 
removing  the  plaintiff  from  his  oflice  of  police  commissioner, 
which  certificate  with  the  reasons  therefor  ho  transmitted  to 
the  governor,  who  on  the  17th  day  of  April,  1879,  approved  in 
writing  of  such  removal.  The  plaintiff  in  June,  1879,  applied 
for  a  writ  of  certiorari^  to  review  the  proceedings  removing 
him,  which  was  issued  August  12, 1879,  addressed  to  the  mayor 
who  made  return  thereto,  and  on  February  11, 1880,  judgment 
was  rendered  in  the  proceeding  declaring  that  the  proceedings 
of  the  mayor  for  the  removal  of  Nichols  and  his  judgment  of 
removal  "  be  and  are  hereby  reversed,  and  in  all  things  held  for 
nauglit."  The  judgment,  as  appears  from  the  opinion  delivered 
by  the  court,  proceeded  upon  the  ground  that  no  evidence  was 
given  before  the  mayor  to  sustain  the  charges  made  against 
Nichols,  and  that  he  was  denied  the  right  to  be  heard  by  counsel. 
The  defendant,  MacLean,  on  the  18th  day  of  April,  1879,  on 
presenting  his  certificate  of  appointment  was  recognized  by 
the  board  of  police  commissioners  as  commissioner  in  place  of 
Nichols,  and  thereupon  assimied  the  duties  of  the  office  and  con- 
tinued to  act  as  police  commissioner  until  February  7, 1880,  on 
which  day  the  decision  of  the  court  in  the  certiorari  proceeding 
having  been  called  to  the  attention  of  the  board,  Nichols  was 
officially  recognized  as  commissioner,  and  on  that  day  resumed, 
and  thereafter  continued  to  discharge  the  duties  of  the  oflSce. 
During  the  period  between  the  17th  of  April,  1879,  and  the  7th 
of  April,  1880,  the  defendant  drew  and  received  from  the  city 
of  New  York,  $4,700,  the  salary  for  that  time  of  the  oflSce  of 
police  commissioner.  It  is  foimd  that  the  plaintiff  during  the 
time  he  was  excluded  from  office  was  ready  and  willing  to  per- 
form the  duties  thereof,  and  it  was  proved  that  the  plaintiff  on 
the  18th  day  of  April,  1879,  upon  presentation  by  the  defend- 
ant of  his  certificate  of  appointment  protested  to  the  defend- 
ant that  his  removal  was  unauthorized  and  that  there  was  no 
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vacancy  to  be  filled  by  the  mayor.  This  action  is  brought  to 
recover  the  salary  received  by  the  defendant  during  the  time 
he  served  as  police  commissioner  under  the  appointment  of  the 
mayor,  and  the  sole  question  is  whether,  upon  the  facts  found, 
the  action  lies. 

It  is  convenient  to  ^^onsider  in  the  outset  what  right  the  plain- 
tiff acquired  by  virtue  of  his  appointment  as  police  commis 
sionef  in  May,  1876.  The  term  and  salary  of  the  office  were 
fixed  by  statute.  The  plaintiff  was  entitled  by  virtue  of  his 
appointment,  to  a  term  of  six  years,  and  to  an  annual  salary  of 
$6,000,  subject,  however,  to  removal  from  office  by  the  mayor 
for  cause,  after  an  opportunity  to  be  heard.  (Laws  1878,  chap. 
335,  §  25.)  The  plaintiff  could  not  be  deprived  of  his  office  or 
his  salary,  except  under  authority  of  law.  His  right  to  the 
possession  and  emoluments  of  the  office  unless  forfeited  by  his 
misconduct  or  his  office  was  voluntarily  abandoned  or  taken 
away  by  law,  was  "  as  perfect  a  right  as  the  title  of  any  indi- 
vidual to  his  property,  real  or  personal."  (Sanford,  J.,  Conner 
V.  The  City^  2  Sandf.  370.)  It  is  true  that  in  this  country 
offices  are  not  hereditaments,  nor  are  they  held  by  grant  The 
right  to  hold  an  office  and  to  receive  the  emoluments  belonging 
to  it  does  not  grow  out  of  any  contract  with  the  State,  nor  is 
an  office  property  in  the  same  sense  that  cattle  or  land  are  the 
property  of  the  owner.  It  is,  therefore,  the  settled  doctrine 
that  an  officer  acquires  no  vested  right  to  have  an  office  con- 
tinued during  the  time  for  which  he  was  elected  or  appointed, 
nor  to  have  the  compensation  remain  unchanged.  The  legis- 
lature may  abolish  an  office  during  the  term  of  an  incumbent, 
or  diminish  the  salary,  or  change  the  mode  of  compensation,  sub- 
ject only  to  constitutional  restrictions.  {Conner  v.  May  or ^  etc.j 
5  N.  Y.  285.)  But  within  these  acknowledged  limits,  the  right 
to  an  office  carries  with  it  the  right  to  the  emoluments  of  the 
office.  An  office  has  a  pecuniary  value,  although  primarily  it 
is  an  agency  for  public  purposes.  The  doctrine  that  the  right 
to  the  emoluments  of  an  office  follows  the  true  title,  has  been 
repeatedly  declared  in  this  State.  (Allbn,  J.,  People  v.  Tietnany 
30  Barb.  193 ;  Bolan  v.  The  Mayor,  68  N.  T.  274 ;  Mc  Veany 
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V.  The  MayoTy  80  id.  185.)  And  these  decisions  are  enforced 
bj  the  cases  which  hold  that  in  an  action  by  an  officer  to 
recover  fees,  his  title  may  be  put  in  issue,  and  that  an  action 
therefor  cannot  be  noaintained  by  an  officer  de  facto  only. 
(Bbonson,  J.,  1  Denio,  579,  and  cases  cited ;  People  v.  The  Co. 
of  Bedford,  7  S.  &  R.  392.)  The  plaintiff,  therefore,  by  his 
appointment  acquired  a  right  to  hold  the  office  of  police  com- 
missioner for  six  years,  and  to  receive  the  salary,  subject  to 
removal  upon  a  hearing,  for  cause,  which  right,  although  not 
technically  property,  was  valuable  and  is  under  the  protection  of 
the  law.  From  a  very  early  period  of  the  law,  the  invasion  of 
a  right  to  hold  and  exercise  the  duties  of  a  public  office  has  been 
recognized  as  a  legal  wrong  for  which  the  law  affords  a  remedy. 
The  writ  of  quo  warranto  was  an  ancient  writ  to  try  the  right 
of  one  holding  a  public  office  (2  Bl.  Com.  263),  and  in 
England  from  an  early  day,  an  action  for  money  had  and 
received  would  lie  in  behalf  of  one  entitled  to  an  office,  to 
recover  the  accustomed  fees  of  the  office  received  by  an  intruder. 
{Uarwood  v.  Wood,  2  Lev.  245 ;  Cheene  v.  Hewitt,  Peake'sN. 
P.  243  ;  Bayter  v.  DodswoHh,  6  Term  R.  681 ;  1  Selw.  N".  P. 
Hi.)  That  the  action  of  the  mayor  in  removing  the  plaintiff 
was  wrongful,  was  adjudicated  in  the  ceriio7*ari  proceedings, 
and  from  the  judgment  therein,  no  appeal  was  taken.  This 
court  also  decided  in  People,  ex  reL  Mayor,  v.  Nichols  (79  N. 
T.  582),  which  was  a  proceeding  for  prohibition,  that  a  certiorari 
was  a  proper  remedy  to  review  the  action  of  the  mayor.  The 
effect  of  the  judgment  in  the  certiorari  was  to  annul  the 
mayor's  proceedings,  and  was  followed  by  a  reinstatement  of 
the  plaintiff  in  the  office  from  which  he  had  been  unlawfully 
removed.  Whether  the  judgment  ipso  facto  worked  a  rein- 
statement of  the  plaintiff,  we  need  not  consider.  The  defend- 
ant voluntarily  surrendered  the  office  to  the  plaintiff,  or  at  least 
he  acquiesced  in  his  resuming  possession.  The  record  in  the 
certiorari  proceedings  was  admitted  in  evidence  on  the  trial  in 
this  case  against  the  objection  of  the  defendant  and  it  is  claimed 
that  the  ruling  is  erroneous  for  the  reason  that  the  defendant 
was  not  a  party  to  the  proceedings  and  that  as  to  him  the  judg* 
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ment  therein  did  not  establish  that  the  removal  was  wrongful. 
The  general  rule  that  the  estoppel  of  a  judgment  extends 
only  to  parties  and  privies  is  well  settled.  It  is  not  always 
easy  to  determine  who  are  privies  within  the  rule.  The  cer- 
tiorari  as  this  court  held  was  a  proper  proceeding.  The 
mayor  under  the  statute  was  vested  with  the  power  of  removal 
to  be  exercised  in  a  particular  manner  and  under  certain  limi- 
tations affecting  the  right  of  the  person  whose  removal  was 
contemplated.  These  limitations  were  not  observed,  and  the 
removal  was,  therefore,  held  to  be  unauthorized.  The  defend- 
ant held  the  office  under  an  appointment  by  the  mayor  which 
on  its  face  declared  that  he  was  appointed  to  fill  a  vacancy 
caused  by  the  removal  of  Nichols.  The  defendant  derived  his 
title  from  the  mayor,  and  the  mayor,  as  was  adjudged  in  the  cer- 
tiorari proceedings  had  at  the  time  no  power  to  make  an 
appointment,  because  there  was  no  vacancy.  It  has  been 
held  that  where  the  title  to  a  corporate  office  has  been 
determined  in  a  litigation  between  conflicting  claimants  in 
a  proceeding  by  quo  warrcmto^  the  adjudication  is  competent 
evidence  against  the  corporation  in  an  action  for  salary,  or  to 
compel  the  corporation  to  certify  an  election,  and  also  that 
where  the  title  to  office  of  a  person  exercising  the  power  of  ap- 
pointment has  been  adjudged  against  him,  the  judgment  is 
admissible  against  his  appointee  on  the  ground  that  his  title 
must  abide  by  that  of  the  person  from  whom  he  derives  title. 
{Mg  Veaney  v.  The  Mayor ^  supra  ;  Rex  v.  IliMen^  And.  888 ; 
Eex  V.  Chrime8^  5  Burr.  2598 ;  Lord  Kicnton  in  Rex  v.  The 
Mayor  of  Torkj  6  Term  R.  66.)  These  cases,  although  not 
precisely  in  point  are  analogous  to  the  one  before  us.  The 
defendant  derives  title  under  an  appointment  by  the  mayor;  it 
has  been  adjudged  in  a  proper  proceeding  against  the  mayor 
that  he  had  no  authority  to  make  the  appointment  and  that 
the  plaintiff  was  improperly  removed ;  the  proceeding  had 
some  of  the  characteristics  of  a  pv-oceeding  in  rem  ;  it  was  an 
investigation  made  under  competent  authority,  in  the  name  of 
the  people,  concerning  matters*  of  public  as  well  as  private  in- 
terest, and  to  ascertain  the  status  of  the  plaintiff.  We  think  the 
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record  was  competent  evidence  against  the  defendant.  Whether 
it  was  condnsive  in  the  absence  of  oollnsion  or  fraud  need  not 
be  determined,  as  no  afiirmative  evidence  was  offered  by  the 
defendant  in  support  of  his  title  outside  of  the  formal  papers. 
It  is  further  insisted  that  in  this  State,  the  title  to  an  office 
cannot  be  tried  in  an  action  against  an  intruder  for  the  salary, 
and  that  it  can  be  determined  only  in  a  proceeding  by  quo  war" 
ranto  or  since  the  Code  by  a  direct  action  in  the  nature  of  a 
qtk)  wcerranto  instituted  by  the  attorney-general.  The  remedy 
by  information  in  the  nature  of  a  quo  warrcmto^  under  the  Re- 
vised Statutes,  authorized  a  judgment  not  only  upon  the  right 
of  the  defendant,  but  also  upon  the  right  of  the  party  averred 
to  be  entitled  (2  Bev.  Stat.  582,  §  31),  and  in  case  the  right  of 
the  claimant  was  established  by  the  judgment  he  was  author- 
ized upon  filing  a  suggestion  to  recover  the  damages  sustained 
by  reason  of  the  usurpation  of  the  defendant  (§  34).  Thk 
courts  held  that  they  would  not  at  the  instance  of  a  person  out 
of  possession  of  an  office  try  the  title  to  the  office  by  man- 
d€nnu8  or  other  proceeding,  but  would  leave  him  to  his  rem- 
edy by  information,  and  it  has  been  said  in  several  cases  that 
the  title  could  only  be  tried  in  that  proceeding.  {People  v. 
Stevensy  6  Hill,  616 ;  People  v.  Vaily  20  Wend.  12  ;  People  v. 
Ferrisy  76  K  Y.  326;  People  v.  Zane^  65  id.  217.)  These 
cases  proceed  upon  an  intelligible  principla  It  would  be  pro- 
ductive of  great  inconvenience  if  a  person  out  of  possession 
should  be  permitted  before  ousting  the  person  in  possession  and 
establishing  his  own  title  by  a  direct  proceeding,  to  maintain  ai)| 
action  against  the  intruder  for  the  salary  the  result  of  which' 
would  neither  put  the  intruder  out  of,  nor  the  plaintiff  into 
the  office,  and  to  have  the  title  to  an  office  decided  in  a  col- 
lateral proceeding  in  which  the  people  were  not  represented. 
But  in  this  case  the  de  jure  officer  has  been  restored  to  the 
possession  from  which  he  was  wrongfully  ejected.  It  has  been 
judicially  determined  in  a  proceeding  in  behalf  of  the  people 
that  his  right  to  the  office  was  never  legally  interrupted.  The 
defendant  was. not  in  possession  when  the  action  was  commenced, 
and  an  action  under  the  Code  to  eject  him  from  the  office  oould 
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not  be  maintained.  Where  the  further  prosecution  of  the  pro- 
ceeding by  quo  warra/nto  is  necessary  to  accomplish  a  purpose 
beyond  the  ouster  of  the  defendant,  the  proceeding  does  not 
necessarily  abate  by  the  voluntary  surrender  of  the  office  by  the 
defendant  after  the  proceeding  is  instituted.  (  Qiieen  v.  Blizardj 
L.  K.,  2  Q.  B.  55.)  It  is  however  the  general  rule  that  q%io  wa/r- 
ran^e>  will  not  he  where  the  office  is  vacant.  {Rex  v.  WhiUjoeU,  6 
Term  R.  85.)  But  it  is  insisted  that,  conceding  the  unlawful  expul- 
sion, and  the  intrusion  by  the  defendant,  it  is  not  res  adfiulicata 
in  this  State  tliat  an  action  can  be  maintained  by  the  party  dis- 
possessed, against  the  intruder,  to  recover  the  emoluments  of  the 
office  received  by  him.  In  the  case  of  Dolan  v.  Mayor^  etc. 
{9upra\  it  was  assumed  that  such  an  action  could  be  maintained, 
and  authorities  were  cited  to  maintain  the  proposition.  The  de- 
termination of  this  question  was  not,  perhaps,  essential  to  sustain 
the  judgment  in  that  case.  But  we  think  the  doctrine  is  well 
founded  in  r^son  and  authority.  The  plaintiff  being  the 
officer  de  jur^^  was  entitled  to  earn  the  salary.  It  is  true  that 
he  did  not  render  the  service  fqr  which  the  salary  is  the  com- 
pensation. But  ho  was  ready  and  wilUng  to  render  it,  and  was 
prevented  by  the  conjoint  acts  of  the  mayor  and  the  defendant. 
The  case  of  Mc  Veany  v.  The  Mayor  {supra)  bhows  that  the  right 
to  the  salary  of  an  office  is  not  necessarily  dependent  upon  the 
actual  rendition  of  service  by  the  claimant.  In  that  case  the 
plaintiff  was  allowed  to  recover  from  the  city,  salary  from  the 
time  judgment  of  ouster  against  the  incumbent  was  pronounced, 
although  the  plaintiff  rendered  no  personal  service  and  the 
salary  had  been  paid  to  the  intruder.  In  the  Dolan  Case 
(8uprd)y  the  claimant  recovered  the  salary  unpaid  during 
the  time  Keating  discharged  the  duties  of  the  office.  The 
provisions  of  the  Revised  Statutes  to  which  reference  has 
been  made,  allowing  the  recovery  of  damages  by  the  officer 
de  jure  against  an  intruder,  proceed  upon  the  assumption  that 
the  former  may  recover  of  the  latter  what  he  has  lost  by 
the  usurpation.  The  revisers  in  their  note  upon  this  subject  (5 
Edm.  St.,  p.  774),  say  that  it  was  intended  to  enlarge  the 
scope  of  the  remedy  by  information,  so  as  *^  to  provide 
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for  the  recovery  of  the  fees  received  by  the  defendant."  The 
exclusion  of  a  dejure  officer  from  his  office  is  a  legal  wrong 
committed  by  the  intruder.  In  a  legal  view  it  is  immaterial 
that  the  defendant  may  have  acted  in  good  faith,  or  that  he 
supposed  he  had  the  better  title.  A  good  motive  is  not  an  ade- 
quate answer  to  a  claim  for  indemnity  for  a  violated  right. 
There  is  a  great  preponderance  of  authority  in  support  of 
the  doctrine  that  the  de  jure  officer  can  recover  against  an 
intruder,  the  damages  resulting  from  the  intrusion,  and  that  as 
a  general  rule,  the  salary  annexed  to  the  office  and  received  by 
the  defendant  measures  the  loss.  {Dclan  v.  Mayor ^  etc,y  supra  / 
Lawlar  v.  Alton^  L.  R.,  8  Ir.  160 ;  Glascock  v.  Lyons^  20 
Ind.  1 ;  Douglass  v.  StaU,  31  id.  429  ;  People  v.  MiU^^  24 
Mich.  458 ;  Dorsey  v.  Smithy  28  Cal.  21 ;  Segan  v.  Crenshaw^ 
10  La.  Ann.  239;  U.  S.  v.  Addison,  6  Wall.  291.)  But 
as  a  final  point  the  defendant  invokes  for  his  protection,  the 
doctrine  which  protects  rights  acquired  on  the  faith  of  a 
judgment,  notwithstanding  its  subsequent  reversal.  We  think ' 
this  doctrine  is  inapplicable  tojthe  case.  The  appointment  of 
the  mayor  and  the  defendant's  assumption  of  office  thereunder, 
made  him  an  officer  de  facto  njerely.  "An  officer  de  fa^cto^^ 
says  Chancellor  Walworth,  "  is  one  who  comes  into  a  legal 
and  constitutional  office,  by  color  of  a  legal  appointment  or 
election  to  that  office."  {People  v.  White,  24  Wend.  518,  539.) 
The  proceeding  of  the  mayor  in  removing  Nichols,  was  so  far 
judicial  as  to  authorize  it  to  be  reviewed  on  certiorari.  It 
was  not  a  proceeding  in  a  court  of  justice  under  the  forms  and 
solemnities  of  judicial  proceedings  in  courts,  to  establish  the 
rights  of  litigants.  The  defendant  did  not  acquire  his  title  to 
the  office  under  the  so-called  judgment  rendered  by  themayor, 
but  under  a  separate  and  distinct  proceeding  subsequent  thereto, 
by  which  the  defendant  became  invested  with  the  character 
of  an  officer  de  facto.  It  is  abundantly  settled  by  authority 
that  an  officer  de  facto  can  as  a  general  rule  assert  no  right 
of  property,  and  that  his  acts  are  void  as  to  himself,  unless  he 
is  also  an  officer  dejure.  {Oreene  v.  Burke,  23  Wend.  490; 
People  V.  Nostrand,  46  N.  Y.  375 ;  Beonson,  J.,  in  People  v. 
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HopsoUy  supra.)  In  Cro.  Eliz.  699,  the  doctrine  is  tersely 
stated  :  "  The  act  of  an  officer  de  facto^  when  it  is  for  his  own 
benefit,  is  void  ;  because  he  shall  not  take  advantage  of  his  own 
want  of  title,  which  he  must  be  conusant  of ;  but  where  it  is 
for  the  benefit  of  strangers,  or  the  public,  who  are  presumed 
to  be  ignorant  of  such  defect  of  title,  it  is  good."  I  have 
been  unable,  after  a  diligent  examination,  to  find  any  case 
which  sustains  the  claim  that  an  illegal  exercise  of  the  power 
of  appointment  to  oflSce,  by  an  executive  officer,  to  fill  an  as- 
sumed vacancy,  confers  additional  protection  upon  the  ap- 
pointee, because  coupled  with  the  fact  of  a  prior  summary 
removal  of  the  rightful  incumbent  by  the  same  officer,  in  the 
exercise  of  a  quasi  judicial  discretion.  In  the  Dolan  Case 
i8uprd)y  the  appointment  of  Keating  was  made  under  an 
ambiguous  statute,  under  a  claim  of  right,  and  was  regular  in 
form,  but  the  court  were  of  opinion  that  this  would  not  protect 
him  against  a  suit  by  the  officer  de  jure  to  recover  the  salary 
received  by  him.  We  think  there  is  no  solid  distinction  between 
the  cases.  The  defendant  took  the  risk  of  the  validity  of  his  title, 
and  the  loss  should  fall  upon  him  rather  than  upon  the  plaintiff. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment 
should  be  affirmed. 

All  concur,  except  Rapallo  and  Miller,  JJ.,  not  voting. 

Judgment  affirmed. 


The  People,  ex  rel.  John  Swinburne,  Respondent,  v.  Michael 
N.  Nolan,  Appellant. 

In  an  action  under  the  Code  of  Civil  Procedure,  in  the  nature  of  n  quo 
warranto  {^^  1983.  1948),  in  which  the  person  alleged  to  be  rightfully 
entitled  to  the  office  was  joined  with  the  people  as  relator,  after  final 
judgment  against  defendant  and  in  favor  of  the  claimant,  the  court,  in 
June,  1883,  upon  motion  allowed  a  supplemental  complaint  claiming 
damages  in  consequence  of  defendant's  intra sion  into  the  office,  with 
leave  to  answer,  and  directing  the  action  to  stand  over  until  a  day 
named,     lldd  no  error ;  that  under  the  provision  of  said  Code  (§  1953, 
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prior  to  its  amendment  by  chap.  399,  Laws  of  1884),  as  it  then  stood,  which 
authorized  a  recovery  "  in  the  same  action  against  the  defendant/*  of  the 
damages  sustained  by  the  person  entitled  to  the  office,  and  under  the  provi- 
sion of  the  Code  allowing  supplemental  pleadings  (§  544),  the  order  was 
justified. 

The  relator  In  such  an  action  is  entitled^ to  recover  as  damages  the  salary 
or  emoluments  received  by  defendant  while  he  unlawfully  held  the 
office. 

As  to  whether,  under  any  circumstances,  these  damages  may  be  dimin- 
ished, quare. 

Taking  the  oath  and  a  demand  of  possession  of  the  office  are  not  conditions 
precedent  to  the  relator*s  right  of  recovery  ;  it  is  not  part  of  the  plain- 
tiffs' case  to  show  that  the  relator  was  prepared  to  enter  upon  the  duties 
of  the  office,  nor  is  it  any  defense  that  conditions  precedent  to  their  per- 
formance have  not  been  observed  by  him. 

MerriU  v.  ViUage  of  P.  (71  N.  Y.  309),  PwpU,  ex  rel,  WUUamion  ▼.  Me- 
Kinney  (52  id.  374),  distinguished. 

(Argued  February  9,  1886 ;  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Sa- 
preme  Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  May  (5, 18S4,  which  affirmed  a  judgment  in  favor 
of  plaintiff. 

This  was  an  action  in  the  nature  of  a  quo  warrcmtOy  to  try 
the  title  to  the  office  of  mayor  of  the  city  of  Albany. 

The  complaint  alleged  that  the  relator  was  duly  elected  to 
the  office,  and  that  defendant  had  illegally  intruded  into  and 
usurped  the  same.  The  relief  asked  was  that  the  relator  be 
adjudged  entitled  to  the  office,  and  that  a  fine  of  $2,000  be  im- 
posed upon  the  defendant.  There  was  no  allegation  in  the 
complaint  averring  or  claiming  damages.  The  issues  joined 
were  tried,  and  resulted  in  a  verdict  for  the  relator.  Judgment 
was  entered  thereon.  Afterward,  and  on  June  29, 1883,  upon 
notice  and  hearing  of  both  pai-ties,  an  order  was  granted, 
granting  the  plaintiffs  leave  to  file  and  serve  a  supplemental 
complaint,  claiming  damages,  with  leave  to  the  defendant 
to  file  an  answer  thereto,  and  that  the  action  stand  over  to  a 
day  named. 

E,  Coun^ymom  for  appellant     At  common  law,  the  writ 
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and  information  in  the  nature  of  quo  warranto  were  merely 
proceedings  in  behalf  of  the  public  to  compel  officer  to  pro- 
duce and  prove  their  official  titles.  There  could  be  no  judg- 
ment except  of  ouster  or  seizure,  not  even  for  costs.  {Hex  v. 
WiUiamSj  Mich.  81  G.  2 ;  Bull.  N.  P.  211 ;  9  Anne,  chap.  20, 
§§4,  5 ;  1  E.  Laws,  108,  109,  §§  4,  5 ;  2  R.  S.  682,  583,  §§ 
84-38;  Code  of  Pro.,  §§  428,  432,  434,  436,  439;  Code  of 
Civ.  Pro.,  §§  1983,  1948,  1953.)  The  Code  of  Civil  Proced- 
ure has  prescribed  the  exclusive  rules  of  pleading  and  practice 
for  all  civil  actions.  (Code  of  Civ.  Pro.,  §§  478,  481,  484,  518, 
1984.)  The  action  to  recover  an  office  being  an  ordinary  civil 
action,  the  same  rules  of  pleading  and  practice  prevail  as  in 
other  actions.  (People  v.  liider^  12  N.  Y.  433 ;  People  v. 
Hansom,  2  id.  490;  Moak's  Van  Santv.  PI.  562;  787,  788; 
Field  V.  Mayor  of  N.  T.,  6  N.  T.  179,  189 ;  Bailey  v. 
Rider,  10  id.  363  ;  People  v.  Nolan,  30  Hun,  484,  487 ;  Code 
of  Pro.,  §  428 ;  Code  of  Civ.  Pro.,  §  1983.)  As  there  was  no 
fraudulent  usurpation  of  the  office  by  the  defendant,  but  as  he 
held  it  in  good  faith,  having  reason  to  believe  that  he  was 
elected,  and  under  color  of  right,  and  actually  discharged  its 
duties  while  he  drew  the  salary,  etc. ;  and  as  there  was  no  allegation 
or  proof  that  the  relator  had  ever  qualified  by  taking  the  re- 
quisite oath  of  office,  nor  that  he  had  ever  demanded  possession 
from  the  defendant,  the  defendant  was  entitled  to  retain  the 
salary  as  against  the  relator.  {Stuhr  v.  Connor,  44  N.  J.  L.  181 ; 
Smith  V.  Mayor,  etc.,  37  N.  Y.  518;  Wayne  Co.  v.  Benoit, 
20  Mich.  176,  185 ;  Connor  v.  Mayor,  etc,,  5  N.  Y.  285  ; 
Queen  v.  Mayor,  etc.,  12  Ad.  &  El.  702 ;  Wilcox  v.  Smith,  5 
"Wend.  231 ;  Plymouth  v.  Painter,  17  Conn.  585.)  It  being 
found  as  a  fact  by  the  trial  court  that  the  defendant  immedi- 
ately after  the  charter  election  was  duly  declared  to  be  elected 
to  the  said  office  of  mayor  by  the  common  council,  in  whom 
snch  power  was  vested  by  law,  and  that  he  had  duly  qualified 
and  discharged  the  duties  of  the  office  during  the  period  for 
which  he  received  the  salary,  he  was  clearly  the  de  facto  mayor, 
etc.  {Merritt  v.  Village  of  Port  Chester,  71  N.  Y.  309,  312 ; 
People,  ex  rel.  Williams,  v.  McKinney,  52  id.  374,  880 ;  Mc- 
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Yeany  v.  Maxjor^  eic,^  80  id.  195 ;  People^  ex  rel.  Zeiaer^  v. 
Kessel,  10  Weekly  Dig.  209;  PlaU  v.  Stout^  14  Abb.  178; 
Mc  Veany  v.  Mayor,  etc.,  80  N.  Y.  185,  195.)  The  officer  de 
jure  may  recover  his  damages  for  the  wrong  against  the  fixed 
usurper ;  and  the  amount  of  salary,  if  not  thafixed  measure,  may 
be  considered  in  assessing  the  damages.     {Dolan  v.  MayoTj 

etc,,  68N.  Y.  282.) 

Uenry  W.  Johnson  for  respondent.  At  the  time  this  action 
was  commenced,  and  at  the  time  it  was  tried,  the  law  expressly 
provided  that  the  damages  of  the  relator  might  be  recovered  in 
the  same  action  in  which  the  title  to  the  office  is  tried.  (Code 
of  Oiv.  Pro.,  §  1953.)  Under  the  former  Code  a  separate 
action  was  required.  {People,  ex  rd,  Henderson,  v.  Snedecker, 
3  Abb.  Pr.  233.)  The  proceedings  in  presenting  to  the  court 
the  question  of  the  damages  sustained  by  the  relator  were  not 
only  appropriate  but  were  directly  sanctioned  by  law,  and  they 
preserved  every  right  of  the  defendant.  {People  v.  IlaU,  80 
N.  Y.  117 ;  People  v.  Thatcher,  55  id.  529 ;  People,  ex  ret. 
Smith,  V.  Pease,  30  Barb.  591 ;  1  R.  L.  108,  §  5 ;  Revisers' 
notes  to  art.  2,  tit.  2,  chap.  9  of  part  3,  R.  S. ;  Code  of  Pro., 
§§432,  435,  436,  437,  439;  Code  of  Civ.  Pro.,  §§  1948,  1949, 
1951,  1952,  1953,  1956 ;  2  R.  S.,  raarg.  683,  §  36 ;  1  Tidd's 
Pr.  635 ;  Gould's  Plead.  37 ;  DeLisle  v.  Hunt,  36  Hun,  620 ; 
2  Wait's  Pr.  468  and  cases  there  cited.)  There  was  no  error 
in  ordering  judgment  in  favor  of  the  relator  for  the  amount  of 
salary  admitted  in  the  defendant's  answer  to  have  been  received 
by  him  after  suit  brought.  (Code  of  Civ.  Pro.,  §  1949  ;  Stale 
V.  Porter,  58  Iowa,  19 ;  Terhune  v.  Mayor,  etc.,  88  N.  Y.  251 ; 
DoUvn  V.  Mayor,  etc.,  id.  282 ;  TJ.  S.  v.  Addison,  22  How. 
[U.  S.]  174 ;  Columbian  Ins.  Co.  v.  Wkeekoright,  7  Wheat. 
534 ;  U.  S.  Y.  Addisofi,  6  Wall.  292 ;  People  v.  Miller, 
2  Mich.  459 ;  Glasheck  v.  Lyons,  20  Ind.  1 ;  Mc  Veany  v. 
Mayor  etc.,  80  N.  Y.  185.) 

Danfortu,  J.  The  questions  presented  on  this  appeal  were 
decided  after  much  consideration  by  the  judges  of  the  Supreme 
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Court,  and  in  the  conclusion  reached  we  concur.  They  relate 
firsts  to  the  form  of  procedure ;  aecondj  to  the  measure  of  dam- 
ages. The  first  is  regulated  by  the  Code,  which  in  terms  de- 
clares the  writ  of  qtio  warranto  and  proceedings  of  like  nature 
"  to  have  been  abolished,"  but  provides  that  the  relief  f onnerly 
obtained  thereby  may  be  had  by  action  where  an  appropriate 
action  therefor  is  prescribed  in  that  act  (Code  of  Civ.  Pro., 
tit.  1,  chap.  16,  art.  6,  §  1983,)  and,  mider  its  provisions, 
where,  as  in  the  present  case,  the  relator  is  a  claimant  of  the 
office,  and  a  party  to  the  action,  the  trial  involves  his  right  as 
well  as  that  of  the  defendant,  and  judgment  may  be  rendered 
upon  the  rights  of  both,  or  only  upon  the  right  of  tlie  defend- 
ant, as  justice  requires.  (§  1949.)  If  the  former,  and  final 
judgment  was  in  favor  of  the  claimant,  then  as  the  law  stood 
when  these  proceedings  were  pending,  he  might  recover  in  the 
same  action  against  the  defendant^  the  damages  which  he  had 
sustained  in  consequence  of  the  defendant's  usurpation  or  in- 
trusion into  and  unlawful  holding  or  exercise  of  the  oflSce. 
(§  1953.)  Prior  to  this  enactment,  the  damages  were  recover- 
able "  by  action  "  (Code  of  Pro.,  §  439),  and  afterward  by 
amendment  in  1884,  the  section  referred  to  (§  1953)  was 
changed  so  as  to  restore  the  reading  of  the  former  act,  and  the 
remedy  under  it  would  no  doubt  be  by  a  new  and  original 
action.  The  difficulty  in  the  present  case  grows  out  of  the 
peculiar  reading  of  the  statute  in  force  when  the  question  arose. 
But  its  language  was  plain,  and  permissive,  if  not  imperative. 
It  was  no  doubt  intended  to  assimilate  the  new  practice  to  the 
remedy  given  by  the  Revised  Statutes,  through  which  the  suc- 
cessful relator  could,  by  a  suggestion  made  and  filed  within  one 
year  after  judgment  in  the  qu-o  warranto  proceedings  and  trial, 
upon  issue  joined  therein,  recover  the  damages  which  he  might 
have  sustained  by  i-eason  of  such  usurpation.  (1  R.  S.,  tit.  2, 
pt.  3,  chap.  9,  §§  34-38.)  That  mode  of  practice,  however, 
was  abolished  not  only  by  the  general  language  of  the  Code 
above  cited,  but  by  the  express  repeal  of  the  statute  which  for- 
mulated it  (Laws  of  1877,  chap.  417 ;  Laws  of  1880,  chap.  245), 
and  section  1953  of  the  Code  (supra),  as  originally  enacted. 
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appears  to  have  been  framed  to  take  its  place.  If  there 
be  aa  omission  to  fully  carry  out  that  intention  by  new 
legislation,  it  was  still  the  duty  of  the  court,  if  possible,  to 
apply  the  general  rules  of  pleading  in  such  manner  as  to 
make  effectual  the  privilege  given  by  the  section  in  question, 
and  prevent  a  failure  of  justice.  It  was  so  declared  by  the 
Code  of  Procedure  (§  468),  which,  in  cases  not  provided 
for,  permitted  a  resort  to  the  practice  theretofore  in  use.  That 
section  is  not  to  be  found  in  the  present  Code,  and  it  might,' 
therefore,  be  expected  that  under  the  general  provisions  of  the 
act,  every  statutory  right  may  be  completely  protected  and  en- 
forced. To  that  end,  after  verdict  and  judgment  establishing 
the  relator's  right  to  the  office  of  mayor,  the  court  below,  upon 
motion,  allowed  a  supplemental  complaint  claiming  damages  in 
consequence  of  the  defendant's  intrusion  into  that  office,  with 
leave  to  answer,  and  directing  the  action  to  stand  over  until  a 
day  named.  These  things  wore  done,  and  upon  the  issue  so 
found,  a  trial  was  had  and  damages  assessed.  The  appellant's 
objection  is  that  the  claim  for  damages  should  have  been  made 
in  the  original  complaint,  but  concedes  that  if  it  had  been, 
"  that  issue  could  not  be  tried  until  after  judgment  rendered  in 
favor  of  his  title  to  the  office." 

The  question  then  is  reduced  to  this :  Whether  the  court  had 
power  to  allow  that  to  be  done  after  judgment,  which  might 
without  leave  have  been  done  before,  but  which  at  whatever 
time  done  could  only  be  made  available  after  a  prior  issue  had 
been  disposed  of.  We  think  it  had.  The  allegations  essential 
to  the  claim  for  damages  were  not  material  upon  the  former 
issue,  and  if  inserted  in  the  original  complaint,  would  not  have 
affected  it.  By  the  Code  (§  544),  a  supplemental  pleading  in 
any  action  can  be  allowed  in  addition  to  the  former  pleading, 
setting  up  facts  occurring,  and  a  judgment  rendered  subsequent 
thereto,  determining  the  matters  in  controversy,  or  a  part 
thereof.  It  may  well  be  that  these  general  provisions  were 
deemed  sufficient  to  include  the  authority  conferred  by  the  Re- 
vised Statutes  in  the  special  case  of  a  quo  warranto.  But 
whether  they  were  or  not,  we  think  they  justify  the  order  of 
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the  court  in  this  ease.  The  Code  required  the  damages,  if  any, 
to  be  assessed  in  the  "  same  action,"  but  did  not  limit  tlie  power 
of  the  court  to  allow  allegations  in  regard  thereto,  at  such  time 
as  a  just  regard  to  the  rights  of  the  parties  seemed  to  require, 
or  even  to  devise  a  new  form  of  proceeding,  if  necessary,  to 
carry  into  effect  its  power  and  jurisdiction. 

As  to  the  second  question  :  The  charter  of  the  city  of  Al- 
bany provided  for  the  election  of  mayor,  the  duration  of  his 
oflSce  for  the  term  of  two  years,  commencing  on  the  first  Tues- 
day of  May  next  after  his  election,  and  declared  that  he  should 
"  receive  an  annual  salary  of  $3,500,  to  be  paid  monthly  by  the 
chamberlain."  (Laws  of  1870,  chap.  77,  tit.  4,  §  1.)  The  judg- 
ment in  this  case  determines  that  the  office  of  mayor  legally 
vested  in  the  relator,  by  virtue  of  an  election  held  on  the  11th 
of  April,  1882  ;  that  the  defendant  was  not  then  elected,  but  at 
the  commencement  of  the  action  (May  2, 1882),  was  and  since 
has  been  wrongfully  holding  that  office.  By  his  answer  the  de- 
fendant admits  the  receipt  from  the  chamberlain  of  the  salary 
pertaining  to  the  office  of  mayor,  to  the  amount  of  $4,005.43, 
from  May  2,  1882,  to  the  22d  of  June,  1883,  three  days  before 
the  judgment  of  onster  went  against  him.  This  sum  has  been 
adjudged  to  the  relator.  We  think  properly.  By  section  1949  of 
the  Code  of  Oivil  Procedure,  the  defendant,  upon  the  receipt 
of  the  eioaoluments  of  office,  and  proof  of  the  existence  of  such 
facts  as  have  now  been  conclusively  established,  was  liable  to 
arrest  on  the  application  of  the  plaintiff,  and  the  damages  sus- 
tained by  the  relator,  for  which  a  recovery  is  permitted  in  the 
same  action  by  section  1953,  must  be  those  of  like  character. 
Indeed  it  is  difficult  to  see  what  other  damages  could  be  al- 
lowed in  such  a  case. 

The  learned  counsel  for  the  appellant  argues  that  taking  the 
oath  of  office  and  demand  of  possession  of  the  office  were  con- 
ditions precedent  to  the  relator's  right  of  recovery.  The  stat- 
ute is  otherwise.  By  the  election  he  was  rightfully  entitled  to 
the  office,  and  for  that  reason  properly  joined  with  the  people 
in  the  action  against  the  intruder.  (§  1949,  Code  of  Civ.  Pro.) 
Sick  els  —  Vol.  L  VI.  69 


546  People,  ex  rel.  Swinburne,  v.  Nolan.        [March, 

Opinioa  of  the  Coart,  per  Dakforth,  J. 

It  was  not  part  of  the  plaintiffs  case  to  show  that  he  was  pre- 
pared to  enter  npon  its  daties,  nor  is  it  any  defense  that  condi- 
tions precedent  to  their  performance  had  not  been  observed. 
If  the  action  were  against  the  city  for  salary,  the  question 
would  be  different,  and  the  cases  of  MerrUt  v.  Village  of 
Port  Cheater  (71  N.  Y.  309),  and  People^  ex  rel.  Williamson^  v. 
MeKinney  (52  id.  374),  referred  to  by  the  appellant,  might 
be  pertinent.  Here  they  have  no  application,  while  that  of 
Mc  Veany  (80  N.  Y.  195)  aids  the  respondent.  It  must,  in  view 
of  that  and  other  cases,  be  conceded  that  payment  by  the  city 
to  Nolan,  while  holding  the  office  and  discharging  its  daties, 
would  be  a  defense  to  an  action  brought  against  it  by  the  right- 
ful officer  to  recover  the  same  salary,  but  as  between  that  officer 
and  Nolan,  the  salary  has  been  properly  deemed  to  have  been 
wrongfully  received  by  the  latter,  and  that  for  it  he  should  make 
restitution.  In  DoLan  v.  Mayor^  etc.  (68  N.  Y.  274),  it  was 
said  that  the  amount  of  salary,  if  not  the  fixed  measure,  might 
be  considered  by  the  jury  in  assessing  the  damages.  In  Ter- 
hune  V.  Mayor  J  etc.  (88  N.  Y.  247),  the  remedy  suggested 
was  an  action  against  the  intruder  "  to  recover  the  salary."  To 
the  same  effect  is  the  Mc  Veany  Case  (euprd)^  and  while  all 
three  treat  the  services  rendered  as  the  consideration  of  a 
right  to  the  salary,  they  regard  those  services  when  rendered  by 
an  intruder,  as  voluntarily  performed  and  to  be  "  counted  for 
the  good "  of  the  rightful  claimant,  and  in  the  Dolan  Ca>9e 
{supra)  it  is  also  said  that  if  an  officer  merely  defactOy  obtains 
compensation  for  that  service  he  is  liable  in  an  action  for  money 
had  and  received  by  the  officer  de  jv/re  to  recover  it.  So  in 
the  case  of  The  United  States  for  the  use  of  Crawford  v. 
Addison  (6  Wall.  291),  where  the  facts  were  quite  like  those 
before  us,  it  was  held  that  the  measure  of  damages  in  such  an 
action  was  the  salary  received  by  the  intruding  party.  Such 
also  is  our  decision  in  Nichols  v.  McLean^  just  (February  27, 
1886)  decided.*  If,  under  any  circumstances,  they  may  be 
jdiminished,  no  foundation  was  laid  for  such  inquiry  in  the 
court  below,  nor  do  facts  warranting  it  appear  here. 

•-4»t«,  p.  536. 
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We  think  the  appeal  should  fail  and  the  judgment  of  the 
court  below  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 


Frbdbbiok  Benzino,  Appellant,  v,  Steinway  and  Sons.  Re- 
spondents. 

A  master  may  not  exempt  himself  from  liability  for  an  omiasion  of  the 
duty  resting  upon  him  to  furnish,  for  the  use  of  his  servants,  safe,  sound 
and  suitable  tools,  implements,  appliances  and  machinery,  by  delegating 
its  performance  to  another  ;  the  latter  stands  in  the  place  of  the  master 
in  discharging  the  duty,  and  for  his  neglect  therein  the  master  is  respon- 
sible. 

Plaintiff,  an  employe  in  defendant's  factory,  was  called  from  his  work 
to  assist  In  putting  up  girders  to  support  a  roof  in  another  part  of  the  fac- 
tory. This  was  not  in  the  line  of  his  general  employment,  and  he  had 
no  previous  knowledge  of  the  appliances  used  in  the  prosecution  of  the 
work.  He  was  ordered  by  the  foreman  to  get  upon  a  platform ;  he 
asked  the  foreman  if  it  was  safe,  and  was  assured  by  him  that  .it  was. 
Plaintiff  went  upon  the  platform;  one  of  the  boards  composing  it,  which 
was  defective,  broke,  and  he  fell  and  was  injured;  he  had  no  opportu- 
nity to  examine  tUe  platform,  and  the  evidence  left  it  in  doubt  whether, 
upon  an  examination,  the  deidct  could  have  been  discovered.  In  an  action 
to  recover  damages  for  the  injury,  the  complaint  was  dismissed  on  the 
ground  that  the  neglect,  if  any,  was  that  of  a  co-servant,  for  which  the 
master  was  not  liable.    Held  error. 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  November  9, 1883,  which  affirmed 
a  judgment  in  favor  of  defendants,  entered  upon  an  order  dis- 
missing plaintiffs  complaint  on  trial. 

This  action  was  brought  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  defendants'  negligence. 

1|)e  material  facts  are  stated  in  the  opinion. 
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Wm.  H,  Arnoux  for  appellant.  The  court  erred  in  dis- 
missing the  complaint ;  the  case  should  have  been  submitted  to 
the  jury.  {Plank  v.  N.  T.  C,  etc.,  R.  JR.,  60  N.  Y.  607; 
Mehan  v.  Syracuse,  etc.,  B.  R.  Co.,  73  id.  585 ;  DeForest  v. 
JeweU,  88  id.  269  ;  EUis  v.  N.  T.,  etc.,  R.  R.  Co.,  95  id.  546, 
553;  SaUers  v.  D.  <&  H.  C.  Co.,  3  Hun,  338.)  The  maxim 
quifacitper  alium,facitper  se,  applies  to  a  master  in  provid- 
ing  machinery  and  appliances  for  the  use  of  his  servants,  and 
he  is  estopped  from  denying  liability  in  case  of  injury  resulting^ 
from  defects  therein  while  used  ia  his  service.  {Cone  v.  D., 
L.  &  W.  R.  R.  Co.,  86  N.  T.  206,  '210 ;  FuUer  v.  Jewett,  80  id. 
46  ;  Mann  v.  President,  etc.,  91*  id.  501 ;  Murphy  v.  B.  <&  A. 
R.  R.  Co.,  88  id.  146,  151 ;  Slater  v.  JeweU,  85  id.  61,  70,  71 ; 
Laning  v.  N.  T.  C.  R.  R.  Co.,  49  id.  521 ;  Hdines  v.  Clark,  10 
Wend.  405;  ^amv./Smi^A,  80K  Y.  458;  25  Hun,  148;  Cor- 
coran V.  HoUbrook,  59  N.  Y.  517,  520  ;  Dobiecki  v.  STiarp,  88 
id.  208 ;  HoffnagUv.  N.  Y.  C.  R.  R.  Co.,  55  id.  610  ;  Flikev. 

B.  &  A.  R.  R.  Co.,  53  id.  553 ;  DeGraff  v.  N.  T.  C,  etc.,  R. 
R.  Co.,  76  id.  125 ;  Gunter  v.  OraniteviUe  Mfg.  Co.,  18  S. 

C.  182;  44  Am.  Rep.  573  ;  Hough  v.  Texas  dk  P.  R.  R. 
Co.,  100  JJ.  S.  213';  9  Am.  Rep.  93;  11  Fed.  Rep.  621; 
Hough  v.  Ry.  Co.,  100  U.  S.  213  ;  Wabash  Ry.  v.  McDaniel, 
107  id.  454.)  The  implied  contract  to  have  the  machinery  in 
such  safe  and  proper  condition  as  not  to  expose  the  servant  tu 
unnecessary  risk  is  the  foundation  of  the  master's  liability. 
{Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572;  3  Am. 
Rep.  506,  511 ;  Chicago  dk  Alton  R.  R.  Co.  v.  Shannon,  43  111. 
338 ;  a  cfe  i\r.  W.  R.  R.  Co.  v.  Sweet,  45  id.  197 ;  Schooner  Nor- 
way  V.  Jursen,  52  id.  373 ;  III.  C.  R.  R.  Co.  v.  Welch,  id.  183 ; 
C.  cfe N.  W.  R.  R.Co.  V.  Sweet,4.5  id.  197;  C,  B.  <&  Q.  R.  R.  Co. 
V.  Gregory,  58  id.  272 ;  Ryan  v.  C.  <&  If.  W.  R.  R.  Co.,  60  id. 
171 ;  MUlerY.  U.  P.  R.  R.  Co.,  12  Fed.  Rep.  600;  Toledo,  W.  & 
P.  R.  R.  Go.  V.  Conroy,  61  111.  162 ;  O.  cfe  N.  W.  R.  R.  Co.  v. 
Taylor,  69  id.  461 ;  8  Me.  641 ;  Wahash  <&  West.  R.  R.  Co.  v, 
Fredericks,  71  111.  294 ;  Toledo,  W.  <&  W.  Ry.  Co.  v.  0'  Connor, 
77  id.  391 ;  Baker  v.  Alleghany  Valley  R.  R.  Co.,  95  Penn.  St. 
211 ;  Howard  Oil  Co.  v.  Farmer,  56  Tex.  452 ;  Paulmeier 
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V,  jKrie  a.  Co.,  34  N.  J.  L.  151  \  C.iS:  N.  W.  H.  H.  Co.  v. 
Miranda,  93  111.  302 ;  34  Am.  Rep.  168  ;  Priestly  v.  Fowler, 
3  M.  &  W^.  1 ;  Ilayden  v.  SmUhfidd  Mfg.  Co.,  29  Coun.  648  ; 
Oriffin  V.  Godwin,  3  Hen.  &  Munf.  648 ;  William  v.  Clough, 
id.  257 ;  Patterson  v.  Wallace,  28  L.  &  E.  48 ;  Skip  v.  E. 
Counties  Ry.  Co.,  24  id.  396  ;  9  Exch.  228  ;  Alhro  v.  Aga^am 
C.  Co,,  G  Gush.  75 ;  Snow  v.  JSousatonio  H.  li.  Co.,  8  Allen,44l4 
Feltham  t., England,  L.  R,  2  Q.  B.  33  ;  Murphy  v.  Stniih,  19 
C.  B.  [N.  S.]  361 ;  Oalagher  v.  Piper,  16  0.  B.  669,  672; 
Pantzar  v.  Tilly  FosUr  Mining  Co.,  99  N.  Y.  368.)  The 
duty  of  the  master  to  the  servant,  or  his  implied  contract  with 
his  servant,  leads  to  the  resnlt  that  the  servant  shall  be  under 
no  risks  from  imperfect  or  inadequate  machinery.  {Priestly 
V.  Fowler,  3  M.  &  W.  1 ;  Comyn's  Dig.,  "  Master  and  Ser- 
vant," K.;  2  Term  R.  154;  Viner's  Abr.  "Master  and 
Servant,"  B  9 ;  TuberviUe  v.  Stamp,  Comb.  Rep.  459 ; 
1  Blackst.  Com  431;  Paley  on  Agency,  294,  295;  C.  <& 
N.  W.  R.  R.  Co.  V.  Miranda,  93  111.  302 ;  34  Am.  Rep. 
168;  Story  on  Agencj^,  §  452.)  The  superintendent  whose 
orders  the  plaintiif  obeyed  was  not  a  fellow  servant.  {Brick 
V.  Rochester,  etc.,  R.  R.  Co.,  98  N.  Y.  211,  212,  216 ;  Crispin 
V.  BaVbiU,  81  id.  516 ;  McCosker  v.  L.  I.  R.  R.  Co.,  84  id.  77 ; 
Gunter  v.  GraniteviUeMfg.  Co.,  18  S.  C.  262 ;  44  Am.  Rep. 
573.)  Where  the  superior  directs  the  doing  of  an  act  the  ser- 
vant does  not  contribute,  in  a  legal  sense,  to  the  injury  result- 
ing from  obedience.  {Gibson  v.  Erie  R.  Co.,  63  N".  Y.  449 ; 
Kain  V.  Smith,  25  Hun,  148  ;  Miller  v.  Union  P.  R.  R.  Co., 
12  Fed.  Rep.  600  ;  Lalor  v.  R.  R.  Co.,  52  111.  401 ;  O'Neil 
v.  R.  R.  Co.,  9  Fed.  Rep.  337,  §  432 ;  Mich.  C.  R.  R.  Co.  v. 
Smithers,  7  N.  W.  Rep.  091 ;  Porter  v.  Ban.  dk  St.  J.  R.  R. 
Co.,  71  Mo.  68 ;  Bucher  v.  JV.  Y.  C,  etc.,  R.  R.  Co.,  98  N.  Y. 
128 ;  Salter  v.  Utica,  etc.,  R.  R.  Co.,  88  id.  49 ;  Morrison  v. 
ErieR.  Co.,  56  id.  302 ;  Filer  v.  N.  Y.  C  R.  R.  Co.,  49  id. 
62 ;  Mcmis  v.  /.  cfe  St.  L.  R.  R.  Co.,  10  Bradw.  [111.]  396.) 

G.  W.  CotteriU  for  respondents.    The  liability  of  the  master, 
even  to  a  stranger,  except  for  his  own  torts,  can  only  be  justi- 
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jBied  as  an  exception  on  the  ground  of  public  necessity.  But 
when  that  exception  is  extended  to  embrace  cases  where  the 
person  injured,  instead  of  being  a  stranger  to  the  agency,  is 
himself  a  part  of  it,  it  fails  almost  entirely.  (Story  on  Agency 
[9th  ed.],  §§  453,  535  ;  Sherman  v.  liochester  <&  Syr.  B.  li.  Co., 
17  N.  Y.  157.)  A  master  is  not  responsible  to  those  in  his  em- 
ploy for  injuries  resulting  from  the  negligence  or  misconduct 
of  a  fellow  servant  engaged  in  the  same  general  business. 
(  Wright  v.  N.  T.  C.  R.  R.  Co.,  25  N.  Y.  564.)  The  rule  ex- 
empting the  master  is  the  same,  although  the  grades  of  the 
servants  or  employes  are  different.  (25  N.  Y.  564 ;  Story  on 
Agency  [9th  ed.],  536  ;  McUone  v.  nathaway^  64  N.  Y.  9.)  It 
is  not  necessary,  in  order  to  bring  the  case  within  the  exemption, 
that  the  servants  should  be  engaged  in  the  same  work.  It  is 
enough  if  they  are  engaged  in  a  common  enterprise  tending  to 
accomplish  the  same  general  purposes,  as  operating  a  factory  or 
railroad.  (  Wright  v.  iT.  Y.  G.  R.  R.  Co.,  supra,)  The  mas- 
ter is  only  liable  to  his  servant  for  his  own  misconduct  or  per- 
sonal negligence.  ( Wright  v.  N.  Y.  G.  R.  R.  Go,  /  Wood 
on  Mast.  &  Serv.,  §§  744, 755, 756, 791.)  If  the  servant  sustain- 
ing an  injury  through  the  unskillfulness  of  his  fellow  servant 
has  the  same  knowledge  of  the  unskillfulness  or  deficiency  of 
the  materials  as  his  employer,  he  cannot  sustain  his  action. 
(  Wright  X,  N.  Y.  G,  R.  R.  Go,,  25  N.  Y.  564 ;  Wood  on  Mast. 
&  Serv.,  §  744.)  It  cannot  be  claimed  that  the  engineer  was  the 
alter  ego  of  the  defendants.  {Malone  v.  Hathaway,  64  N.  Y.  12.) 

RuGEB,  Ch.  J.  The  evidence  of  the  circumstances  surround- 
ing the  accident,  and  the  prior  use  of  the  platform  occasioning 
the  same,  is  quite  meagre  and  unsatisfactory  ;  but  standing  un- 
explained was  quite  sufficient  to  carry  the  question  of  plaintiff's 
contributory  negligence  to  the  jary.  He  was  unexpectedly 
called  from  his  work  in  another  part  of  the  factory,  to  assist  in 
putting  up  girders  to  support  a  roof  in  course  of  erection  over 
the  boiler-room.  This  duty  was  not  in  the  line  of  his  general 
employment,  and  his  evidence  shows  that  he  had  no  previous 
knowledge  of  the  status  of  the  work,  or  of  the  appliances  used 
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in  ltd  prosecution.  A  platform,  consisting  of  five  pine  boards 
painted  red,  and  being  one  inch  thick,  fastened  together  by  two 
hard-wood  cleets  attached  to  the  boards  with  screws,  and  form- 
ing a  flooring,  about  four  feet  six  inches  wide  (the  length  is  not 
shown),  was  placed  in  such  a  position  as  to  be  supported  by  the 
wall  on  one  side,  and  an  iron  beam  three  feet  therefrom  on  the 
other,  and  extending  over  a  vault  about  eleven  feet  deep.  It 
was  raining  on  the  day  of  the  accident,  and  when  the  plaintiff 
appeared  in  the  yard,  about  on  a  level  with  the  platform,  he  was 
ordered  by  the  foreman  to  get  upon  it  for  the  purpose  of  aid- 
ing other  servants  of  the  defendant,  who  were  then  present  and 
ready  to  proceed  in  the  work  of  placing  the  girders  in  position. 
The  plaintiff  asked  the  foreman  if  it  was  safe,  and  was  informed, 
that  it  was. 

It  is  quite  evident  that  the  plaintiff,  had  no  opportunity  to 
inspect  the  platform,  for  the  purpose  of  discovering  defects  in  its 
material  or  structure  before  going  upon  it,  and  even  if  he  had 
made  such  examination,  it  is  quite  doubtful  whether  he  could 
have  discovered  them,  on  account  of  the  painted  surface,  and  the 
difficulty  of  inspecting  its  lower  side  as  it  was  then  situated. 
He  advanced  upon  it  to  the  place  where  his  services  were 
needed,  when  the  board  broke  and  precipitated  him  into  the 
vault  below,  and  a  serious  injury  resulted. 

This  statement  of  the  case  does  not  show  as  matter  of  law, 
that  the  plaintiff  was  chargeable  with  negligence  in  going 
upon  the  platform.  The  complaint  was  not,  however,  dis- 
missed at  the  circuit  for  that  reason,  but  upon  the  ground  that 
the  evidence  did  not  show  the  platform,  to  have  been  furnished 
by  the  defendants  for  the  use  to  which  it  was  put,  and  that  it 
appeared  to  be  an  instrumentality  adopted  by  a  fellow  servant 
without  the  knowledge  or  consent  of  the  employer.  The 
neglect,  if  any,  was  said  to  be  that  of  a  co-servant,  for  which 
the  master  was  held  not  to  be  liable.  The  General  Term  seems 
to  have  taken  a  similar  view  of  the  case,  and,  therefore, 
affirmed  the  judgment.  In  this  we  think  those  courts  erred, 
and  that  a  new  trial  should  be  granted. 

It  has  been  repeatedly  held  that  the  risks  of  the  service  which 
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a  servant  assumes,  in  entering  the  employment  of  a  master 
are  those  only  which  occur,  after  the  due  performance  by  the 
employer,  of  those  duties  which  the  law  enjoins  upon  him,  and 
that  the  negligence  of  the  master  co-operating,  with  that  of  a 
servant  in  producing  injury  to  a  co-servant,  renders  the 
master  liable.  {Strmgham  v,  Stewart^  100  N".  Y.  51 6  and  cases 
cited.)  It  was  said  by  Chief  Judge  Church,  in  JPlike  v.  B, 
c&  A.  B.  B.  Co.  (53  N.  T.  549),  that  the  true  rule  "is  to  hold 
the  corporation  liable  for  negligence  in  respect  to  such  acts  and 
duties  as  it  is  required  to  perform  as  master  without  regard  to 
the  rank  or  title  of  the  agent  intrusted  with  their  performance. 
As  to  such  acts  the  agent  occupies  the  place  of  the  corporation, 
and  the  latter  is  liable  for  the  manner  in  which  they  are  per- 
formed." Judge  Rapallo  states  the  rule  in  Crispin  v. 
Babhitt  (81  K  Y.  621),  to  be  that  it  depends  "upon  the 
character  of  the  act  in  the  performance  of  which  the  injury 
arises  without  regard  to  the  rank  of  the  employe  performing 
•it.  If  it  is  one  pertaining  to  the  duty  the  master  owes  to  his 
servants  he  is  responsible  to  them  for  the  manner  of  its  perform- 
ance." The  rule  is  unqualified  that  a  master  is  bound  to  use 
all  reasonable  care,  diligence  and  caution  in  providing  for  the 
safety  of  those  in  his  employ,  and  furnishing  for  their  use  in 
his  work  safe,  sound  and  suitable  tools,  implements,  appliances, 
and  machinery  in  the  prosecution  thereof,  and  keeping  the  same 
in  repair.  This  is  the  mastei*'s  duty  and  he  cannot  exempt  him- 
self from  liability  for  its  omission,  by  delegating  its  performance 
to  another,  or  having  required  work  to  be  done,  by  omitting  pre- 
cautions and  inquiries,  as  to  the  time  and  manner  of  its  perform- 
ance. {Laning  v.  iV^.  T.  C  B.  B.  Co.,  49  N.  Y.  621 ;  Corco- 
ran V.  HoVbrook,  59  id.  517;  Slater  v.  Jewett^  85  id.  61; 
Pcmtzar  v.  Tilly  Foster  Mining  Co,,  99  id.  368.) 

The  master  is  chargeable  ordinarily,  with  knowledge  of 
the  means  necessary  to  be  employed  in  performing  his  work, 
and  when  their  procurement  and  selection,  is  delegated  to  a  ser- 
vant he  stands  in  the  place  of  the  master  in  discharging  those 
duties ;  and  the  servant's  neglect  in  that  office,  is  chargeable  to 
the  employer,  as  an   omission  of  duty  enjoined  upon  him. 
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{EUis  v.  N.  Y.  Cent,  R.  R.  Co.,  95  N.  T.  546 ;  Slater  v. 
Jewett,  85  id.  61.) 

Ignorance  by  the  master  of  defects  in  the  instrumentalities 
used  by  his  servrants,  in  performing  his  work,  is  no  defense  to 
an  action  by  the  employe  who  has  been  injured  by  them,  when 
by  the  exercise  of  proper  care  and  inspection,  the  master  could 
have  discovered  and  remedied  the  defects,  or  avoided  the  danger 
incident  therefrom. 

The  evidence  in  the  case,  fails  to  disclose  the  previous  history 
of  the  structure  used  as  a  platform,  but  it  appears  that  it  was 
already  manufactured  and  had  lain  for  some  time  previous  to  the 
accident  over  the  boiler  in  the  boiler-room.  It  was  apparently 
made  of  sound  lumber,  and  upon  a  casual  examination  would 
seem  to  have  been  safe,  for  the  purpose  for  which  it  was  used. 
An  examination  of  it,  however,  after  the  accident  disclosed,  that 
the  broken  board  had  a  knot  of  about  two  inches  in  diameter  near 
its  center,  which  must  have  impaired  its  safety  for  use  as  a  plat- 
form. The  under  part  of  the  board  was  unpainted,  and  the  exist- 
ence of  the  knot  was  presumably  open  to  discovery  upon  a 
casual  inspection  of  the  platform,  before  it  was  placed  in 
position. 

We  think  that  it  was  within  the  province  of  the  jury,  upon 
the  evidence  appearing  in  the  record,  to  pass  upon  the  question 
of  the  defendant's  negligence,  in  using  the  structure  described 
for  a  platform,  and  that  it  was  error  to  dismiss  the  complaint. 
{Feltham  v.  England^  L.  R.,  2  Q.  B.  46 ;  CougUry  v.  GUhe 
Woolen  Co,y  56  N.  Y.  124 ;    Manning  v.  Hagan^  78  id.  615.) 

The  judgment  of  the  court  below  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Mary  Schmittleb,  Appellant,  v.  Adam  Simon,  Respondent* 

An  administrator  or  executor  who  makes,  indorses  or  accepts  negotiable 
paper  is  personally  liable  thereon,  although  he  adds  to  his  signature  the 
name  of  his  office  ;  he  cannot  bind  the  assets  of  the  deceased  by  his  con- 
tracts. 

The  mere  mention  of  a  fund  in  a  draft  does  not  necessarily  deprive  it  of  the 
character  of  negotiable  paper;  it  is  only  where  there  is  a  direction,  ex- 
press or  implied,  to  pay  it  from  the  fund,  and  not  otherwise,  that  it  will 
have  that  effect. 

A  draft  drawn  upon  an  executor  of  the  estate  of  the  mother  of  the  drawer 
contained  an  absolute  direction  to  pay  a  fixed  sum  at  a  specified  date,  with 

•  interest  to  the  payee  or  order  ;  then  followed  these  words,  *'  and  charge 
the  amount  against  me,  and  of  my  mother's  estate."  The  draft  was  ac- 
cepted by  the  executor,  the  word  "  executor  "  being  added  to  his  signa- 
ture. In  an  action  upon  the  acceptance,  held,  that  the  reference  in  the 
draft  to  the  estate  was  not  a  direction  to  pay  out  of  it,  but  It  was  simply 
referred  to  as  a  means  of  reimbursement ;  that  the  instrument  was  valid 
as  a  bill  of  exchange,  and  that  the  defendant  was  liable  absolutely  and 
individually. 

Tookery,  ArjuntxilQ  N.  Y,  397),  distinguished. 

(Argued  January  22,  1886;  decided  March  2,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  21, 1883, 
which  affirmed  a  judgment  in  favor  of  defendant,  entered  upon 
an  order  dismissing  plaintifiPs  complaint  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Wm,  W.  Jenks  for  appellant.  The  instrument  sued  upon 
is  a  bill  of  exchange.  (Pothier,  Blackstone,  Kent,  Edwards 
and  Story ;  Zuf  v.  Pope^  5  Hill,  41G ;  1  Pars,  on  Notes  and 
Bills,  323 ;  Convren  v.  Luddy,  31  Penn.  St  509 ;  6  B.  Monr. 
179  ;  4  Den.  358  ;  2  Wheat.  385 ;  3  Shepl.  131 ;  9  Watts,  359  ; 
Byles  on  Bills,  245 ;  MkK  Bk.  v.  Stratton^  3  Abb.  Ct.  App. 
Dec.  270  ;  Story  on  Bills,  chap.  5,  p.  184 ;  Laing  v.  Barday^ 
1  Barn.  &  Cress.  398.)  The  word  "  executor,"  both  in  the  body 
of  the  instrument  and  after  the  signature  of  the  acceptor,  is 


1886.]    ^  ScHMiTTLER  v.  Simon.  555 

Statement  of  case. 

simply  descriptio  persmuB,  and  as  the  addition  did  not  bind  a 
principal,  the  acceptor  is  individually  bound.  {Connor  v. 
Clark,  12  Cal.  168  ;  BUI  v.  Bannutery  8  Cow.  31 ;  Foster  v. 
Fuller,  6  Mass.  758 ;  Thatcher  v.  Binsmore,  5  id.  299  ;  Bob- 
ertson  v.  Banks,  1  8.  &  M.  666 ;  Comthwaite  v.  First 
Nat.  Bh,  57  Ind.  265 ;  Mills  v.  KuykendaU,  2  Blackf.  47 ; 
Carter  v.  Thomas,  3  id.  213;  Banney  v.  Adm.  of  Johnson, 
8  Wend.  500  ;  Fennn  v.  Myrick,  41  K  Y.  316 ;  MoEldery  c& 
Chapman  v.  McKemie,  2  Port.  [Ala.]  33;  Windom  v. 
Bleecker,  52  111.  342 ;  i>az;iV  v.  French,  20  Me.  21 ;  Tryon  v. 
(?ajfey,  3 Iowa,  289 ;  Austin  v.  Monroe,  47  N.  Y.  360 ;  Pars,  on 
Notes  and  Bills,  161 ;  Story  on  Bills,  §  47 ;  Story  on  Prom. 
Notes,  §  63 ;  Tasso  v.  Church,  4  W.  &  S.  346.)  Admitting 
that  the  consideration  of  the  instrument  sued  upon  is  a  debt  of 
a  testator  represented  by  the  defendant,  and  a  legacy  or  a  por- 
tion to  be  due  an  heir  in  either  case,  its  acceptance  is  an  admis- 
sion of  assets,  and  the  forbearance  to  sue  would  make  it  a  valid 
individual  obligation.  {Johnson  v.  Gardiner,  \0  Mod.  254; 
Bradley  v.  Heath,  3  Sim.  543  ;  Davis  v.  Beyners,  2  Lev.  3  ; 
Childs  V.  Morrison,  2  Brod.  &  Bing.  462  ;  Liverpool  Borough 
Bk.  V.  Walker,  Zex  &  Jones,  29;  Liskman  v.  Allen,  3  E, 
D.  Smith,  564.)  The  promise  to  pay  interest  upon  the  draft 
sued  upon  made  it,  under  any  contingency,  a  personal  obliga- 
tion of  defendant.  {Si?ns  v.  StiUwel,  3  How.  [Miss.]  176 ; 
Powell  V.  Oraham,  7  Taunt.  581 ;  Childs  v.  Morris,  6  Eng. 
C.  L.  200  ;  Chitty  on  Cont.  84  ;  Davis  v.  Beyners,  2  Lev.  3.) 
The  direction  at  the  close  of  the  instrument  "  and  charge  tlie 
amount  against  me,  and  of  my  mother's  estate,"  is  directory 
between  drawer  and  drawee  as  to  where  amount  paid  is  to  be 
charged.  (Chitty  on  Bills,  162;  Bouv.  L.  D.,  tit.  Bills  of 
Exch. ;  Byles  on  Bills,  86 ;  McLeod  v.  Snee,  2  Strange,  762 ; 
Coursen  v.  Ledder,  31  Penn.  St.  506 ;  Kelly  v.  Mayor  of 
Brooklyn,  4  Hill,  263 ;  1  Daniels  on  Neg.  Instr.,  §  51 ; 
Bollister  v.  Hopkins,  13  Hun,  210;  Munger  v.  Shannon,  61 
N.  Y.  251 ;  Bidinan  v.  Adams,  51  Me.  429 ;  1  Edw.  on  Notes 
and  Bills,  §  158.) 
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Joseph  B.  ReiUy  for  respondent.  Defendant's  acceptance  of 
the  draft  in  the  capacity  of  executor  of  the  estate  does  not  bind 
him  individually*  {Bk,  of  Troy  v.  Topping^  9  Wend.  273  ; 
Story  on  Notes,  §  63  ;  Story  on  Bills,  §  74 ;  Edwaidson  Bills, 
79 ;  1  Daniels  on  Neg.  Inst,,  §§  255,  263  ;  Lake  v.  TmsteeSy 
etc.y  4  Den.  520;  Kingsberry  v.  Pettis  Co,^  48  Mo.  207; 
Tooker  v.  Amoux,  76  N.  Y.  397.)  The  draft  in  suit  was  non- 
negotiable,  as  appears  upon  its  face,  it  was  chargeable  against  a 
certain  fund,  that  is,  the  interest  of  the  drawer  in  his  mother's 
estate ;  hence,  the  plaintiff  is  in  no  better  condition  than  the 
payee  named  therein.  {Cook  v.  Satterlee^  6  Cow.  108  ;  Skileth 
V.  Richmond,  48  Barb.  428  ;  1  Daniels  on  Neg.  Inst.,  §  263 ; 
Story  on  Prom.  Notes,  §  63 ;  1  Pare.  B.  &  N.  161.)  It  can  be 
only  construed  as  an  equitable  assignment  of  sufficient  of  that 
interest  to  pay  the  amount  set  forth  in  the  instrument.  (  WeUs 
V.  Williams,  39  Barb.  567 ;  Richardson  v.  Rust,  9  Paige, 
243 ;  Vreeland  v.  Blunt,  6  Barb.  182.)  When  a  party  accepts 
a  draft  of  this  character  in  a  representative  capacity,  and  such 
fact  be  known,  then  he  is  only  liable  in  such  representative 
capacity.  (44  N.  Y.  395 ;  15  Johns.  1 ;  6  How.  Pr.  1 ;  17 
Johns.  301 ;  1  Cow.  514;  Brockway  v.  AUen,  17  Wend.  40  ; 
Seaber  v.  Hawkes,  5  Moore  &  Payne,  549.)  The  only  con- 
struction that  can  be  given  to  the  words  in  the  draft  "  and  of 
my  mother's  estate,"  is  that  the  drawer  directed  the  executor 
to  pay  $900  of  the  estate  of  his  mother.  {GaUery  v.  Cashman, 
14  Barb.  1S6  ;  Tooker  v.  Arnoux,  76  N.  Y.  397 ;  Solu>onmuker 
V.  Roosa,  17  Johns.  300.)  It  is  not  a  positive  promise  to  pay; 
at  the  most  it  is  a  conditional  promise,  dependent  upon  the 
extent  of  William  J.  Scharen's  interest  in  his  mother's  estate. 
(1  Pars,  on  B.  &  N.  161 ;  Story  on  Bills,  §  47 ;  Story  on  Notes, 
§63.) 

RuGER,  Ch,  J.  The  plaintiff  claimed  to  recover  as  the  holder 
of  a  draft,  drawn  upon  and  accepted  by  the  defendant,  reading 
as  follows : 

"  New  York,  Febrttary  26,  1877. 

^'Mr.  Adam  Simon,  executor,  will  please  pay  to  Johannes 
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Schmittler  or  his  order,  on  the  first  day  of  Jnly,  which  will  be 
in  the  year  1879,  the  sum  of  $900,  with  seven  per  cent  inter- 
est, to  be  paid  besides  this  amount  yearly,  Jnly  month,  and 
charge  the  amonnt  against  me  and  of  my  mother's  estate. 

"WILLIAM  J.  SCHAHEN." 

Written  upon  the  face :  "  Accept,  Adam  Simon,  executor/' 
and  indorsed,  *' Pay  to  the  order  of  Mary  Schmittler,  the 
amount  of  note.     Johannes  Sohmittlbe." 

Upon  the  trial,  after  proving  the  execntion  of  the  draft,  its 
acceptance  and  transfer,  and  offering  to  prove  the  payment  of 
a  consideration  by  the  plaintiff  to  the  payee,  which  was  ob- 
jected to  by  defendant,  and  excluded  by  the  court,  the  plaintiff 
rested.  The  defendant  thereupon  moved  to  nonsuit  npon  the 
ground  that  the  obligation  was  not  binding  upon  the  defendant 
personally,  but  he  was  liable  thereon,  if  at  all,  in  his  representa- 
tive character  alone,  and  that  it  was  payable  out  of  a  specific 
fund,  and  a  recovery  thereon,  could  not  be  had  without  proving 
the  existence  and  extent  of  such  fund.  The  court  thereupon 
nonsuited  the  plaintiff,  to  which  decision  she  excepted.  The 
General  Term  having  affirmed  the  determination  of  the  trial 
court,  the  plaintiff  took  this  appeal. 

We  think  the  court  below  erred  as  to  both  of  the  grounds 
upon  which  their  judgment  proceeded.  That  the  defendant 
was  liable  upon  the  draft,  if  liable  at  all,  in  his  individual  ca- 
pacity alone,  seems  under  the  authorities  to  admit  of  no  doubt. 

Neither  executors  nor  administrators  have  power  to  bind  the 
estate  represented  by  them  through  an  executory  contract,  hav- 
ing for  its  object  the  creation  of  a  new  liability,  not  founded 
npon  the  contract  or  obligation  of  the  testator  or  intestate. 
They  take  the  personal  property  as  owners  and  have  no  prin- 
cipal behind  them  for  whom  they  can  contract.  The  title  vests 
in  them  for  the  purposes  of  administration,  and  they  must  ac- 
count as  owners  to  the  persons  ultimately  entitled  to  distribu- 
tion. In  actions  upon  contracts  made  by  them,  however  they 
may  describe  themselves  therein,  they  are  personally  liable, 
and  in  actions  thereon  the  judgment  must  be  debonis  pfoprtis. 
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Not  80,  however,  upon  contracts  made  by  their  testator  or  in- 
testate; in  snch  case  the  judgment  is  always  dehonis  testataris. 
{OiUet  V.  Rutchin8orC%  JLd?7/i.,  24  Wend.  18 1;  Ferrin  v.  My- 
ricTc^  4:1  K  Y.  315  ;  Avstin  v.  Monroe^  47  id.  360,  366.) 

The  action  here  is  exclusively  upon  the  undertaking  of  the 
defendant,  importing  a  promise  to  pay  the  sum  of  $900  on  the 
1st  day  of  July,  1879,  to  the  payee  of  the  draft  or  his  order 
for  a  consideration  received  by  the  promisor.  No  facts  are 
alleged  or  proved,  showing  any  liability  on  the  part  of  the  de- 
fendant's testator  to  the  drawee  of  the  draft,  or  any  legal  de- 
mand existing  in  his  favor,  against  the  estate  represented  by  the 
defendant. 

It  follows  that  the  obligation  must  be  held  to  be  the  indi- 
vidual contract  of  the  defendant,  and  enforceable  as  such  by  a 
judgment  against  him,  and  execution  to  be  levied  de  honis  pro- 
jpriisy  or  it  is  nvdum pactum  creating  no  liability  whatever. 

The  cases  are  very  numerous  to  the  effect  that  the  addi- 
tion of  an  official  character,  to  the  signatures  of  executors  and 
administrators,  in  executing  written  contracts  and  obligations 
has  no  significance,  and  operates  merely  to  identify  the  person  and 
not  to  limit  or  qualify  the  liability.  Thus  it  was  held  in  Pin- 
ney  v.  Adminiatratora  of  Johnami  (8  Wend.  500),  that  a  bond 
given  by  administrators  in  their  representative  capacity  to  a 
creditor  for  a  debt  of  their  intestate,  was  the  individual  obliga- 
tion of  the  administrators  and  enforceable  against  them  de  bonis 
propriia  only ;  that  the  description  of  the  obligors  in  the  bond 
as  administrators,  and  their  promise  in  that  character  was  sur- 
plusage, and  they  were  chargeable  upon  such  a  bond  only  in 
their  personal  capacity.  (See,  also,  Goidd  v.  -Bflfy,13  Wend.  633.) 
Pai-sons  on  Bills  and  Notes,  vol.  1,  page  161,  lays  down  the  rule 
that  "  an  administrator  or  executor  can  only  bind  himself  by  his 
contracts ;  he  cannot  bind  the  assets  of  the  deceased.  There- 
fore, if  he  mUke,  indorse  or  accept  negotiable  paper,  he  will 
be  held  personally  liable,  even  if  he  adds  to  his  own  name  the 
name  of  his  office.  Signing  a  note  for  example,  ^  A.  as  execu- 
tor of  B,'  for  this  will  be  deemed  only  a  part  of  his  description 
or  will  be  rejected  as  surplusage."   To  similar  effect  are  Pum- 
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pelly  V.  Phdpa  (40  N.  Y.  59),  Taft  v.  Brewster  (9  Johns. 
334),  Forster  v.  Fuller  (6  Mass.  58),  Bills  v.  Banister  (8 
Cow.  31),  Thatcher  v.  Dismore  (5  Mass.  299),  Cornthwaite  v. 
First  Nat,  Bank  (57  Ind.  268). 

Being  of  the  opinion,  therefore,  that  the  defendant  is  liable 
npon  the  draft  in  question  in  his  individual  capacity  alone,  the 
question  still  remains  as  to  the  extent  of  such  liability.  He 
was  undoubtedly  competent  to  enter  into  a  personal  contract  in 
reference  to  the  funds  in  his  possession,  and  in  such  case  would 
be  bound  to  perform  according  to  the  tenor  and  legal  effect  of 
the  obligation  assumed  by  him,  and  entitled  to  be  allowed  the 
amount  paid  upon  an  accounting,  as  executor.  Such  instru- 
ments are  subject  to  the  rules  of  construction  applicable  to 
other  contracts,  and  must  be  interpreted  upon  consideration  of 
the  language  used  by  the  parties,  with  a  view  of  arriving  at 
their  intention  in  executing  them.  The  court  below  held  that 
the  draft  in  question  was  payable  only  from  a  particular  fund, 
and  was,  therefore,  non-negotiable,  and  enforceable  only  to 
the  extent  of  the  fund  referred  to. 

Considering  the  question  as  we  are  compelled  to  do  from  the 
language  of  the  instrument  alone,  we  ai-o  unable  to  agree  to  the 
interpretation  thus  put  upon  it.  It  is  not  claimed  that  there  is 
any  distinction  between  the  instrument  in  question  and  an 
ordinary  bill  of  exchange  except  that  made  by  the  clause  refer- 
ring to  the  mother's  estate.  Unless  that  clause  deprives  the 
paper  of  its  commercial  character,  the  rights  and  liabilities  of 
the  parties  thereto  must  be  governed  by  the  rules  pertaining  to 
negotiable  securities,  which  would  render  the  defendant  liable 
for  the  amount  named  in  the  draft,  npon  the  theory  that  his 
acceptance  was  an  admission  by  him  of  assets  applicable  to  its 
payment. 

The  distinction  between  a  fund  from  which  a  draft  or  order  is 
directed  to  be  paid,  and  one  referred  to  as  the  means  of  reimburs- 
ment  to  its  drawee,  is  a  material  one  and  cannot  be  disregarded 
in  the  construction  of  such  instruments.  Thus  it  is  said: 
"  When  a  reference  is  made  to  a  special  fund  merely  as  a  direc- 
tion to  the  drawee  how  to  reimburse  himself,  and  the  payment 
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is  not  made  to  depend  upon  the  adequacy  of  the  fond,  it  will  not 
vitiate  the  bill."  (Edw.  on  Bills  and  Notes,  §  158.)  See,  also, 
Parsons  on  Merc.  Law,  87 ;  Ohitty  on  Bills,  158.  Dwioht,  Com., 
in  Muiiger  y.  jShannon  {61  N.  Y.  255),  says:  "A  bill  is  an 
order  drawn  by  one  person  on  another  to  pay  a  third'  a  certain 
sum  of  money  absolutely  and  at  all  events.  Under  this  defini- 
tion the  order  cannot  be  paid  out  of  a  particular  fund,  but  must 
be  drawn  on  the  general  credit  of  the  drawer,  though  it  is  no 
objection,  when  so  drawn,  that  a  particular  fund  is  specified 
from  which  the  drawee  may  reimburse  himself."  Judge  Ra- 
PALLO,  in  Brill  v.  TutOe  (81  N.  T.  457),  says :  « If  a  draft  be 
drawn  generally  upon  the  drawee,  to  be  paid  by  him  in  the  first 
instance,  on  the  credit  of  the  drawer  and  without  regard  to  the 
source  from  which  the  money  used  for  its  payment  is  obtained, 
the  designation  by  the  drawer  of  a  particular  fund,  out  of  which 
the  drawee  is  to  subsequently  reimburse  himself  for  such  pay- 
ment, or  a  particular  account  to  which  it  is  to  be  charged,  will 
not  convert  the  draft  into  an  assignment  of  the  fund,  and  the 
payee  of  the  draft  can  have  no  action  thereon  against  the 
drawee  unless  he  duly  accepts."  In  that  case  the  drawee 
refused  to  accept  and  the  action  was  sought  to  be  maintained 
upon  the  theory  of  an  equitable  assignment.  It  was  held  under 
the  peculiar  circumstances  of  the  case,  and  the  form  of  the 
instrument,  that  it  did  transfer  the  fund. 

It  is  thus  seen  that  the  mere  mention  of  a  fund  in  a  draft, 
does  not  necessarily  deprive  it  of  the  character  of  commercial 
paper,  but  it  must  further  appear  in  order  to  have  that  effect, 
that  it  contains  either  an  express  or  implied  direction  to  pay  it 
therefrom,  and  not  otherwise. 

The  question,  therefore,  to  be  determined  here  is,  whether 
the  fund  in  question  is  referred  to  as  the  measure  of  liability  or 
the  means  of  reimbursement.  While  the  point  is  not  free  from 
doubt,  we  think  a  reasonable  construction  of  the  draft  favors 
the  conclusion  that  it  is  mentioned  only  as  the  source  of  reim- 
bursement. No  express  language  in  it  can  be  pointed  out  as 
requiring  its  payment  from  the  fund  mentioned,  and  none 
from  which  that  requirement  can  be  implied,  except  such  as 
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exists,  in  all  drafts  where  a  fund  is  referred  to.  Its  language  is 
to  "  charge  the  amount  against  me  and  of  my  mother's  estate  " 
and  contains  no  provision  for  delay  until  the  amount  is  realized 
from  the  estate,  or  for  payment  pro  tanto  in  case  the  estate 
should  prove  insufficient  to  pay  the  whole  amount.  There  is 
no  language  importing  a  transfer  of  the  fund  to  the  payee,  and 
nothing  from  which  such  an  intention  can  be  inferred.  The 
draft  contains  an  absolute  direction  to  pay  a  fixed  sum,  at  a  spe- 
cified date,  with  interest.  It  imports  a  present  indebtedness  of 
a  sum  named,  from  the  drawee  to  the  payee,  and  an  absolute 
direction  to  pay  that  smn  at  a  fixed  date,  subject  to  no  contin- 
gency either  as  to  time  or  amount.  In  express  language  he 
directs  the  amount  when  paid  to  be  charged  against  him  indi- 
vidually, and  adds  the  words,  plainly  implying,  as  we  think, 
that  the  fund  for  the  acceptor's  reimbursement  would  be  found 
in  an  amount  eventually,  or  immediately  payable  to  the  drawer 
from  his  mother's  estate. 

We  think,  also,  that  the  insertion  of  words  expressly  making 
the  paper  negotiable,  was  quite  significant  and  indicated  an 
intention  on  the  part  of  all  parties,  that  it  should  be  transfers, 
ble,  and  partake  of  the  character  of  commercial  paper.  Any 
contingency  inferable  :from  the  language  of  the  draft,  making 
the  amount  payable  thereon  indefinite  and  uncertain,  would  tend 
largely  to  depreciate  its  value  for  such  purpose,  and  defeat  the 
intention  with  which  it  was  apparently  made. 

If  the  language  of  the  paper  could  be  considered  at  all  am- 
biguous, it  was  the  duty  of  the  defendant  to  limit  his  liability 
by  apt  words  of  acceptance  when  it  was  presented  to  him,  but 
as  it  is,  he  has  unqualifiedly  promised  to  pay  a  fixed  and  defi- 
nite sum  at  a  specified  time,  and  we  think,  should  be  held  to  the 
contract  which  other  parties  were  authorized  by  his  acceptance 
to  infer  he  intended  to  make.  The  case  of  Tase&y  v.  Ohuroh 
(4  Watts  &  Sergeant,  346)  seems  quite  in  point.  The  instru- 
ment there  read : 

SiCKBM— Vol.  LVI.  71 


562  ScHMiTTLEB  V.  SiMOK.    ,  [March, 

Opinion  of  the  Coart^  per  BnoBB.  Ch.  J. 

'^  $555.48.  Allbohbnt,  1st  Jvly^  1840. 

"  Please  pay  Church,  McYaj  &  Gordon  $555.48  and  charge 
the  estate  of  Thomas  0,  Patterson. 

«  ADAM  FLEMMING,  Trustee:' 
*'To  John  Tassby,  Administrator. 
Indorsed :     "  Accepted,  John  Tasset,  Administrator.^ 

Fleming  was  the  trustee  of  Mrs.  Patterson,  who  was  the 
heir  at  law  of  Thomas  0.  Patterson ;  Tassey  was  the  administrar 
tor  of  Patterson's  estate.  It  was  held  that  the  promise  of  the 
acceptor  was  unconditional  and  bound  him  absolutely.  In 
Childs  y.  Monins  (6  Eng.  C.  L.  228),  tlie  defendants,  as  execu- 
tors of  the  estate  of  Thomas  Taylor,  promised  to  pay  £200  on 
demand  with  interest,  signing  as  executors.  It  was  held  that 
they  became  personally  liable,  and  that  the  plea  of  plene  admin- 
istravit  was  no  defense.  It  was  further  held  that  the  promise 
to  pay  interest  made  the  debt  that  of  the  administrators  person- 
ally. In  KeUy  v.  Brooklyn  (4  Hill,  263),  the  action  was  upon 
an  order  drawn  by  the  mayor  upon  the  treasurer  of  defendant 
in  the  following  words:  "Pay  Alexander  Lyon  or  order 
$1,500  for  award  No.  7,  and  charge  to  Bedford  Road  Assess- 
ment." It  was  held  that  it  was  a  bill  of  exchange  and  not  pay- 
able from  a  particular  fund.  For  further  illustration  of  the  point 
under  discussion  we  would  refer  to  JSoUister  v.  Hopkins  (13 
Han,  210) ;  Redmond  v.  Adams  (51  Me.  429);  Luff  v.  Pope 
(5  HiU,  413).  The  case  of  TooTcer  v.  Amouxi^^  K  T.  397)  is 
referred  to  by  the  respondent  as  sustaining  the  views  of  the 
court  below ;  but  we  are  of  the  opinion  that  it  cannot  be  so 
regarded.  The  order  there  directed  the  drawee  to  pay  a  cer- 
tain sum  out  ^'  of  the  money  to  be  realized  from  the  cole "  of 
certain  houses.  This  order  was  accepted,  and  it  was  held  that 
a  sale  of  the  houses  was  a  condition  precedent,  to  any  liability 
on  the  part  of  the  acceptor.  This  was  the  plain  language  of 
the  contract. 

In  all  the  cases  examined  by  us  where  an  order  has  been  held 
to  operate  as  an  equitable  assignment  of  a  fund,  there  were 
either  special  phrases  contained  in  the  instrument,  indicating  an 
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intent  to  have  it  so  operate,  or  ambiguous  language  used,  which, 
construed  in  the  light  of  surrounding  circunistanceSj  justified  the 
inference  of  a  limitation  of  liability.  {Parker  v.  Syracuse,  31 
N.  Y.  376 ;  Alger  v.  SooU,  54  id.  14 ;  Munger  v.  Slvannon, 
61  id.  251 ;  Ehricha  v.  DeMill^  75  id.  370 ;  BrUl  v.  Tuttle, 
supra,)  Here,  however,  there  is  no  such  language,  and  this 
contract  is  to  pay  a  fixed  amount  at  a  specified  date,  absolutely 
and  unconditionally. 

We  are,  therefore,  of  the  opinion  that  the  instrument  in 
question  is  a  bill  of  exchange  and  rendered  the  parties  execut- 
ing it  liable  absolutely  for  the  amount  stated  therein. 

The  judgment  of  the  courts  below  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

J  udgment  reversed. 


Sylvestbb  Vibts,  Respondent^  v.  The  UinoN  National  Bank 
OP  Teoy,  Appellant. 

Plaintiff,  at  tlie  request  of  B.,  deposited  certain  moneys  belonging  to  the 
latter,  with  defendant;  he  made  the  deposit,  however,  in  his  own  name, 
to  the  credit  of  a  deposit  account  he  then  had  with  defendant,  and  gave 
to  B.  two  checks  for  the  amount,  which  the  latter,  on  February  32, 1869, 
indorsed  and  delivered  to  E.  as  part  consideration  for  her  promise  to 
marry  him  On  the  next  day,  proceedings  de  lunatieo  tnguirendo  were 
instituted  against  B.  and  an  inquisition  therein,  held  March  tenth,  ad- 
judg^  him  to  be  of  unsound  mind  and  that  he  had  been,  for  a  period  of 
SIX  months.  Pending  the  proceeding,  an  order  was  made  enjoining  the 
defendant  from  paying  over  the  moneys  to  ikny  one.  On  March  thirty, 
first  an  order  was  made  confirming  the  inquisition  and  directing  defend 
ant  to  pay  the  said  moneys  to  the  committee  thereby  appointed,  and  on 
April  fifteenth  defendant  complied  with  the  order.  On  March  sixth,  one 
of  the  cheeks  was  presented  to  defendant,  for  payment  and  refused.  On 
March  eighth  B.  was  married  to  E.  The  other  check  was  presented  and 
payment  refused  August  S8, 1871.  In  an  action  to  recover  the  amount  so 
deposited,  hdd,  that  as  the  money  belonged  to  B.  when  deposited, 
although  the  deposit  was  in  plaintiff's  name,  it  still  remained  the  prop- 
erty of  B.  and  the  payment  to  the  committee  was  a  legal  payment  which 
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discharged  defendant;  that,  assuming  there  was  an  equitable  right  in  £. 
to  the  money  arising  out  of  the  ante-nuptial  contract,  such  equity  could 
not  be  invoked  against  the  bank,  it  having  no  notice  of  the  same  when  It 
made  payment. 

It  seema  that  if  any  such  equitable  claim  existed  it  could  only  be  enforced 
in  an  action  against  the  committee. 

The  committee  so  appointed  brought  an  action  against  E.  to  set  aside  the 
marriage  on  the  ground  of  the  alleged  lunacy  of  6.  The  trial  resulted 
in  a  finding  that,  at  the  time  of  the  marriage,  B.  was  of  sound  mind  and 
capable  of  entering  into  a  marriage  contract,  and  judgment  was  entered 
in  favor  of  E.  Held,  that  this  did  not  affect  the  validity  of  the  appoint- 
ment of  the  committee  or  of  the  payment  by  defendant. 

This  action  was  brought  in  1878.  Reld,  that  the  right  of  action,  if  any 
existed,  was  barred  by  the  statute  of  limitations;  and  thls,although  defend- 
ant had,  within  six  years,  paid  checks  drawn  by  plaintiff  for  the  balance 
due  him  for  moneys  deposited  on  his  own  account,  aside  from  the  moneys 
in  question. 

While  a  check  drawn  by  a  depositor  against  a  general  bank  account  does 
not  operate  as  an  assignment  of  so  much  of  the  account,  it  authorizes  the 
payee,  or  one  to  whom  he  has  indorsed  and  delivered  it,  to  make  a  demand, 
and  a  refusal  of  the  bank  to  pay  on  presentation  gives  the  drawer  a  right 
of  action,  in  case  he  has  funds  in  bank  to  meet  the  check  and  the  refusal 
was  without  his  authority. 

The  presumption  is  that  ii.  third  person  presenting  a  check  payable  to  the 
order  of  and  indorsed  by  the  payee  has  authority  to  present  it,  at  least 
BO  far  as  the  drawer  is  concerned. 

The  implied  contract  between  a  bank  and  its  depositors  is  that  it  will  pay 
the  deposits  when  and  in  such  sums  as  are  demanded,  the  depositor  hav- 
ing the  election  to  make  the  whole  payable  at  one  time  by  demanding 
the  whole,  or  in  installments  by  demanding  portions  ;  and  whenever  a 
demand  is  made  by  presentation  of  a  genuine  check  In  the  hands  of  a  per- 
son entitled  to  receive  the  amount  thereof,  for  a  portion  of  the  amount 
on  deposit,  and  payment  is  refused,  a  cause  of  action  immediately  arises, 
and  the  statute  of  limitations  begins  to  run  as  against  the  installment  so 
made  due  and  payable. 

The  provision  of  the  Code  of  Civil  Procedure  (Subd.  8,  §  414)  excepting 
from  the  limitations  contained  therein  a  case  where  a  person  who,  at  the 
time  said  Code  took  effect,  was  entitled  to  commence  an  action  or  proceed- 
ing, and  who  commenced  the  same  within  two  years  thereafter,  and  mak* 
ing  the  provision  of  law  previously  in  force,  although^then  repealed,  still 
applicable  thereto,  did  not  operate  to  extend  the  time  for  the  bar  of  the 
statute  of  limitations  to  tako  effect ;  it  merely  left  actions  or  proceedings 
bought  within  two  years  to  be  governed  by  the  law  in  force  when  the 
Code  went  into  effect. 
VieU  y.  Unim  Nat,  Bank  (81  Hun,  484),  reversed. 


(Argued  January  29,  1886 ;  decided  March  2,  1886.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4,  1884,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury.     (Reported  below,  31  Hun,  484.) 

This  action  was  brought  to  recovers  balance  alleged  to  be 
due  plaintiff  on  his  deposit  account  with  the  defendant. 

The  material  facts  are  stated  in  the  opinion. 

Jafnes  Zcmeing  for  appellant.  The  bank,  upon  receiving 
the  deposit,  became  debtor  ostensibly  to  the  depositor,  but 
equitably  to  the  real  owner,  and  upon  proper  demand  was 
liable  to  him.  {Van  Allen  v.  Am.  JVat.  Bh,  52  N.  Y.  1; 
Stephens  v.  £d.  of  Education^  79  id.  183.)  When  it  received 
notice  that  the  fund  in  question  was  the  property  of  Banker, 
it  was  its  duty  to  hold  it  for  his  benefit.  And  it  would  have 
subsequently  paid  it  to  Viets  at  its  peril.  (62  N.  T.  1.)  The 
plaintiff,  having  deposited  the  fund  in  accordance  with  the 
direction  of  the  owner,  was  relieved  from  all  liability  for  loss 
happening  without  his  fault.  (52  N.  Y.  1 ;  PenneU  v.  Deffell^ 
4  De  Gex,  M.  &  G.  372.)  If  a  delivery  of  the  checks  did 
amount  to  an  equitable  assignment  of  the  fund,  then,  accord- 
ing to  the  facts  disclosed,  Mrs.  Banker  became,  on  the  22d  of 
March,  1869,  the  owner  of  the  fund,  and  she  alone  could  main- 
tain the  action.  {Risdy  v.  Phoenix  Bh  of  N.  1^.,  83  N.  T. 
318;  Co(U8  V.  First  Nat.  Bk.  of  Emp<ytia,  91  id.  20.)  The 
inquisition  found  and  the  order  made  by  the  court  thereon, 
directing  the  defendant  to  pay  over  the  money  in  question  to 
David  A.  Banker,  committee,  having  been  made  by  a  tribunal 
that  had  jurisdiction  of  the  person  and  property  of  the  said 
John  Banker,  is  binding  upon  him  and  his  privies,  and  was 
sufficient  to  pass  the  title  to  his  committee.  {Smith  v.  Smithy 
79  N.  Y.  634;  DezeU^.  OdeU,  3  Hill,  215 ;  CorJciU  v.  Zaun- 
der,  44  Barb.  218 ;  Herman's  Law  of  Estop.,  §  409 ;  Whart. 
on  Ev.,  §§  1087,  1151.)  Assuming  that  plaintiff,  in  making 
the  deposit,  became  and  thereafter  remained  a  creditor  of  the 
defendant,  then  we  submit  that  this  action  is  barred  by  the 
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statute  of  limitation.  {Payne  v.  Gardner^  29  N.  T. .  146 ; 
Powell  Y.  AdamSy  68  id.  314  ;  Downs  v.  PhomnMBh.^  6  Hill, 
297 ;  Oddie  v.  Nat.  OUy  Bk.  of  N.  T.,  45  N.  Y.  735, 
743;  CarroU  v.  Gone,  40  Barb.  220;  Farmers  <b  Mech. 
Bk.  V.  Planters'  Bk.,  10  Gill.  &  J.  449;  Wood  on  Lim. 
of  Act.  40,  540;  Bk.  of  Mo.  v.  Benoist,  10  Mo.  519; 
Angell  on  Lim.  of  Act.,  §  42 ;  BatUey  v.  Falkner,  5  E,  C. 
L.  172 ;  AmoU  v.  Holden,  22  L.  J.  Q.  B.  19 ;  Whitehead  v. 
Lord,  21  L.  J.  Excli.  239  ;  McDonald  v.  Stohey,  1  Mon.  338 ; 
Byles  on  Bills,  14,  21 ;  2  Daniel  on  Neg.  Instr.  302,  310 ; 
Morse  on  Bk.  and  Bkg.  36,  529;  MandevtUe  v.  Welch, 
5  Wheat  356;  Marzetti  v.  WiUiams,  1  B.  &  A.  414; 
BoUins  V.  Stewart,  78  E.  0.  L.  694;  Watts  v.  Ghristie,  11 
Beav.  546  ;  Bk.  of  Brit.  No.  Am.  v.  Mer.  Nat.  Bk.  of  N. 
F.,  91  N.  Y.  106 ;  Murray  v.  Goeter,  20  Johns.  676,  586 ; 
Bundele  v.  Allison,  34  N.  Y.  180 ;  Kelsey  v.  Gfriswal,  6 
Barb.  436 ;  Bnice  v.  TiUson,  25  N.  Y.  196.)  An  account 
stated  can  only  be  opened  when  the  party  objecting  shows 
clearly  that  he  has  been  misled  by  fraud,  mistake  or  manifest 
error.  {Barley  v.  Eleventh  Ward  Bk.,  76  N.  Y.  618  ;  Thomp- 
son V.  Bk.  Brit.  No.  Am.,  82  id.  7 ;  Lockwood  v.  Thame, 
11  id.  170;  18  id.  294  ;  AngeU  on  Lim.,  §  150  ;  Peck  v.  N. 
Y.  dk  Liv.  U.  S.  M.  S.  S.  Co.,  5  Bosw.  236.)  To  take  a 
case  out  of  the  statute,  the  part  payment  must  be  shown  to 
have  been  a  payment  in  part  discharge  of  the  particular  debt 
sued  for,  and  to  have  been  so  intended  to  recognize  the  debt  in 
question  as  subsisting.  {MiUer  v.  Talcott,  46  Barb.  172; 
Deyo's  Me'rs  v.  Jones'  Eairs,  19  Wend.  491.) 

R.  A.  Parmenter  for  respondent.  A  check  drawn  upon  a 
general  deposit  and  delivered  to  a  third  person  does  not  oper- 
ate as  a  transfer  or  assignment  of  any  part  of  the  general  fund, 
or  create  a  lien  at  law  or  in  equity  upon  the  deposit.  {jiEtna 
Nat,  Bk.  V.  Fourth  Nat.  Bk.,  46  K  Y.  82,  87 ;  Dykers  v. 
Leatlier  Mfg.  Bk.,  11  Paige,  612 ;  Qowperihwaitev.  Sheffield^ 
3  N.  Y.  251 ;  Ghapman  v.  WhiU,  6  id.  412 ;  Tyler  v.  Oimld, 
48  id.  682 ;  Atty.-Genl.  v.  GonU.  L.  Ins.  Go.,  71  id.  326  ;  Bk. 
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of  Brit.  Jfo.  Am,  v.  Merck.  Nat.  Bk.  of  N.  T.,^\  id.  106.)  The 
defense  of  the  statute  of  limitation  is  not  available  to  the  de- 
fendant on  this  appeal  under  the  proofs  and  the  exceptions. 
{OoiUotd  V.  Mayor ^  eto.y  87  N.  T.  441;  Downs  v.  Phc&tiix 
Bk.,  6  Hill,  297,  299 ;  Payne  v.  Gardner,  29  N.  Y.  146, 
171-172;  Bogers  v.  Weir,  S4:  id.  463,471;  Story  on  Bailm. 
66,  §  88 ;  Bisley  v.  Fhcenix  Bk.,  88  N,  Y.  318.) 

MiLLEB,  J.  The  controversy  in  this  action  arises  in  reference 
to  certain  moneys  belonging  to  one  John  Banker,  deceased, 
which  were  deposited  with  the  defendant  to  the  credit  of  the 
plaintiflE.  Previous  to  this  time  Banker  was  the  owner  of  a 
bond  and  mortgage  of  about  $6,000,  on  a  farm  formerly  be- 
longing to  him  upon  the  sale  of  which  the  mortgage  was  exe 
cuted.  This  mortgage  he  sold  and  received  a  check  for  the 
amount  of  the  sale.  On  the  19th  of  February  1869,  the  plain- 
tiff at  Banker's  request  took  his  check  to  the  bank,  and  had  it 
cashed  and  from  the  proceeds  paid  an  overdue  note,  upon  which 
Banker  was  indorser  of  about  $600,  gave  Banker  when  he  re- 
turned about  $200,  and  on  the  same  day  deposited  the  balance, 
$4',867.83,  with  defendant  in  his  own  name.  He  then  by  direc- 
tion of  Banker,  and  on  the  same  day,  drew  two  checks  payable 
to  Banker,  one  for  $3,500  and  the  other  for  $1,367,  and  de- 
livered them  to  him*  .  On  the  twenty-second  of  February  these 
two  checks  were  indorsed  by  Banker  and  delivered  to  one 
Ellen  M.  Hooghtaling  as  part  consideration  for  her  promise  of 
marriage  with  said  Banker.  On  the  twenty-third  of  February 
proceedings  were  instituted  by  David  A.  Banker,  son  of  John 
Banker,  in  the  nature  of  a  writ  de  lunatico  inquirendo,  to  in- 
quire as  to  the  lunacy  of  said  John  Banker,  and  a  commission 
issued  directing  an  inquisition  to  be  held,  and  by  virtue  of  said 
inquisition  held  March  tenth,  it  was  adjudged  that  Banker  was 
of  unsound  mind  and  incapable  of  governing  himself  or  man- 
aging his  property  and  had  been  in  such  state  of  lunacy  for  a 
period  of  six  months.  Pending  the  proceedings  an  order  was 
made  by  the  court  enjoining  the  bank  from  paying  over  to  any 
one  the  money  deposited  with  it  until  further  order  of  the  court. 
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On  the  thirty-fii-st  of  March,  an  order  was  made  confirming 
the  inquisition,  and  directing  the  bank  to  pay  over  the  money 
deposited  to  David  A.  Banker  as  committee  of  John  Banker, 
and  on  the  fourteenth  of  April  the  defendant,  on  receiving  an 
indemity  bond,  paid  over  to  the  committee  accordingly.  On 
the  6th  of  March,  1869,  the  check  for  $3,500  was  presented  to 
the  bank  for  payment  and  payment  refused,  and  on  the  28th 
of  August,  1871,  the  check  for  $1,367  was  likewise  presented 
for  payment,  and  payment  refused.  On  the  8th  of  March, 
1869,  John  Banker  was  married  to  Ellen  M.  Houghtaling. 
After  the  above-named  two  checks  were  presented  to  the  bank 
for  payment,  and  payment  refused,  Mrs.  Banker  recovered  a 
judgment  against  the  plaintifi  for  the  amount  of  the  same. 
Ranker  died  on  the  14th  of  September,  1869,  and  after  his 
decease  an  action  was  brought  in  the  Supreme  Court  by  his 
committee  to  set  aside  his  marriage  on  the  ground  of  his  alleged 
lunacy.  On  the  trial  of  the  action,  February  24,  1870,  it  was 
found  that  at  the  time  of  his  marriage,  March  8,  1869,  Banker 
was  not  of  unsound  mind ;  that  after  his  marriage  he  had  lucid 
intervals,  and  in  such  lucid  intervals  recognized  such  marriage  by 
cohabitation  and  otherwise,  and  that  at  the  time  of  his  death  be 
was  not  of  sound  mind,  and  judgment  was  entered  in  accord- 
ance with  these  findings. 

The  plaintifiPs  right  to  recover  in  this  action  does  not  rest 
upon  the  ground  that  he  was  the  owner  of  the  money  deposited 
in  the  bank  or  had  any  absolute  title  to  the  same.  It  clearly 
did  not  belong  to  him,  and  if  this  action  can  be  maintained,  it 
must  bo  for  the  reason  that  the  deposit  in  his  name  with  the 
consent  of  Banker  and  the  making  and  delivery  of  the  checks 
under  the  circumstances  stated,  conferred  upon  him  the  right 
to  enforce  payment  thereof  against  tlie  bank. 

As  the  money  in  the  bank  belonged  to  John  Banker  and  the 
deposit  was  made  by  his  direction,  it  mattered  not  that  the  de- 
posit was  made  to  the  plaintiff's  individual  account,  and  in  an 
action  brought  by  the  principal  the  bank  could  not  set  up  a 
want  of  privity.  ( Van  Alen  v.  Am,  Nat.  Bk,y  52  N.  T.  1.) 
We  must,  therefore,  assume  tliat  the  money  deposited  by  the 
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plaintifE  was  the  property  of  John  Banker  while  it  remained  in 
the  possession  of  the  defendant. 

Snch  being  the  case  the  question  arises  whether  the  payment 
which  was  made  by  the  bank  to  the  committee,  who  had  been 
appointed  by  the  Supreme  Court  in  the  proceedings  against 
Banker  as  a  lunatic,  was  a  legal  payment  which  discharged  the 
bank  from  liability  and  bars  the  plaintiffs  right  to  maintain 
any  action  for  the  same. 

The  law  makes  provision  for  the  appointment  of  a  committee 
of  the  personal  estate  of  a  lunatic  and  vests  in  such  committee 
the  right  to  possession  of  the  estate,  and  after  an  adjudication 
of  lunacy  has  been  made  and  confirmed  by  the  court,  and  a 
committee  of  his  estate  duly  appointed  and  qualified,  such  com- 
mittee occupies  the  same  position  and  fills  the  same  place  as  the 
lunatic  in  regard  to  his  personal  estate  and  property.  He  has 
the  same  control  and  possession  thereof,  and  in  all  ordinary  mat- 
ters the  right  to  deal  therewith,  as  the  lunatic  enjoyed  before  he 
was  found  to  be  of  unsound  mind.  The  committee  is  the  rep- 
resentative of  the  lunatic  in  respect  to  all  matters  connected 
with  his  estate. 

"When,  therefore,  on  the  10th  of  March,  1869,  in  proceedings 
had  againet  John  Banker,  the  regularity  of  which  is  not  disputed, 
a  judgment  of  lunacy  was  obtained  against  him,  and  thereupon 
subsequently  a  committee  appointed  to  take  charge  of  his 
estate,  he.  Banker,  became  divested  of  all  right  to  control 
liis  property  in  accordance  with  the  findings  under  the  inquisi- 
tion had.  That  inquisition  determined  not  only  that  he  was  a 
lunatic  on  said  tenth  day  of  March,  but  that  he  had  been  such 
for  a  space  of  six  montlis  previous.  A  short  time  after  that, 
the  committee,  who  had  been  duly  appointed  and  qualified,  ap- 
plied to  the  defendant  as  the  representative  of  Banker,  to  whom 
alone  the  money  deposited  by  the  plaintiff  belonged,  and,  ex- 
hibiting his  authority,  demanded  pajrment  of  the  money  and  it 
was  paid  to  him.  Banker,  who  was  the  owner  of  the  money, 
had  no  right  to  receive  it,  because  he  had  been  declared  a  luna- 
tic and  the  committee  was  the  only  person  whom  tlie  law  recog^ 
nized  as  having  authority  for  such  a  purpose. 
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Even  if  it  be  assamed  that  there  was  aa  equitable  right  iir 
Mi*s.  Banker  to  the  money  arising  out  of  the  ante-nuptial  con- 
tract with  her  husband,  such  equity  cannot  be  invoked  as  against 
the  bank  that  had  no  notice  of  the  same,  and  in  good  faith  paid 
the  money  to  the  legal  representative  of  the  owuot  thei'eof. 
The  bank  is  entitled  to  protection  for  the  reason  that  it  paid 
the  money  to  one  who  apparently  had  the  right  to  receive  it 
If  any  equitable  claim  existed  in  favor  of  any  third  l)arty,  it 
oonld  only  be  prosecuted  and  enforced  in  an  action  against  the 
committee  who  had  received  the  money  and  not  against  the 
bank  in  contravention  and  repudiation  of  its  right  to  pay  which 
it  had  exercised  in  good  faith  to  one  ostensibly  vested  with  law- 
ful authority  to  receive  the  same.  With  this  apparent  lawful 
authority  presented  by  the  committee  to  the  bank,  it  was  not 
required  to  examine  and  determine  the  equities  of  other  parties, 
of  which  it  had  no  knowledge,  to  the  fund,  and  it  had  a  right 
to  assume  that  the  committee  appointed  by  the  court  had  full 
power  to  act.  It  must  be  conceded  that  if  the  adjudication  of 
lunacy  was  in  force  at  the  time  the  payment  was  made,  it  was 
a  valid  and  legal  payment  and  an  effectual  bar  to  any  claim  by 
the  plaintiff  or  any  other  person  to  recover  the  money  of  the 
defendant.  Such  adjudication,  however,  is  assailed  by  the  re- 
spondent's counsel,  and  it  is  insisted  that  the  question  of  lu- 
nacy is  out  of  the  case  because  it  was  shown  that  the  presump- 
tion of  lunacy  arising  from  the  inquisition  in  the  lunacy  pro- 
ceedings against  John  Banker,  had  been  overcome  and  wiped 
out  by  the  subsequent  judgment  in  the  equity  suit  brought  by 
David  A.  Banker,  the  conmiittee,  against  Ellen  M.  Banker,  to 
declare  the  marriage  contract  null  and  void,  whereby  it  was  ad- 
judged that  at  the  time  of  his  marriage  on  the  8th  of  March, 
1869,  John  Banker  was  not  a  person  of  unsound  mind,  and 
therefore  he  must  be  regarded,  for  the  purposes  of  this  appeal, 
as  a  person  of  sound  mind  fully  capable  of  managing  his  affairs 
and  disposing  of  his  property  at  the  various  times  during  which 
the  transactions,  out  of  which  this  controversy  arose,  trans- 
pired. We  do  not  think  that  such  was  the  effect  of  the  j  ado:- 
inent  in  the  action  referred  to,  and  all  that  was  established 
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therebj'  was  the  sanity  and  ability  of  Banker  to  enter  into  the 
marriage  contract  on  the  eighth  of  March,  two  days  before  the 
inquisition  was  held  adjudging  him  a  luoatia 

The  other  findings  in  the  case,  a6  we  have  seen,  evince  that 
Banker  was  of  unsoand  mind  after  the  eighth  of  March  and  at 
the  time  of  his  death.  None  of  them  are  in  conflict  with  the 
general  finding  of  the  inquisition  that  ho  was  of  unsound  mind 
for  six  months  prior  to  the  time  it  was  held.  The  only  fact 
that  was  established  by  the  verdict  and  judgment  in  the  action 
to  set  aside  his  marriage  was  the  sanity  of  Banker  at  the  time 
he  entered  into  the  marriage  contract,  and  this  is  entirely  con- 
sistent with  the  finding  of  the  inquisition  that  he  was  a  lunatic 
two  days  afterward,  and  with  the  fact  that  he  was  such  on  the 
twenty-second  of  February,  when  the  alleged  transfer  of  the 
checks  was  made  to  Mrs.  Banker. 

It  cannot,  we  think,  be  denied,  in  view  of  all  the  circum- 
stances, that  the  judgment  in  the  action  referred  to  only  cov- 
ered the  day  of  Banker's  marriage,  to  which  alone  it  had  ref- 
erence. This  is  entirely  apparent  from  the  previous  inquisition, 
which  had  adjudged  that  he  was  a  person  of  unsound  mind 
and  a  lunatic  long  prior  to  his  marriage.  He  was  found  to 
have  been  a  lunatic  for  several  months  prior  to  that  time  by  the 
first  adjudication,  and  by  the  second  that  he  was  sane  at  the 
time  of  his  marriage  and  had  lucid  intervals,  but  was  of  un- 
sound mind  at  the  time  of  his  death.  Taking  all  these  facts  in 
connection,  there  is  no  ground  for  claiming  that  Banker  was 
not  of  unsound  mind  for  a  long  period  anterior  to  his  marriage 
and  after  the  same,  with  lucid  intervals  to  the  day  of  his  death. 
Such  being  the  case,  the  last  adjudication  could  not  affect  the 
conclusion  arrived  at  upon  the  inquisition  and  the  appointment 
of  the  committee  by  reason  thereof.  To  all  intents  and  pur- 
poses during  these  transactions,  with  the  single  exception  of  the 
day  of  his  marriage.  Banker  was  a  person  of  unsound  mind,  in- 
capable of  managing  his  affairs,  and  his  acts  during  the  trans- 
actions referred  to  were  invalid  and  liable  to  be  set  aside  on  ac- 
count of  his  lunacy.  Whatever  rights,  therefore,  existed  in 
favor  of  Mrs.  Banker  or  of  the  plaintiff  could  only  be  vindi- 
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cated  by  an  action  to  obtain  the  money  from  the  committee  to 
whom  it  had  been  lawfully  paid.  Neither  of  these  parties 
could  ignore  the  effect  of  the  findings,  upon  the  inquisition, 
against  Eanker  by  an  action  against  the  defendant.  Their 
remedy,  if  any  existed,  lay  in  a  different  direction,  as  we  have 
seen,  and  it  cannot  be  obtained  in  this  present  action. 

It  follows  that  the  order  appointing  the  committee,  upon  the 
findings  of  the  inquisition,  having  been  made  by  a  tribunal  that 
had  jurisdiction  of  the  person  and  property  of  the  said  John 
Banker,  was  binding  upon  Banker  and  his  privies  and  sufficient 
to  authorize  the  payment  by  the  bank  to  the  committee,  and 
that  the  court  erred  in  holding  the  defendant  liable  to  the  plain- 
tiff for  the  amount  of  the  two  checks  deposited  with  it  by  the 
plaintiff. 

We  are  also  of  the  opinion  that  the  plaintiff's  right  to 
recover  in  this  action,  which  was  brought  in  1878,  was  barred 
by  the  statute  of  limitations. 

While  it  is  true  that  ft  check  drawn  against  a  general  bank 
account  does  not  operate  as  an  assignment,  and  that,  as  a  gene- 
ral rule,  the  holder  cannot  maintain  an  action  against  the 
drawee  because  of  want  of  privity,  it  is  equally  true  that  the 
giving  of  a  check  authorizes  the  payee,  or  some  person  taking 
the  check,  to  make  demand  of  payment  (Bk.  of  British  N. 
Am.  V.  Merchcmta'  National  Bh^  91  N.  T.  106,  111),  and  the 
refusal  to  pay  on  presentation  of  the  check,  which  pre- 
sentation is  equivalent  to  a  demand  of  payment,  gives  to  the 
drawer  a  right  of  action,  in  case  he  has  funds  in  the  bank  to 
meet  the  check,  and  the  refusal  to  pay  was  without  his  au- 
thority. 

It  appeared  indisputably,  and  is  substantially  found  by  the 
trial  court,  that  the  two  checks  given  by  plaintiff  to  Banker 
and  by  him  indorsed  to  Ellen  M.  Houghtaling,  were  presented 
to  the  bank,  defendant,  for  payment,  and  payment  refused,  the 
one  in  March,  1869,  the  other  in  August,  1871.  At  the  time 
of  such  refusal  there  was  written  upon  one  of  the  checks  "  Pay- 
ment refused  ''  and  upon  the  other  "no  funds."  It  is  to  be 
presumed,  at  least  so  far  as  plaintiff  is  concerned,  that  the  per- 
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Bon  presenting  the  checks  had  the  right  so  to  do,  and  nothing 
is  shown  to  the  contrary  ;  such  being  ti)e  case,  the  bank  became 
liable  when  presentation  was  made  for  the  amount  of  each 
check,  and  payment  of  the  same  was  refused. 

We  think  that  a  demand  for  the  whole  balance  on  deposit  is 
not  requisite  in  order  to  enable  the  depositor  to  maintain  suit 
against  the  bank.  The  implied  contract  between  a  bank  and 
its  depositor  is  that  it  will  pay  the  deposits  when  and  in  such 
sums  as  are  demanded.  Whenever  a  demand  is  made  by  pre- 
sentation of  a  genuine  check  in  the  hands  of  a  person  entitled 
to  receive  its  amount,  for  a  portion  of  the  amount  on  deposit, 
and  payment  is  refused,  a  cause  of  action  immediately  arises. 
For  the  balance  no  suit  can  be  brought  until  demand  is  made. 
In  other  words,  the  depositor  has  the  election  to  make  the  whole 
claim  payable  at  one  time  by  demanding  the  whole,  or  in  install- 
ments by  demanding  portions  thereof,  and  it  would  be  a  novel 
doctrine  that  when  the  claim  has  thus  been  made  payable  in 
installments,  no  action  could  be  brought  for  an  installment 
which  has  become  due  and  payable,  because  there  is  a  residue 
of  the  claim  not  due. 

But  again,  the  general  rule  above  stated,  i.  e.  that  the  holder 
of  a  cheek  cannot  maintain  an  action  against  the  drawee,  is  not 
applicable  to  this  case.  The  money  deposited  by  plaintiff 
belonged  to  Banker,  and  the  deposit  in  the  bank  was  made  by 
his  direction.  It  matters  not  that  the  deposit  was  made  to  his, 
plaintiff's,  individual  account,  and  in  an  action  brought  by  the 
principal  against  the  bank,  upon  refusal  to  pay  his  agent's  check, 
the  bank  cannot  set  up  a  want  of  privity.  (  Van  Alen  v.  Am. 
Nat.  Bk.y  62  N.  T.  1.) 

Banker,  to  whom  the  money  belonged,  or  any  person  to 
whom  he  had  transferred  his  claim  against  the  bank,  could  have 
maintained  an  action  on  presentation  and  refusal  to  pay  the 
checks,  and  upon  demand  and  refusal  the  statute  began  to  run. 

The  claim  made  by  the  respondent's  counsel,  that  if  the 
action  had  been  barred  by  the  statute  of  limitations  it  was 
revived  by  the  payment  by  the  bank  of  the  two  checks  of  the 
plaintiff,  one  on  December  2, 1872,  of  $18.82,  and  the  other 
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on  March  27, 1873,  of  $4.33,  and  that  the  defendant  was  thereby 
estopped  from  interposing  the  defense  of  the  statute  of  limi- 
tations until  six  years  after  that,  is  not  well  founded.  The 
amount  of  these  two  checks  constituted  the  balance  which  was 
due  to  the  plaintiff  from  the  defendant  for  moneys  deposited  on 
his  own  account  separate  from  the  moneys  belonging  to  Banker 
for  which  the  checks  in  question  in  this  action  were  drawn.  As 
the  depositor  has  a  right  to  draw  his  check  for  separate  portions 
of  the  money  belonging  to  him  on  deposit  and  a  cause  of  action 
arises  upon  presentation  and  refusal  to  pay  such  check,  the  pay- 
ment of  the  checks  drawn  after  those  which  are  the  subject  of 
controversy  in  this  action,  could  not  affect  the  cause  of  action 
which  arose  upon  their  presentation  to  the  bank  and  its  refusal 
to  pay.  The  payment  of  the  two  checks  referred  to  did  not 
authorize  the  conclusion  that  the  defendant  intended  to  recog- 
nize the  fact  that  the  other  checks  were  still  a  subsisting  in- 
debtedness against  which  the  statute  had  not  commenced  to  run, 
but  such  payments  were  entirely  separate  and  independent 
transactions,  having  no  reference  whatever  to  the  checks  in  suit. 
Under  the  facts  there  is  no  ground  for  claiming  that  the  pay- 
ment of  the  checks  of  December  2,  1872,  and  March  27,  1873, 
was  a  recognition  of  any  indebtedness  beyond  them,  and  operated 
as  a  revival  of  the  debt  and  prevented  the  statute  from  running. 
The  respondent's  counsel  also  claims  that  und^  subdivision  3, 
section  414,  of  the  Code  of  Civil  Procedure,  a  person  entitled  to 
commence  an  action  when  the  Code  took  effect  might  commence 
such  action  before  the  expiration  of  two  years  after  the  Code 
should  go  into  effect,  and  that  as  the  Code  went  into  effect  May  1, 
1877,  he  had  until  May  1, 1879,  to  bring  his  action  before  it 
would  be  barred  by  the  statute  of  limitations.  We  do  not  under- 
stand such  to  be  the  rule  under  the  provision  cited,  which  dedaree 
that  a  person  entitled  under  said  section  to  bring  an  action 
when  the  Code  took  effect  where  he  commences  the  same 
before  the  expiration  of  two  years  after  the  Code  took  effect 
his  action  is  governed  by  the  same  law  applicable  thereto 
immediately  before  the  Code  went  into  effect  This  provision 
of  the  Code  only  left  actions  brought  within  two  years  to  be 
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governed  by  the  law  applicable  to  the  case  at  the  time  the 
Code  went  into  eflfect,  and  in  no  way  operated  to  extend  the 
time  for  the  application  of  the  statute  of  limitations.  It 
remains  in  force  the  same  as  before  the  enactment  of  the  Code. 

There  are  other  questions  in  the  case,  but  in  view  of  the 
conclusions  already  arrived  at,  their  examination  is  not  neces- 
sary. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Eabl,  Danfobth  and  Finoh,  JJ.,  on  both  grounds  discussed 
in  the  opinion ;  Andbewb,  J.,  on  first  ground ;  Kugeb,  Ch.  J., 
on  second  ground.    Hapaxlo,  J.,  absent. 

Judgment  reversed. 


John  A.  O'Rbillt,  Respondent,  v,  Thb  Cobpobation  of  the 
London  Assubanoe,  Appellant. 

J.,  an  agent  of  defendant,  waa  authorised  by  It  to  receive  proposals  for  fire 
insurance,  fix  rates,  receive  moneys  and  countersign,  issue  and  renew 
policies  which  were  furnished  him  in  blank,  signed  by  defendant's  man- 
ager, to  be  filled  by  him;  he  entered  the  insurance  he  effected  in  books 
kept  by  him,  and  made  daily  and  monthly  reports  to  defendant.  J.  issued 
a  policy  to  C,  which  contained  a  dause  providing  that  it  might  '*  be  eon* 
tinued  for  such  further  time  as  shall  be  agreed  on,  provided  the  premium 
therefor  is  paid  and  indorsed  on  this  policy,  or  a  receipt  is  given  for  the 
same/'  In  an  action  wherein  plaintiff, as  assignor  of  C, claimed  a  renewal 
of  the  policy,  his  evidence  was  to  the  effect  that  about  a  month  before 
the  expiration  of  the  policy,  J.  and  C.  had  a  conversation  in  reference  to 
the  insurance,  in  which  C.  told  J.  to  renew  the  policy,  and  the  latter 
stated  he  would  renew  it  for  another  year;  a  loss  occurred  after  the  ex- 
piration of  the  original  policy;  no  renewal  receipt  was  ever  executed ;  no 
renewal  was  indorsed  on  the  policy  or  entry  thereof  made  by  J.,  or  report 
thereof  made  by  him  to  defendant;  the  premium  was  not  paid,  tendered 
or  otherwise  arranged,  and  no  action  or  further  conversation  had  between 
J.  and  C.  in  regard  to  the  insurance  until  after  the  fire,  although  J.  and 
C.  were  near  neighbors.  During  six  months  after  the  fire,  0.  made  no 
claim  under  the  policy  and  gave  no  notice  of  his  loss.    Bisld,  that  the 
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testimonj  failed  to  show,  and  did  not  justify  a  finding  of  a  renewal  of 
the  policy. 

(Argued  March  1,  1886 ;  decided  March  16,  1886.)     ' 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  23,  1884,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  upon  an  alleged  agreement  to  renew  a  policy 
of  fire  insurance. 

The  material  facts  are  stated  in  the  opinion. 

Zouis  Mars/ioU  for  appellant.  Jackson  was  not  authorized 
by  the  defendant  to  make  the  alleged  contract  of  renewal. 
{Mersereau  v.  PJmnixM.  L,  Jtis.  Go.^  66  N.  T.  278.)  By 
the  terms  of  the  eleventh  condition  of  the  policy,  Jackson, in  any 
transactions  that  may  have  occurred  between  him  and  Craner 
with  reference  to  the  renewal  of  the  policy  annexed  to  the 
complaint,  acted  as  the  agent  of  Oranerand  not  of  the  defend- 
ant, and  he  not  having  communicated  the  fact  of  such  negotia- 
tions that  may  have  occurred  between  him  and  Craner  to  the 
company,  and  the  latter  not  having  taken  any  action  thereon, 
no  contract  of  insurance  was  effected  in  favor  of  Craner. 
{Sargent  v.  Nat.  Ins.  Co.^  86  W.  Y.  626 ;  Sower  v.  Com.  Un. 
Ins.  Co.y  decided  recently  in  Supreme  Court  of  Pennsylvania  ; 
Rohrhach  v.  Oermania  F.  Ins.  Co^  62  N.  T.  47;  Aleao- 
ander  v.  Germania  F.  Ins.  Go.^  66  id.  464 ;  Van  Schaick  v. 
Niagara  F.  Ins.  Co.^  68  id.  434.)  Whatever  may  have  been 
Jackson's  legal  relation  to  the  defendant,  and  whatever  may 
have  been  his  powers,  there  is  not  as  matter  of  fact  evidence  of 
a  contract  to  renew.  {Luby  v.  II.  R.  R.  Go.j  17  N.  Y.  131 ; 
Anderson  v.  R.  W.  A  O.  R.  R.  Co.,  54  id.  344;  People,  ex 
rd.  Tenth  Nat.  Bh,  v.  Green,  5  T.  &  0.  379 ;  Dean  v.  ^tna 
L.  Ins.  Co.,  62  N.  Y.  643 ;  WhiU  v.  MiUer,  71  id.  118 ; 
Covlter  V.  Am.  M.  U.  jEb.  Co.,  56  id.  685  ;  Niohds  v.  White, 
85  id.  531.)  A  contract  to  renew  a  policy  of  insurance  is  a 
oontract  to  continue  the  insurance  upon  the  terms  and  condi- 
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tion  of  the  original  policy,  and  there  can  be  no  recovery  for 
breach  of  such  a  contract,  except  upon  showing  compliance 
with  the  conditions  precedent  to  a  recovery  upon  the  policy. 
(Wood  on  yire  Ins.,  §  131 ;  Hay  v.  Star  Jns.  Co.,  77  N.  Y. 
235.)  There  cannot  be  a  recovery  in  this  action,  because  Cra- 
ner  failed  to  pay  the  premium  of  insurance,  and  failed  to 
establish  a  waiver  of  such  payment  by  the  defendant.  (Wood 
on  Fire  Ins.,  §  5 ;  Wood  v.  PougKkeefpsie  Ins.  Go.,  32  N.  T. 
619 ;  Hambleton  v.  Home  Ins.  Co.,  6  Bissell,  91.> 

John  B.  Khne  for  respondent.  Jackson  was  the  agent  of 
the  defendant  in  the  locality  in  which  he  acted,  and  had  full 
authority  to  make  the  contract  to  renew  the  tlien  existing 
policy.  {Tr%Mte€s,  etc.,  v.  BrooUyn  F.  Ins.  Co.,  19  N.  T.  305, 
311:  EUis  V.  Albany  City  F.  Ins.  Co.,  50  id.  402-409; 
Angd  v.  Hartford  F.  Ins.  Co.,  59  *id.  171 ;  Parker  v.  Arctic 
F.  Ins.  Co.,  1  Sup.  Ot.  [T.  &  C.]  397 ;  Wood  on  Fire  Ins., 
§  11.)  Jackson  was  the  agent  of  defendant  and  not  of 
Craner  in  making  the  contract  of  renewal.  {Partridge  v. 
Commercial  F.  Ins.  Co.,  17  Hun,  95,  97.) 

Earl,  J.  From  1876  until  after  the  commencement  of  this 
action,  one  Amos  Jackson  was  the  agent  of  the  defendant  at 
Jordan  in  this  State,  under  a  written  appointment  by  which  his 
powers  were  limited  and  described  as  follows :  "  To  receive 
proposals  for  insurance  against  loss  and  damage  by  fire  in  Jor- 
dan and  vicinity,  to  fix  rates  of  premiums,  to  receive  moneys, 
and  to  countersign,  issue,  renew  and  consent  to  the  transfer  oi 
policies  signed  by  the  managers  for  the  United  States  for  the 
London  Assurance  Corporation,  subject  to  the  rules  and  regu- 
lations of  said  company,  and  such  instructions  as  might  be 
given  from  time  to  time  by  its  managers."  He  was  furnished 
by  the  defendant  with  blank  policies  signed  by  its  secretary, 
which  he  filled  up  when  applications  for  insurance  were  made 
to  him ;  he  entered  the  insurances  effected  by  him  in  books 
kept  by  him,  made  to  the  company  daily  and  monthly  reports 
of  his  transactions,  and  made  monthly  r^n^itt^nces  of  premi- 
Sickbls— Vol.  LVI.  7? 
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ums.  On  the  14th  day  of  August,  1879,  he  issued  a  policy  to 
one  Nicholas  Crancr  upon  a  building  owned  by  him  in  the  vil- 
lage of  Jordan,  insuring  him  against  loss  by  fire  to  the  amount 
of  $1,500  for  one  year  from  that  date.  The  policy  contained 
the  following  provisions :  "  This  insurance  (the  risk  not  being 
changed)  rnay  be  continued  for  such  farther  time  as  shall  be 
agreed  on,  provided  the  premium  therefor  is  paid  and  indorsed 
on  this  policy,  or  a  receipt  given  for  the  same,  and  it  shall  be 
considered  under  the  original  representation  and  for  the  original 
amounts  and  divisions  unless  otherwise  specified  in  writing." 
"  This  corporation  shall  not  be  liable  by  virtue  of  this  policy 
or  any  renewal  thereof  unless  the  premium  therefor  shall  be 
actually  paid."  In  July,  1880,  about  four  weeks  before  the 
expiration  of  the  policy,  Jackson  went  to  Oraher  and  had  the 
following  conversation  with  him  as  detailed  by  Oraner  in  his 
evidence:  '*He  came  in  and  said  I  had  better  put  another 
thousand  dollars  upon  the  building.  He  wanted  to  know  if  I 
was  not  ready.  I  said  I  would  run  a  little  risk  myself,  but  I 
thought  that  I  would  not  then.  Then  he  spoke  about  the 
other,  and  said  it  would  not  be  but  $15  the  next  year,  and 
that  was  low.  I  told  him  I  thought  it  was  very  reasonable, 
but  that  I  would  run  some  risk  myself.  I  don't  know 
whether  he  said  when  it  expired.  He  said  he  wanted  to  put 
on  another  thousand.  He  did  some  little  trading,  I  guess, 
with  me  at  the  time.  He  didn't  say  any  more  then ;  that 
is  all  the  conversation  I  remember  at  the  time.  Q.  Did  you 
state  to  him  that  you  would  pay  the  premium?  A.  Nothing  was 
said  about  it;  I  told  him  to  renew  the  policy — it  was  $1,500, 
and  he  wanted  a  thousand  more.  I  understood  him  to  say  he 
would  renew  it.' '  Craner's  son  testified  that  he  heard  the  same 
conversation,  and  he  stated  it  as  follows :  "Jackson  wanted  to  put 
^  on  a  thousand  dollars  more ;  father  said  he  thought  he  would 
run  some  risk  himself;  Jackson  thought  it  would  be  but  one 
per  cent  now,  or  $15  for  $1,500;  father  said  he  knew  it  was  low, 
but  that  he  would  carry  but  $1,500 ;  Jackson  said  he  was  a  good 
customer  of  father's  and  would  like  some  of  his  insurance  bus- 
iness ;  father  said  lie  would  carry  that,  and  Jackson  said  all 
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right,  he  would  renew  it  for  another  year ;  my  father  told  him 
at  the  store  all  right,  to  keep  it  in  force ;  that  was  at  the  store 
in  1880;  Jackson  said  he  would."  Jackson,  called  as  a  witness 
for  the  plaintiff,  gave  a  different  version  of  the  convei'sation, 
and  substantially  denied  that  he  agreed  Jfco  renew  the  policy. 
The  property  insured  was  destroyed  by  fire  on  thS  2d  of  Feb- 
ruary, 1881,  about  seven  months  after  this  conversation  ;  and 
in  the  meantime,  although  Craner  and  Jackson  were  near  neigh- 
bors and  met  almost  daily,  they  had  no  conversation  whatever 
about  the  insurance  or  the  renewal  of  the  policy,  and  the  sub- 
ject was  never  mentioned  between  them.  No  renewal  receipt 
was  ever  executed  or  given  by  Jackson  to  Oraner,  and  the  re- 
newal was  not  indorsed  on  the  policy,  and  no  entry  of  the  re- 
newal was  ever  made  on  any  paper  or  in  any  book  by  Jackson. 
The  premium  was  not  paid  or  tendered  or  otherwise  arranged, 
and  no  report  of  the  renewal  was  made  to  the  defendant,  and 
no  action  whatever  was  taken  by  either  party  in  reference 
thereto  previous  to  the  fire.  By  the  same  fire  which  destroyed 
Craner's  building,  Jackson  losl  a  building  which  was  insured  by 
the  defendant,  and  he  was  present  at  the  fire,  and  upon  inform- 
ing the  defendant  of  his  loss  congratulated  it  and  himself  for 
not  having  any  risk  upon  Craner's  property  ;  and  upon  being 
spoken  to  by  Craner  the  next  day  after  the  fire,  he  stated  to 
him  that  he  was  not  insured  ;  and  during  six  months  thereafter 
Craner  made  no  claim  upon  his  policy  and  gave  no  notice  of 
his  loss.  In  January,  1882,  he  transferred  his  claim  against 
the  defendant  to  the  plaintiff,  who  paid  $1  therefor,  and  in  ad- 
dition thereto  agreed  to  give  him  one-half  of  what  he  should 
recover  of  the  defendant. 

Upon  these  facts  we  think  it  cannot  be  held  that  Craner  had 
a  valid  insurance  or  a  valid  contract  for  insurance  upon  his 
property.  There  was  no  present  renewal  of  his  policy,  and, 
considering  the  terms  of  the  policy  and  all  the  circumstances, 
we  think  Craner  and  Jackson  could  not  have  supposed  or  un- 
derstood that  a  binding  contract  for  the  renewal  had  been  made. 
The  premium  was  not  paid  or  arranged  in  any  way,  and  it  was 
not  agreed  that  credit  should  be  given  therefor.    There  was 
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nothing  but  the  casual  conversation  detailed  by  the  two  wit- 
nesses which  took  place  four  weeks  before  the  renewal  would 
be  needed.  Further  action  must  have  been  contemplated  by 
the  parties  to  the  transaction.  Craner  should  have  paid  or  ten- 
dered the  pi|Bmium  and  asked  for  the  renewal.  It  cannot  be 
held  that  payment  of  the  premium  was  waived,  as  the  defend- 
ant knew  nothing  about  the  alleged  renewal,  and  Jackson 
either  did  not  understand  that  there  was  any  renewal,  or  had 
forgotten  the  conversation  he  had  had  with  Craner. 

In  order  to  uphold  and  enforce  this  insurance,  we  would 
have  to  go  further  than  any  decision  of  this  court  has  yet  gone, 
and  lay  down  an  impolitic  rule  which  would  make  the  business 
of  insurance,  transacted  through  agents  all  over  the  country,  far 
away  from  their  principal,  altogether  too  hazardous  and  uncer- 
tain. 

Therefore,  without  noticing  other  points  argued  on  behalf 
of  the  appellant,  we  are  of  opinion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Danforth,  J.,  not  voting. 

Judgment  reversed. 
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!n  the  Matter  of  the  Application  of  Adelia  L.  Otis,  Executrix, 

etc.,  et  al. 

After  inquiaitioDL  found  and  the  appointment  of  a  committee  of  the  estate 
of  a  lunatic,  the  court  has  jurisdiction  to  direct  the  application  of  the 
estate  to  the  payment  of  demands  existing  against  it,  and  this  relief  maj 
be  granted  on  petition  of  a  claimant. 

Where  the  estate  is  insufficient  to  pay  the  debts,  the  assets,  personal  as 
well  as  real,  must  be  distributed  ratably  among  all  the  creditors  ;  the 
petitioning  creditor  is  not  entitled  to  a  preference. 

A  claim  for  rent  under  a  lease  to  the  lunatic,  whether  accruing  before  or 
after  the  appointment  of  a  committee,  has  no  intrinsic  preference  oyer  his 
other  debts,  and  in  the  absence  of  some  special  equity  growing  out  of  the 
circumstances  of  the  particular  case,  the  landlord  comes  in  simply  as  a 
general  creditor  for  the  rent  unpaid. 

It  BeerjM  that  if  the  leased  premises  are  occupied  by  the  committee  and 
such  occupation  is  to  the  advantage  of  the  estate,  as  when  it  is  necessary 
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to  carr/  on  or  close  up  the  business  of  the  lunatic,  the  rent  accruing  dur- 
ing such  occupation  will  be  regarded  as  a  reasonable  expense  incurred 
by  the  committee  to  be  paid  before  tbe  claims  of  other  creditors. 

As,  however,  the  committee  takes  no  title  to  the  estate,  he  being  a  mere 
bailifif  to  take  charge  of  it,  such  occupation  bj  him  for  a  time  does  not 
make  him  liable  as  assignee  for  the  term,  it  creates  no  privity  of  estate 
between  him  and  the  lessor. 

Tbe  distinction  between  such  a  case  and  that  of  a  receiver  or  assignee  in 
bankruptcy  pointed  out. 

Where,  therefore,  the  committee  of  the  estate  of  a  lunatic  continued  to 
carry  on  his  business,  occupying  for  that  purpose  premises  held  by  him 
under  a  lease  for  a  term  of  years,  and  thereafter  the  committee  resigned 
and  a  new  one  was  appointed  who  closed  up  the  business,  and  upon 
petition  of  the  landlord  that  said  committee  be  required  to  pay  rent  sub- 
sequently accruing,  it  appeared  that  the  committee  had  not  occupied  the 
premises  during  any  portion  of  the  quarter  for  which  rent  was  claimed, 
also  that  the  estate  was  insolvent,  Md,  that  the  prayer  of  the  petition 
was  properly  denied;  that  he  was  not  entitled  to  a  preference,  but  simply 
to  come  in  and  share  with  the  other  creditors. 

(Argued  March  2, 1886  ;  decided  March  16,  1886.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
court,  in  the  first  judicial  department,  made  January  13, 1886, 
which  reversed  an  order  of  Special  Term,  directing  Eustace 
Conway  as  committee  of  the  estate  of  Oscar  Strasburger,  a 
lunatic,  to  pay  rent  accruing  under  a  lease  to  the  lunatic  of  cer- 
tain premises  in  the  city  of  New  York.  Tlio  order  appealed 
from  also  denied  the  prayer  of  the  petitioners,  the  lessors. 
(Reported  below,  38  Hun,  597.) 

On  September  17,  1884,  said  Strasburger  was  adjudged  a 
lunatic,  and  a  committee  of  his  estate  appointed;  he  was,  prior 
to  that,  engaged  in  business  in  New  York  city,  occupying  for 
that  purpose  premises  leased  to  him  by  the  petitioners  for  a 
term  of  years,  for  an  annual  rent  payable  in  quarterly  install- 
ments. The  committee  so  appointed  continued  the  business ; 
said  committee  resigned  and  Mr.  Conway  was  appointed ;  he 
did  not  continue  the  business  and  never  occupied  or  used  the 
premises.  The  petition  prayed  that  he  be  required  to  pay  the 
quarter's  rent  falling  due  under  the  lease  May  1,  1885.  It 
appeared  that  the  estate  was  utterly  insolvent. 


582  Matter  of  Applicatiok  of  Otis  et  al.       [March, 


Statement  .of  case. 


John  L.  Cadwalader  for  appellants.  Where  an  assignee,  a 
receiver  or  a  committee  takes  deliberate  possession  of  demised 
premises  and  uses  them  for  the  estate,  he  becomes  in  equity  an 
assignee  of  the  lease.  (Taylor  on  Landl.  &  Ten.,  §§  437- 
444 ;  Martin  v.  Blacky  9  Paige,  644 ;  Young  v.  Peyser^  3 
Bosw.  308 ;  Aaior  v.  Lent^  6  id.  612  ;  Morion  v.  Pinkney^  8 
id.  185,  139-40 ;  Jones  v.  Hausmanny  10  id.  168 ;  In  re 
Catherine  Wolfe,  Sup.  Ct,  Sp.  Term,  Sept.  17,  1878,  MSS., 
per  Daniels,  J. ;  People  v.  JVat,  Trust  Co.y  82  N.  Y.  283 ; 
Woodrufv.  K  R.  Co,,  93  id.  609,  624;  People  v.  Un.  Z. 
In8,  Co.y  30  Hun,  142;  In  the  Matter  of  Otis,  34  id.  '42 ; 
Moore  v.  Higgins,  20  Weekly  Dig.  123.)  An  assignee  who 
has  deliberately  assumod  a  lease  cannot  rid  himself  of  it 
by  a  notice  or  by  expressing  a  wish  to  avoid  further  liability. 
(Taylor  on  Landl.  &  Ten.  [5th  ed.],  §§  444,  461 ;  PeopU 
V.  NaL  Trust  Co.,  82  N.  Y.  283.)  The  term  "assignee" 
is  very  comprehensive,  and  extends  to  all  persons  taking  the 
estate  in  the  lease,  either  by  act  of  the  party  or  by  operation  of 
law.  (2  Piatt  on  Leases,  419  ;  Hannon  v.  Stevenson,  2  B.  & 
Aid.  303 ;  PeopU  v.  Hat  Trust  Co,,  83  N.  Y.  283 ;  WoocU 
ruff  \.  Erie  R.  Cb.,  93  id.  624;  People  v.  Ncvt.  Trust  Co., 
82  id.  283.)  If  the  estate  once  becomes  vested,  nothing  short 
of  a  deed  of  conveyance  or  an  assignment  of  the  lease  will  dis- 
charge the  assignee  from  liability.  (2  Piatt  on  Leases,  449  ; 
Taylor  on  Landl.  &  Ton.,  §  452  ;  Lewis  v.  Burr,  8  Bosw. 
148;  Tate  v.  MoCormick,  23  Hun,  218.)  The  commit- 
tee  is  in  possession  by  his  sub-tenants.  The  possession  of 
the  sub-tenant  is  his  possession.  (Taylor  on  Landl.  &  Ten.  [7th 
ed.],  §§  444,  461 ;  Cwrter  v.  Hanmett,  18  Barb.  608  ;  Moore 
V.  Higgins,  20  Weekjy  Dig.  123.)  It  is  not  material  from 
what  source  the  f  and  in  the  committee's  hands  has  come  ;  he 
must  discharge  this  liability  from  any  funds  that  he  may  have 
in  his  hands.  {Moore  v.  Higgins,  20  Weekly  Dig.  123  ;  Wood- 
ruff V.  Erie  R.  Cb.,  93  N".  Y.  623.)^  The  petitioners  are 
entitled  to  recover  their  rent  by  a  summary  order,  such  as  was 
made  at  Special  Term.  {People  v.  Nat.  Tf^ust  Co.,  82  K  Y. 
283  ;  People  v.  Un.  L.  Ins.  Co.;  30  Hun,  142 ;    Woodruff  v. 
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JSfie  R.  Co.,  93  N.  Y.  619-20;   In  the  Matter  of  Otis,  34 
Hun,  542.) 

Francis  Lynde  Stetson  for  respondent.  By  accepting  ap- 
pointment as  temporary  committee,  Mr.  Conway  did  not  be 
come  chargeable  with  the  payment  of  rent  to  the  petitioners, 
except  in  due  course  of  administration  of  the  lunatic's  estate 
which  was  insolvent.  {People  v.  Nat.  Tmst  Co.,  82  N.  T. 
2S3-287;  Martin  v.  Black,  9  Paige,  641;  34  Hun,  642; 
Howard  v.  Heinerschitt,  16  id.  177.)  A  receiver,  and  conse- 
quently a  committee,  has  a  right  to  waive  a  term  under  a 
lease.  {Martin  v.  Black,  9  Paige,  641 ;  Woodruff  v.  Erie  R, 
Co.,  93  N.  Y.  609-624.)  The  committee  cannot  become  by 
operation  of  law  or  equity  the  assignee  of  a  lease  which  had 
been  made  io  the  lunatic.  {Copeland  v.  Stephens,  1  Bam.  & 
Aid.  594 ;  F&rrin  v.  Myrick,  41  N.  Y.  319 ;  Drury  v.  Fitch, 
Button,  16.) 

Andrews,  J.  The  jurisdiction  confided  to  the  court  over 
the  persons  and  estates  of  lunatics,  carries  with  it  as  a  neces- 
sary incident,  after  inquisition  found  and  the  appointment  of 
a  committee,  the  power  to  direct  the  application  of  the  estate 
of  the  lunatic  to  the  payment  of  demands  existing  against  it, 
and  this  relief  may  be  granted  on  the  petition  of  the  claimant. 
{Exrs.  of  Brasher  v.  Van  Cortland,  2  Johns  Ch.  244 ;  In  re 
Heller,  3  Paige,  199, 200 ;  People  v.  Nat  Trust  Co.,  82  N.  Y. 
283.)  This  jurisdiction  in  its  origin  was  equitable,  and  is  ex- 
ercised upon  equitable  principles,  and  in  accordance  with  the 
maxim  that  "  equality  is  equity."  This  equitable  rule  has 
been  embodied  in  the  statute  in  respect  to  the  distribution  of 
money  arising  from  the  sale  of  the  land  of  the  lunatic,  for  the 
payment  of  debts,  which  declares  that  the  proceeds  shall  be 
distributed  ratably  among  all  the  creditors.  (2  Rev.  Stat.  64, 
§  15  ;  Code  of  Civ.  Pro.,  §  2364.)  There  is  no  express  statu- 
tory provision  regulating  the  mode  of  distribution  of  the  per- 
sonal assets,  but  it  cannot  be  doubted  that  when  the  assets  are 
insufficient  to  pay  all  the  debts  in  full,  the  same  rule  of  equality 
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should  be  applied.     In  view  of  this  principle  the  relief  sought 
by  the  petitioner  was  properly  denied. 

The  lunacy  of  Strasburger  did  not  discharge  or  affect  his 
covenants  in  the  lease.  The  rent  accruing  after  the  appoint- 
ment of  the  committee  became  a  charge  upon  his  estate,  and 
was  a  demand  which  the  petitioners  could  present  and  have 
adjusted  in  the  ordinary  course  of  administration.  A  claim 
for  rent  under  a  lease,  whether  accniing  before  or  after  the  ap- 
pointment of  a  committee,  has  no  intrinsic  preference  over 
other  debts  of  the  lunatic.  The  lessor  has  his  remedy  by  re- 
entry in  case  of  default  in  payment  of  the  rent,  or  he  may 
forego  his  right  to  terminate  the  term,  and  come  in  as  a  gen- 
eral creditor  of  the  estate  for  the  rent  unpaid.  There  may  be 
equitable  reasons  upon  which  the  court  in  a  particular  case 
ought  to  give  a  preference  for  rent  accruing  after  the  appoint- 
ment of  the  committee.  If  the  leased  premises  are  occupied 
by  the  committee,  and  such  occupation  is  to  the  advantage  of 
the  estate,  as  where  it  was  necessary  in  order  to  carry  on  or 
close  up  the  business  of  the  lunatic,  the  rent  accruing  during 
such  occupation  would  justly  be  regarded  bb  a  reasonable  expense 
incurred  by  the  committee  to  be  paid  before  the  claims  of  general 
creditors.  But  we  perceive  no  equitable  principle  upon  which  a 
demand  for  rent  takes  preference  of  other  debts,  in  the  absence  of 
a  special  equity  growing  out  of  the  circumstances  of  a  particular 
case.  It  is  claimed  that  the  occupation  of  the  premises  for  a 
time  by  the  first  committee  was  an  acceptance  of  the  lease  by 
him,  and  that  he  thereby  became  liable  as  assignee  of  the  terra, 
and  that  the  present  committee  succeeded  to  his  situation  and 
responsibility.  If  this  claim  was  well  founded,  it  would  be 
material  only  as  bearing  upon  the  general  equity  of  the  com- 
mittee, to  be  protected  against  liability,  by  charging  the  fund 
in  his  hands  with  the  rent  before  paying  the  general  creditors. 
But  we  are  referred  to  no  authority  which  sustains  the 
proposition  that  the  committee  of  a  lunatic  becomes  charge- 
able as  assignee  of  a  lease  held  by  the  lunatic,  by  reasoQ 
of  his  occupation  of  the  premises  after  his  appointment. 
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It  is  well  settled  that  a  receiver,  or  an  assignee  in  bank- 
ruptcy, or  an  assignee  for  the  benefit  of  creditors,  if  he  elects 
to  accept  a  lease  belonging  to  the  debtor,  or  assignor,  becomes 
by  such  election  assignee  of  the  lease  and  personally  liable  on 
the  covenant  to  pay  rent,  of  which  liability  he  can  only  dis- 
charge himself  by  an  assignment  or  surrender.  {Copeland  v. 
Stephens^  1  Bam.  &  Aid.  694: ;  Thomas  v.  Pemherton^  7  Taunt. 
206 ;  ClarJc  v.  Hume^  1  Ryan  &  M.  207 ;  Carter  v.  Warns, 
4:  Carr.  &  P.  191 ;  Martin  v.  .Black,  9  Paige,  641 ;  Journeay 
V.  BracJdeyy  1  Hilt.  447 ;  Lewis  v.  Burr,  8  Bosw.  140.)  This 
doctrine  proceeds  on  the  ground  that  on  the  election  being 
made,  the  receiver  or  assignee  becomes  vested  with  the  title  to 
the  leasehold  interest,  and  a  privity  of  estate  is  thereby  cre- 
ated between  the  leasor  and  the  receiver  or  assignee,  by  virtue 
of  which  the  latter  becomes  liable  on  the  covenants  running 
with  the  land.  But  the  committee  of  a  lunatic  takes  no  title 
to  the  real  or  personal  estate  of  a  lunatic.  He  is  a  mere  bailiff 
to  take  charge  of  the  property  of  the  lunatic,  and  to  administer 
it  subject  to  the  direction  of  the  court.  His  possession  is  the 
possession  of  the  court.  I^In  re  HeUer,  supra;  Nos  v.  Gibson, 
7  Paige,  513 ;  Petrie  v.  Shoemaker,  24  Wend.  84,  85  ;  Lane  v,. 
Schermerhorn,  1  Hill,  97.)  It  follows  as  a  necessary  conse- 
quence from  the  nature  of  his  office  and  the  fact  that  the  title 
to  the  lunatic's  property  is  not  divested  by  the  appointment  of 
the  committee,  that  the  occupation  by  the  latter  under  a  lease 
to  the  lunatic,  is  in  the  character  of  servant,  agent  or  bailiff, 
and  creates  no  privity  of  estate  between  him  and  the  lessor. 
The  facts  in  this  case  did  not  call  upon  the  court  to  inter- 
vene for  the  protection  of  the  committee,  nor  do  they  furnish 
any  ground  for  equitable  preference  of  the  claim  of  the  peti- 
tioner. The  lunatic's  estate  is  largely  insolvent ;  the  commit- 
tee has  not,  in  fact,  occupied  the  premises  during  any  portion 
of  the  quarter  for  which  rent  is  claimed  ;  the  petitioner  was 
notified  by  the  present  committee  on  his  appointment,  that  he 
would  not  occupy  the  premises;  the  continuance  of  the  lease 
was  a  disadvantage  to  the  estate,  and  the  remedy  of  the  peti- 
tioner to  oust  the  sub-tenant  and  to  regain  possession  of  the 
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premisesj  was  complete.  The  lessor  has  a  claim  against  the  lu- 
natic's estate,  upon  which  he  can  come  in  with  the  other  cred- 
itors. It  would  bo  inequitable,  under  the  circumstances,  to 
give  him  a  preference. 

The  order  of  the  General  Term  should  be  affirmed. 

All  concur. 

Order  affirmed. 


"3  ^  Geoboe  C.   Pbeston,  Respondent,  v.   Samuel   R.  Hawley, 


Appellant. 
101       ^'sse 

__Z5_-  To  maintain  an  action  for  use  and  occupation  (tf  real  property,  it  is  not  only 

necessary  for  plaintiff  to  prove  title,  but  that  tlie  conventional  relation 
of  landlord  and  tenant  existed  between  the  parties. 

While  it  is  not  essential  to  show  that  this  relation  was  created  by  writ 
ten  instrument  or  express  agreement,  there,  must  be  proof  of  some  cir- 
cumstances authorizing  an  inference  that  the  parties  intended  to  assume 
that  relationship  toward  each  other. 

A  vendor  of  real  estate  who  remains  In  possession  of  part  of  the  property 
after  the  conveyance  does  not  thereby  become  tenant  to  the  purchaser, 
and  is  not  liable  for  use  and  occupation. 

It  seenis  tlie  remedy  of  the  purchaser,  if  the  vendor  refuses  to  surrender 
the  possession,  is  by  action  of  ejectment  alone,  in  which  he  may  recover 
damages  by  way  of  mesne  profits  for  the  unlawful  withholding  of  pos- 
session. 

In  an  action  for  use  and  occupation  it  appeared  that  plaintiff  purchased  of 
defendant  the  premises  in  question,  consisting  of  a  hat  factory  and  machin- 
ery therein.  After  the  conveyance  defendant  allowed  certain  stock  used 
in  the  business,  which  was  on  the  premises  at  the  time  of  the  sale, 
to  remain  there  for  about  two  months  after  the  conveyance.  Plaintiff 
demanded  rent,  but  this  defendant  refused  to  pay,  offering  to  pay  for 
storage ;  this  was  about  a  month  before  he  removed  the  stock.  MM, 
that  the  evidence  failed  to  show  the  existence  of  the  relation  of  landlord 
and  tenant ;  and  that  the  action  was  not  maintainable. 

(Argued  March  8, 1686  ;  decided  March  23,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpregie 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  Maj  80,  1884:,  which  affirmed  a  judgment  in  favor  of 
plaintifiE. 

Thia  action  was  for  use  and  occupation. 

The  material  facts  are  stated  in  the  opinion. 

Oeorge  Wilcox  for  appellant.  This  action  being  for  use  and 
occupation  cannot  be  maintained  unless  the  relation  of  land- 
lord and  tenant  existed  between  the  plaintifi  and  defendant. 
{Thompson  v.  Power ^  60  Barb.  403,  477  ;  Sylvester  v.  Rawl- 
ston,  31  id.  286 ;  EaU  v.  Southmayd,  15  id.  36.)  This  rela- 
tion  cannot  exist  except  by  mutual  agreement.  {Benjamin  v. 
Benjamin,  5  N.  T.  388 ;  Woodf.  Landl.  &  Ten.  [11th  ed.]  510  ; 
Tayl .  Landl.  &  Ten.  [7th  ed.]  636  ;  Dart  on  V  end.  &  Purcli.  816 ; 
Bo8to7i  V.  Binnet/j  11  Pick.  1-9 ;  Greenup  v.  Vemony  16  111. 
26 ;  Tew  v.  Jones,  13  M.  &  W.  12.)  A  vendee  who  enters 
into  possession  after  contract  to  purchase,  which  contract  fails 
for  any  reason  whatever — even  his  own  fault  —  is  not  liable 
to  an  action  for  use  and  occupation.  {Smith  v.  Stewart,  6 
Johns.  46 ;  Bancroft  v.  WardweU,  13  id.  489 ;  Thompeon  v. 
Bower,  60  Barb.  463;  Sylvester  v.  Bawlston,  30  id.  286; 
HaU  V.  Southmayd^  15  id.  36.) 

Charles  M.  Preston  for  respondent.  The  relation  of  land- 
lord and  tenant  existed  between  the  parties,  and  the  action  for 
use  and  occupation  was  well  brought.  (McAdam  on  Landl.  & 
Ten.,  §  30 ;  Pierce  v.  Pierce,  25  Barb.  243  ;  Thomas  v.  Nelson, 
69  N.  Y.  118  ;  Beeder  v.  Sayer,  70  id.  180  ;  Abb.  Tr.  Ev.  861 ; 
Despard  v.  WaXbridge,  15  N.  Y.  374  ;  Coit  v.  Planer,  7  Rob. 
413.)  The  defendant  by  remaining  on  the  premises  after  the 
notice  that  plaintiff  regarded  him  as  his  tenant,  and  by  his 
silence,  ratified  the  understanding  of  plaintiff  that  defendant 
was  there  as  tenant.  {Despard  v.  WaXbridge,  15  N.  Y.  374  ; 
Mark  v.  Burt,  5  Hun,  28.)  It  is  not  necessary  that  defendant 
should  have  actually  used  the  premises  and  property.  If  he 
had  the  right  and  power  to  do  so  plaintiff  may  recover.  (34 
N.  Y.  284.)  The  action  was  properly  brought  and  recovery 
had  against  defendant  individually.    {People  v.  Univ.  Z.  Ins. 
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Co.y  30  Hun,  142 ;  Ferrin  v.  Meyrick^  41  N.  Y.  315 ;  Austin 
V.  MunroBj  47  id.  360 ;  Seaman  v.  Whitehead^  78  id.  306 ; 
JVew  V.  Nichdy  12  Hun,  431 ;  Rogers  v.  Wheeler^  43  N.  Y.  598.) 

RuGEB,  Oh.  J.  The  plaintiff  sought  to  recover  in  this  action,  for 
the  use  and  occupation  hj  the  defendant,  of  certain  real  prop- 
erty belonging  to  the  plaintiff.  It  is  not  disputed  by  the 
respondent,  but  that  it  was  not  only  necessary,  to  prove  the 
title  of  the  premises  in  the  plaintiff,  and  the  occupancy  thereof 
by  the  defendant,  but  that  the  conventional  relation  of  landlord 
and  tenant  existed  between  the  parties,  in  order  to  maintain 
the  action.  (Thompson  v.  Bowe7\  60  Barb.  463,  476 ;  Sylvester 
V.  Ralston^  31  id.  286 ;  UaU  v.  Southmayd,  16  id.  32, 36.)  This 
is  the  uniform  doctrine  of  the  cases,  and  elementary  writers, 
and  has  been  indisputable  law  since  the  enactment  of  the 
statute  authorizing  this  form  of  action.  It  is  not,  however, 
essential  that  the  relation  should  be  created  by  written  instru- 
ment or  express  agreement,  but  there  must  be  proof  of  some 
circumstances  authorizing  an  inference  that  the  parties  intended 
to  assume  such  relations  toward  each  other,  to  support  the 
action.  {Benjamin  v.  Benjamin^  5  N.  Y.  383, 388 ;  authorities 
supra,) 

No  direct  evidence  was  given  by  the  plaintiff  tending  to 
prove  such  relations,  but  they  were  attempted  to  be  shown  by  cir- 
cumstances, which,  it  was  claimed,  would  justify  the  inference 
that  the  occupation  in  question  was  enjoyed  by  the  defendant 
under  the  expectation  on  his  part,  of  paying  rent  therefor. 

We  are  of  the  opinion  that  there  is  no  proof  in  the  case 
from  which  the  court  were  authorized  to  draw  such  an  infer- 
ence. The  evidence  was  very  brief  and  was  substantially  to 
the  effect,  that  prior  to  June  7, 1883,  the  defendant  took  title  to 
the  premises  in  question,  consisting  of  a  large  hat  factory  and 
machinery  necessary  to  carry  on  the  business  of  making  hats 
contained  therein,  as  the  general  assignee  for  the  benefit  of 
creditors  of  one  Babcock,  and  on  that  day  sold  at  public  auc- 
tion said  premises  to  the  plaintiff,  and  on  June  twenty-first 
thereafter  conveyed  them  by  deed  to  him.  There  was  no  proof 
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of  any  use  of  the  premises  or  machinery  by  the  defendant, for  the 
purposes  of  manufacturing,  or  of  any  occupation  by  him,  except 
such  as  might  be  implied  from  his  omission  to  remove  certain 
stock,  belonging  to  him  as  assignee,  and  intended  to  be  used  in 
the  business  of  making  hats,  which  was  on  the  premises  at  the 
time  of  the  sale.  There  was  no  evidence  as  to  the  quantity  of 
this  stock,  or  of  the  extent  of  the  room  necessary  to  afford  it 
storage,  but  it  was  proved  to  have  remained  on  the  premises 
for  two  months  after  the  date  of  the  deed. 

In  answer  to  the  question  whether  there  was  "  any  conver- 
sation between  you  and  defendant  in  reference  to  the  use  of 
the  premises,"  the  plaintiff  testified,  "  nothing  about  time,  we 
talked  about  it ;  I  took  my  deed  from  him,  and  he  was  in  pos- 
session and  remained  so.  This  deed  says  nothing  about  his 
staying  in  possession."  Subsequently,  in  answer  to  the  ques- 
tions, "Did  you  demand  rent;  what  conversation  did  you 
haveT'  plaintiff  replied  :  "  I  wrote  him  to  send  me  a  check  ; 
he  did  not  reply;  I  drew  upon  him  and  he  did  not  honor  the 
draft ;  and  then  when  I  saw  him  he  told  mo  that  he  thought 
the  rent  was  excessive ;  that  he  should  pay  for  storage  bat  not 
for  the  regular  full  rent  of  the  factory."  "  Ho  continued  to 
occupy  after  that  perhaps  in  the  neighborhood  of  a  month." 
The  plaintiff  also  testified  that  the  rental  value  of  the  property 
was  $1,050  a  month. 

Upon  this  evidence  the  defendant  requested  the  court  to 
direct  the  jury  to  find  a  verdict  for  him,  which  was  refused  by 
the  court,  and  the  refusal  was  excepted  to  by  the  defendant. 
The  court  thereupon  dismissed  the  jury,  holding  that  there  was 
no  question  of  fact  for  them,  and  after  considering  the  case, 
found  that  the  defendant  was  liable  for  the  rent  claimed.  The 
defendant  duly  excepted  to  the  conclusions  of  fact  as  well  as 
law  made  by  the  court,  and  thereby  presents  the  question 
whether  upon  the  undisputed  evidence  he  was  liable  for  the 
use  and  occupation  of  the  premises. 

We  think  the  exceptions  to  these  rulings  and  findings  were 
well  taken.  The  evidence  shows  affirmatively  that  the  vendor 
did   not  remain  in  possession   of  the   premises  by  virtue  of 
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any  express  agreement  to  rent  them,  and  none  can  be  in- 
ferred from  the  fact  that  some  of  his  property  remained 
therein  after  the  sale.  The  vendee  nnder  his  deed  was  en- 
titled to  the  immediate  possession  of  the  property,  and  cotdd 
recover  such  possession  if  it  was  denied  him,  by  ejectment 
alone.  In  such  action  the  vendor  would  be  liable  to  respond 
in  damages  by  way  of  mesne  profits,  for  his  unlawful  conduct 
in  refusing  possession,  but  would  not  be  liable  in  an  action  for 
use  and  occupation.  It  is  said  in  WoodfalPs  Landlord  and 
Tenant  (10th  ed.,  714),  that  "a  vendor  who  remains  in  posses- 
sion of  part  of  the  property  after  the  execution  of  the  convey- 
ance does  not  thereby  become  tenant  to  the  purchaser  nor 
liable  to  him  in  an  action  for  use  and  occupation,''  citing  Tew 
V.  Jones  (13  M.  &  W.  12),  and  this  is  uniformly  the  langnage 
of  the  text-writers.  (See  Taylor^s  Landl.  &  Ten.  [5th  ed.], 
§  636 ;  Dart  on  Vend,  &  Purch.  816  ;  Boston  v.  Binney,  11 
Pick.  1 ;  Greenup  v.  Vernon^  16  111.  26.) 

It  follows  from  this  principle  that  the  subsequent  possession 
of  the  vendor,  would  continue  to  be  of  the  same  character  as 
that  which  attended  its  inception,  unless  changed  by  some  con- 
tract entered  into  during  its  continuance. 

It    is   claimed    that    the  conversation    occurring    between 
the  plaintiff    and   defendant   after    the  sale  had   this  effect. 
We  do  not  assent  to  the  construction  put  upon  the  conduct 
and  conversations  of  the  parties  by   the  court  below.     It  is 
quite  essential  to  implied,  as  well  as  express  contracts,  that 
/there  should  be  some  act  i^erf orraed,  or  language  used,  by_both^ 
/parties,  from  which  the  conclusion  can  be  fairly  df*awn,  that 
I  their  minds  met,  upon  the  conditions  of  the  agreement.     Most 
I  certainly  if  one  party  expressly  declines  to  assent  to  the  pro- 
I  posed  terms,  no  inference  can  be  indulged  that  he  has  assented. 
The  evidence  shows  a  steady  refusal  on  the  part  of  the  de- 
fendant to  become  obligated  to  pay  rent  for  the  p^mises  in 
question.     He  expressed  his  willingness  to  pay  something  for 
storage,  but  denied  his  liability  for  the  use  and  occupation  of 
the  premises  as  a  factory.     There  was  manifest  justice  in  his 
position,  for  it  does  not  appear  that  he  had  any  such  use  of  the 
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premises  as  ought  justly  to  subject  him  to  the  payment  of  rent 
therefor.  If  the  plaintiff  was  unwilling  to  allow  the  defend- 
ant's property  to  remaiil  stored  upon  the  premises,  he  should 
have  demanded  its  removal,  or  insisted  upon  some  definite 
agreement  as  to  the  rat^of  compensation  to  be  paid.  He  can- 
not change  the  relation  existing  between  himself  as  a  purchaser 
of  real  property,  and  the  vendor  unlawfully  remaining  in  pos- 
session at  his  option,  and  impose  upon  such  vendor  the  chai-acter 
of  a  tenant,  by  stating  to  him  that  he  should  thereafter  require 
hira  to  pay  rent.  It  requires  the  assent  of  both  parties,  mani- 
fested in  some  intelligible  manner,  to  make  such  a  contract, 
and  it  is  not  like  the  case  of  a  tenant  continuing  in  possession 
after  the  expiration  of  his  term  under  an  announcement  by  the 
landlord  of  a  change  in  the  lease.  There  the  assent  of  the 
tenant  is  implied,  from  his  voluntary  continuance  of  the  term 
after  a  change  in  the  conditions  are  stated,  and  the  further 
occupation  by  the  tenant  is  rightfully  presumed  to  be  under 
the  lease  as  thus  modified  by  the  landlord. 

In  this  case  there  were  never  any  contract  relations  between 
the  parties  except  those  stated  in  the  deed,  and  no  evidence 
showing  authority  in  the  plaintiff  to  impose  terms  upon  his 
vendor,  or  of  assent  by  him  to  hold  as  tenant  under  his  vendee. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed  and  a  now  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Hbkrt  S.  Cabpentkb  et  al.,  Respondents,  v.  Elmobb  A.  Kjsjstv 
*  et  al..  Appellants. 
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Where,  after  a  settlement  and  adjustment  of  an  account  between  the  parties 
a  mistake  as  to  one  item  thereof  is  discovered,  and  an  action  is  brought  to 
correct  tlie  mistalce,  this  does  not  give  to  the  defendant  a  right  to  have 
the  whole  account  opened;  the  mistake  may  be  corrected  and  the  right  of 
the  parties  readjusted  in  regard  thereto,  but  in  other  respects  defendant 
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is  bound  by  the  account,  actually  settled,  unlera  he  can  show  some  mis- 
take or  fraud  in  the  settlement  in  respect  to  other  iteuis. 

(Argued  3^rch  4,  1886  ;  decided  March  28,  1886.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  in  favor  of  plaintiffs, 
entered  upon  an  order  made  June  16,  1884,  which  overruled 
defendants'  exceptions  and  directed  judgment  on  a  verdict. 
(Eeported  below,  18  J.  &  S.  371.) 

This  action  was  brought  to  recover  back  money  alleged  to 
have  been  paid  and  allowed  by  mistake  on  an  adjustment  of 
accounts  between  the  parties. 

The  material  facts  are  stated  in  the  opinion. 

liobert  Z.  Wensley  for  appellants.  Tlie  final  payment  made 
by  the  plaintiffs  was  not  made  upon  an  account  stated  but  was 
an  accord  and  satisfaction.  {Lockwood  v.  Thomej  18  N.  Y. 
288;  Stenton  v.  Jerome^  54  id.  484;  Fierce  v.  Pierce^  25 
Barb.  252 ;  Neary  v.  BostwicJCy  2  Hilt.  519.)  Mutual  com- 
promises having  been  made  upon  the  settlement  of  the  account 
it  cannot  be  opened ;  nor  can  any  evidence  be  given  to  impeach 
it.  {Lockwood  v.  Thame^  18  N.  Y.  492 ;  Palnimofi  v.  Hvafordy 
4  Den.  166 ;  Farmers'  Bk.  v.  Blair,  44  N.  Y.  652.) 

A,  B.  Tappen  for  respondents.  A(x?ounts  once  settled  be- 
tween parties  after  full  examination  will  not  be  opened  by  the 
court  unless  fraud  be  alleged  and  satisfactorily  proven;  but 
either  party  has  a  remedy  for  any  manifest  error  or  mistake 
which  was  not  the  subject  of  dispute  or  of  settlement.  (Wait's 
Act.  &  Def.  196, 198 ;  Mclniyre  v.  Warren,  3  Abb.  Ct.  of  App. 
Dec.  99 ;  Wilde  v.  Jenkins,  4  Paige,  481.)  An  action  will  lie 
to  correct  the  mistake  and  collect  the  money,  and  if  defend- 
ants in  charging  a  draft  to  plaintifts  had  undercharged  the 
amount,  they  would  have  a  like  remedy  to  collect  the  differ- 
ence. (6  Wait's  Act.  &  Def.  427;  McDottgal  v.  Cooper,  31  N. 
Y.  498  ;  Stenton  v.  Jerome,  54  id.  480.)  A  mutual  mistake  of 
fact  will  authorize  the  court  to  correct  an  account  in  that  re- 
spect.   (Galkins  v.   Oriswold,  11  Hun,  208.)    The  account 
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cannot  be  opened  as  to  items  disputed  and  adjusted,  unless 
among  other  things  the  defendants  refund  the  sum  which  they 
induced  the  plaintifib  to  pay  in  settlement  of  the  dispute. 
{McMichad  v.  EUmery  76  N.  Y.  16.) 

Eabl,  J.  In  the  months  of  November  and  December,  1882, 
the  defendants  were  commission  merchants  in  the  city  of  New 
York,  and  received  from  the  plaintiffs,  who  were  grain  dealers  in 
Chicago,  consignments  of  grai  n  for  sale  on  their  account,  and  hon- 
ored their  drafts  against  such  consignments;  and  in  those  months 
these  transactions  amounted  to  upward  of  $60,000.  In  the  last 
month,  the  defendants  rendered  their  account  to  the  plaintiffs, 
showing  a  balance  due  against  them  of  $1,986.62.  There  was  in- 
cluded in  this  account,  as  rendered,  a  charge  against  the  plaintiffs 
for  $1,550,  as  the  amount  of  a  draft  paid,  which  charge  is  con- 
ceded to  have  been  erroneous,  but  the  error  was  unknown  to  both 
parties.  The  plaintiffs  disputed  the  account  in  other  respects, 
and,  after  considerable  correspondence  between  the  parties, 
offered  to  pay  one-half  of  the  balance  claimed  by  the  defend- 
ants, if  they  would  accept  it  in  full  settlement.  The  defend- 
ants accepted  the  offer,  and  agreed  to  the  settlement,  and  the 
plaintiffs  paid  $993.31,  one-half  of  the  balance,  and  received 
from  the  defendants  a  receipt  therefor,  which  was  stated  to  be 
in  full  for  all  demands  to  date.  Thereafter  the  plaintiffs  dis- 
covered the  erroneous  charge  of  $1,550,  and  demanded  pay- 
ment thereof  from  the  defendants,  who  admitted  the  error,  and 
offered  to  pay  the  plaintiffs  the  difference  between  $1,550,  and 
$993.31,  the  amount  relinquished  by  them  in  the  settlement, 
with  interest,  and  to  go  over  the  items  and  make  a  new  settle- 
ment of  the  account.  The  plaintiffs  refused  the  offer  and 
brought  this  action  to  recover  the  $1,550  and  interest. 

There  is  no  claim  on  the  part  of  the  defendants  that  there 
was  any  other  mistake,  upon  the  settlement  between  the  parties, 
in  reference  to  any  other  items  of  the  account.  There  was  a 
dispute  as  to  two  or  three  items,  and  those  disputes  were  set- 
tled to  the  satisfaction  of  the  parties.  There  never  was  any 
SiCKELs— Vol.  LVI.  75 
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dispate  as  to  the  $1,550.  That  amoant  the  defendants  owed 
to  the  plaintifb  on  account  of  the  grain  which  they  had  sold 
for  them.  We  do  not  think  that  the  defendants  had  the 
right  to  have  the  whole  account  opened,  but  that  they 
were  bound  by  the  account  actuallj  settled,  unless  they 
could  show  some  mistake  or  fraud  in  the  settlement  {B^nten 
y.  HonSy  2  Barb.  686.)  Where  an  account  has  thus  been 
adjusted  by  the  parties,  if  any  mistake  is  subsequently  discov- 
ered, the  whole  account  need  not  be  opened  and  readjusted, 
but  the  mistake  can  be  corrected  and  the  rights  of  the  parties 
readjusted  as  to  such  mistake.  Here,  leaving  everything  to 
stand  just  as  the  parties  actually  adjusted  and  settled  the  items 
of  the  account,  there  still  remains  due  to  the  plainti£b  the  sum 
which  they  claim  in  this  action,  and  that  sum  fliey  were  entitled 
to  recover  without  opening  the  account. 

One  of  the  defendants  testified  upon  the  trial  that  he  did 
not  know  of  the  mistake  at  the  time  of  the  compromise ;  and  he 
was  then  asked  this  question :  ^^  Had  you  known  of  the  mis- 
take would  you  have  made  the  agreement  you  did  maket" 
This  question  was  objected  to  and  excluded,  and  the  defendants 
complain  of  this  exclusion  as  error.  As  the  mistaken  item 
had  nothing  whatever  to  do  with  the  settlement,  it  is  not  per- 
ceived how  this  question  could  have  been  truthfully  answered 
in  the  negative,  nor  how  any  answer  given  could  have  been 
material.  It  was  not  an  offer  to  show  that  the  defendants 
were  in  any  way  influenced  or  induced  by  the  mistake  to  make 
the  settlement,  and  we  think  the  question  was  incompetent 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Thb  National  Cmr  Bakk,  Appellant,  v.  The  Nkw  York 
Gold  Exchange  Bank,  Bespondent. 

Defendant  had  a  department  for  the  general  clearance  of  contraeta  between 
its  customers  for  the  purchase  and  sale  of  gold,  known  as  the  "  Cleariiig- 
House."  Clearances  were  made  each  day  by  means  of  statements  fur- 
nished  by  the  dealers  to  defendant,  of  purchases  and  sales  made  by  them; 
defendant  acting  simply  as  mutoal  agent  for  the  parties.  On  a  day  when 
many  members  of  the  clearing-house  had  failed  to  perform  their  con- 
tracts, and  when  there  was  great  confusion  in  regard  to  them,  O.  &  Co., 
plaintiff's  assignor,  presented  two  separate  statements,  one  in  the  morn- 
ing, and  one  in  the  afternoon.  In  the  first  was  an  item  of  a  transaction  be- 
tween O.  &  Ca,  and  a  firm  which  failed  on  the  morning  of  that  day.  It  was 
not  asual  to  present  more  than  one  statement  during  the  same  day.  When 
O.  &  Ca  called  upon  defendant  for  the  balances  shown  to  be  due  that  firm 
by  the  statements,  tbey  were  advised  by  its  president,  that  owing  to  the 
confusion  in  business,  he  could  not  tell  how  the  statements  stood,  and 
that  the  bank  would  only  pay  approximate  balances,  reserving  a  margin 
to  secure  defendant  against  failures.  Defendant  accordingly  paid  $80,- 
000  on  the  second  statement,  leaving  $10,000  unpaid  thereon,  and  paid 
nothing  on  the  first.  In  an  action  to  recover  the  balances  shown  by  the 
statements,  held,  that  to  entitle  plaintiff  to  recover,  it  was  necessary  for 
it  to  show  a  clearance,  by  defendant,  of  the  statements,  and  that  a  bal- 
ance  had  been  struck  in  favor  of  O.  &  Co.,  which  made  out  a  demand  in 
the  nature  of  an  account  stated  ;  that  the  statements  were  to  be  taken 
and  considered  together  as  but  one  statement;  but  that  if  considered  sep- 
arately,  there  was  no  such  clearance  of  either  as  bound  defendant,  and 
that  plaintiff  was  not  entitled  to  recover. 

The  only  portion  of  the  statement  which  was  questioned  was  the  item  of 
the  transaction  with  the  insolvent  firm;  plaintiff  claimed  defendant  was 
liable  because  of  an  omission  on  its  part  to  notify  O.  &  Co.  of  the  fail- 
ure ;  it  appeared  that  O.  &  Co.  had  knowledge  of  the  fact.  Held,  that, 
having  such  knowledge,  the  fact  that  they  were  not  notified  thereof  by 
defendant  was  immaterial. 

(Argued  February  11, 1886  ;  decided  March  16,  1886.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  9, 1884,  which 
affirmed,  bo  far  as  appealed  from  by  defendant,  a  judgment  in 
favor  of  plaintifE,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  balances  alleged  to  be  due 
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upon  two  statements  of  gold  transactions,  the  nature  of  which, 
as  well  as  the  material  facts  are  set  forth  in  the  opinion. 

WiUi^im  H,  Arnoux  for  appellant.  The  effect  of  an  account 
stated  is  the  same  as  a  promissory  note.  There  is  an  existing 
legal  obligation  to  pay  the  amount  so  ascertained  to  be  due. 
{LocJcwood  V.  Thome^  11  N.  Y.  170,  178  ;  WUles  v.  Jemegan^ 
3  Atk.  257  ;  PhiUips  v.  Bdden,  2  £dw.  Ch.  1.)  The  plain- 
tiff is  entitled  to  recover  on  the  first  statement  as  an  account. 
{Oddie  V.  J/at.  City  BK  N.  r.,  45  JN.  Y.  735;  ShapUy  v.  AhloU, 
42  id.  447 ;  Kellogg  v.  A  mesy  41  id.  264 ;  Plumb  v.  CaUaTaugu% 
Ins,  Co.,  18  id.  392  ;  Ames  v.  J>f.  Y.  W.  Ins.  Co.,  14  id.  253 ; 
liowley  V.  Bmpire  Ins.  Co.,  3  Keyes,  360 ;  Fowler  v.  N.  T. 
Gold  Ex.  Bk.,  67  N.  Y.  138, 143.) 

« 
Luke  A.  Zoekwood  for  respondent.  The  relation  subsisting 
between  Oddie  &  Co.  and  the  defendant  was  that  of  principal 
and  agent.  {Fowler  v.  Gold  Ex.  Bk.,  67  N.  Y.  138.)  The 
relation  between  a  bank  and  its  depositors  is  that  of  debtor  and 
creditor.  {Matter  of  FranTdin  Bk.,  1  Paige,  249 ;  Cragie  v. 
IIoMey,  99  N.  Y.  131,  133  ;  Met.  Nat.  Bk.  v.  Uoyd,  90  id. 
530,  536 ;  Comm.  Bk.  v.  Hughes,  17  Wend.  94 ;  Marsh  v. 
^  Oneida  Bk.,  34  Barb.  298.)  No  action  lies  against  the  de- 
fendant as  upon  "  an  account  stated."  (  Volkening  v.  DeOraaf, 
■'  81  N.  Y.  268 ;  Stenton  v.  Jerome,  54  id.  480, 484.)  The  rela- 
*  tion  of  principal  and  agent  existing  between  defendant  and 
Oddie  &  Co.,  the  only  action  which  could  be  maintained  by 
the  plaintiff  upon  the  facts  proved  is  an  action  for  an  account- 
ing. (Code  of  Civ.  Pro.,  §  541.)  There  could  be  no  action 
for  negligence,  because  negligence  is  such  a  neglect  of  duty  as 
causes  damage.  {Nicholson  v.  E.  P.  Co.,  41  N.  Y.  525 ; 
Barry  v.  N.  T.  O.  db  H.  P.  P.  P.  Co.,  92  id.  293 ;  Story  on 
Agency,  222,  236 ;  Paley  on  Agency,  8,  note  3 ;  id.  39 ; 
Bridge  v.  Mason,  45  Barb.  37 ;  Blot  v.  Boiceau,  3  N.  Y.  78 ; 
Allen  V.  Suydam,  20  Wend.  321 ;  Buckingham  v.  Payne,  36 
Barb.  81 ;  Fowler  v.  Gdd  Ex.  Bk.,  6  Hun,  191.) 
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Miller,  J.  The  defendant,  being  a  banking  corporation, 
had  a  department  for  the  general  clearance  of  contracts  for 
the  purchase  and  sale  of  gold,  known  as  the  "  clearing-house." 
These  clearances  were  made  among  those  who  dealt  with  the 
defendant,  and  were  members  of  the  clearing- house,  each  day 
by  means  of  statements  of  purchases  and  sales  of  gold  made 
by  them  being  delivered  to  the  defendant.  The  defendant  in 
these  transactions  acted  as  the  common  agent  of  the  dealers  in 
gold  in  the  settlement  of  the  contracts  made  between  them. 
It  received  the  gold  sold  from  the  seller,  as  his  agent,  and  de- 
livered it  to  the  buyer  for  whom  it  was  received,  in  the  same 
capacity,  and  received  from  him  the  amount  of  the  price 
thereof  in  currency  and  paid  the  same  over  to  the  party  en- 
titled thereto.  This  was  accomplished  by  means  of  the  state- 
ments  delivered  to  defendant  by  the  members  dealing  with  it, 
the  defendant  from  tliese  statements  determining  the  balance 
due  it  or  the  members  on  each  day's  transactions,  and  paying 
over  to  or  receiving  from  the  members  such  balance.  The 
transaction  in  which  the  defendant  was  engaged  was  the  mere 
exchange  of  commodities  between  those  who  were  dealing 
with  it,  the  defendant  acting  as  mutual  agent.  Oddie  &  Co., 
plaintiflE's  assignors,  were  the  principals,  and  the  defendant  was 
their  agent  to  ascertain  and  determine  the  balance  existing  be- 
tween them  and  the  parties  with  whom  they  contracted,  and 
upon  said  balance  being  ascertained  and  adjusted,  defendant 
received  it  and  transferred  it  to  the  party  to  whom  it  belonged. 
The  defendant  merely  determined  the  balance  due  between 
contracting  parties,  and  as  their  mutual  agent  delivered  the 
gold  or  currency  found  due,  upon  receipt  thereof,  in  settlement 
of  their  statements.  {Fowler  v.  N.  Y,  Oold  Ikchange  BanJcy 
67  N.  Y.  138.) 

To  entitle  the  plaintiff  to  maintain  this  action  it  was  neces- 
sary for  it  to  establish  that  there  had  been  a  clearance  of  the 
statements  under  which  a  recovery  was  claimed,  and  that  a 
balance  had  been  struck  in  favor  of  Oddie  &  Co.,  which  made 
out  a  demand  in  the  nature  of  an  account  stated  and  thus 
created  a  liability  against  the  defendant.    It  is  claimed  that 
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Oddie  &  Co.,  having  presented  to  defendant,  on  the  24th  of 
September,  1869,  two  separate  and  distinct  statements,  both  of 
which  were  cleared,  the  plaintiff  is  entitled  to  recover  a  balance 
of  $7,282.50,  currency,  alleged  to  be  due  Oddie  &  Oo,,  on  the 
first  statement,  and  $10,000  gold,  on  the  second  statement. 

The  referee  upon  the  trial  held  that  there  was  no  clearance 
by  the  defendant  as  to  the  first  statement  and  that  there  was 
as  to  the  second,  and  it  appears  from  his  opinion  he  decided 
that  the  non-clearance  of  the  first  statement  was  owing  to  the 
default  of  Belden  &  Co.,  one  of  the  contractors  mentioned  in 
said  statement,  in  not  filing  their  statement  with  defendant, 
and  as  to  the  second  it  not  being  treated  as  a  part  of  the  first, 
was  treated  as  an  independent  statement  of  other  dealers,  and 
not  being  open  to  the  same  objection  as  the  first,  was  cleared, 
and  the  defendant  thus  became  the  holder  of  $40^000  gold  bo- 
longing  to  Oddie  &  Co.,  for  which  they  could  draw  at  once, 
and  that  the  defendant  recognized  this  by  paying  $30,000  on 
account,  which  was  indorsed  on  the  statement,  leaving  a  bal- 
ance of  $10,000  gold  due  Oddie  &  Co. 

It  would  seem  that  the  statements  of  Oddie  &  Co.  were 
cleared  with  the  exception  of  the  item  therein  stated  as  that,  of 
Belden  &  Co.,  and  that  no  controversy  exists  as  to  any  other 
item  of  the  statements.  Belden  &  Co.  failed  on  the  morning 
of  the  day  when  these  transactions  occurred.  We  think  the 
referee  was  right  in  holding  that  the  first  statement  was  not 
cleared,  and  erred  in  his  conclusion  that  the  second  statement 
was  cleared.  The  first  statement  related  to  transactions  of  the 
day  before  and  early  in  the  morning  of  the  twenty-fourth,  and 
the  second  statement  was  of  transactions  late  in  the  day  of  the 
twenty-fourth.  The  two  statements  nmst  be  taken  together  as 
constituting  the  transactions  of  the  clearing-house  with  Oddio 
&  Co.  on  the  twenty-fourth  of  September.  It  was  not  usual 
in  the  transaction  of  the  business  in  the  clearing-house  to  pre- 
sent two  statements  during  the  same  day,  and  we  are  unable  to 
see  why  the  presentation  of  more  than  one  should  change  the 
character  of  the  transaction  for  the  entire  day.  In  fact  Oddie 
&  Co.  presented  on  this  day  several  corrected  statements  after 
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the  first  two  had  been  handed  in,  and  it  would  seem  as  if  all  of 
these  should  be  considered  in  connection  as  constituting  a 
statement  of  the  whole  of  their  business  with  the  defendant  on 
the  day  named.  It  is  very  manifest  that  the  failure  of  Belden 
&  Oo.  was  a  sufficient  ground  for  not  clearing  the  first  state- 
ment, if  that  statement  can  be  regarded  as  separate  and  distinct 
from  the  other,  and  even  if  such  was  the  case,  as  the  failure 
of  Belden  &  Co.  would  affect  the  entire  account  and  thus  ren- 
der it  difficult  to  determine  how  it  stood,  and  what  balance^  if 
any,  was  coming  to  Oddie  &  Co.,  and  whether  any  funds  re- 
mained in  the  hands  of  the  defendant  which  properly  belonged 
to  them,  it  is  not  apparent  how  the  defendant  could  properly 
clear  the  statements  of  Oddie  &  Co.  Great  excitement  and 
confusion  prevailed  in  financial  circles  on  the  day  named. 
Many  of  the  members  of  the  clearing-house  had  failed  to  per- 
form their  contracts  for  the  purchase  and  sale  of  gold,  and  the 
clearing-house  was  thus  left  without  funds  to  make  deliveries 
to  those  who  had  made  contracts  with  the  de&ulting  members. 
The  testimony  of  Mr.  Oddie,  one  of  the  firm,  shows  that  upon 
the  day  in  question  he  called  at  the  bank  for  the  balance  claimed 
to  be  due  his  firm,  and  the  president  of  the  bank  informed  him 
that  there  was  confusion  in  the  bank's  business  and  that  he  could 
not  tell  how  the  statement  stood.  The  testimony  of  the  presi- 
dent of  the  bank  and  one  of  its  officers  at  the  time  shows  that 
Oddie  &  Co.  were  informed  on  that  day  that  there  had  been 
some  failures,  and  that  Belden  &  Co.  was  one  of  them,  and 
was  in  default,  and  that  the  bank  would  only  pay  approximate 
balances,  reserving  a  margin  to  secure  the  defendant  for  these 
failures. 

Even  if  there  was  a  conflict  between  these  statements,  the 
testimony  of  Oddie  himself  clearly  establishes  that  it  was  im- 
possible at  the  time  to  determine  how  the  balances  stood  and 
to  clear  the  statements.  It  is  apparent  that  the  defendant  on 
that  day  could  not  ascertain  how  matters  were,  and,  in  the  face 
of  the  fact  that  Belden  &  Co.  had  failed,  equally  impossible  to 
tell  whether  it  had  sufficient  funds  belonging  to  Oddie  &  Co. 
so  as  to  be  able  properly  to  clear  their  statement.    The  evi- 
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dence  sliows  that  the  defendant  did  all  that  it  could  toward 
clearing  the  accoants  by  making  deliveries  of  estimated  or  ap- 
proximate balances  to  the  members,  and  in  this  way  it  paid  to 
Oddie  &  Co.  $30,000  in  gold  on  account.  It  also  tends  to 
establish  the  fact  that  they  did  the  best  they  could  under  the 
pressure  of  the  embarrassment  then  existing ;  that  the  amount 
paid  to  Oddio  &  Co.  was  paid  to  them  rather  as  a  matter  of 
favor  than  otherwise,  to  reheve  them  so  far  as  was  practical 
and  safe. 

Tliere  was  no  promise,  either  express  or  implied,  to  pay  them 
$10,000  in  gold  in  addition  to  the  $30,000  they  had  received; 
on  the  contrary,  the  payment  itself  indicated  that  no  balance 
could  be  struck.  The  fact  of  a  payment  in  part  being  made, 
under  the  circumstances  then  existing,  was  virtually  a  declara- 
tion by  the  defendant  that  it  was  unable  to  clear  the  state- 
ment of  Oddie  &  Co.  The  evidence  shows  that  the  state- 
ment made  by  Oddie  &  Co.  was  not  a  statement  of  an  account 
with  the  defendant ;  that  it  was  not  accepted  as  such  or  con- 
sidered to  be  correct.  It  was  never  sanctioned  by  the  defendant 
in  accordance  with  the  rules  and  regulations  of  the  clearing- 
house. There  was  no  account  made  or  existing  between  Oddie 
&  Co.  and  the  defendant,  and  it  is  very  plain,  therefore,  that 
no  a<3tion  would  lie  against  the  defendant  upon  an  account 
stated. 

Some  stress  is  laid  by  the  appellant's  counsel  upon  the  ad- 
mission made  on  the  trial  that  the  Oddie  &  Co.  statements 
were  cleared  by  the  defendant  with  the  exception  of  Belden  & 
Co.,  and  that  no  controversy  was  made  as  to  any  other  item  on 
the  statements^  and  it  is  claimed  that  as  Belden  &  Co.  only 
appeared  on  the  first  statement  it  was  admitted  that  the  second 
statement  was  cleared.  As  the  two  statements,  as  we  have  seen, 
are  to  be  taken  together  as  constituting  the  transaction  of  the 
entire  day,  we  do  not  understand  that  this  admission  would 
bear  any  such  interpretation.  As  already  indicated  the  failure 
of  Belden  &  Co.  affected  both  statements  and  the  whole 
transaction,  and  there  is  no  ground  for  the  contention  that  it 
is  admitted  the  defendant  cleared  the  entire  statement. 
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The  appellant's  counsel  seeks  also  to  sustain  the  right  of  the 
plaintiff  to  recover,  for  the  reason  that  no  notice  was  given  to 
Oddie  &  Co.  of  the  failure  of  Belden  &  Co.  so  that  they  might 
protect  themselves.  This  position  is  based  upon  the  ground 
that  the  defendant  was  negligent  in  the  performance  of  its 
duty.  Taking  all  the  evidence  in  connection  there  would  seem 
to  be  sufEcient  to  establish  the  fact  that  Oddie  &  Co.  had  notice 
of  the  failure  of  Belden  &  Co.,  and  the  referee  erred  in  refus- 
ing to  find  as  requested  that  the  failure  of  Belden  &  Co.  was 
well  known  to  Oddie  &  Co.  on  the  day  named.  Oddie  him- 
self swears,  upon  being  asked  whether  he  had  heard  of  Belden 
&  Co.'s  failure  before  his  conversation  with  the  president  of 
the  bank,  that  he  had  heard  rumors  of  it  but  could  not  get  at 
the  facts.  The  testimony  of  the  two  Benedicts  is  direct  and 
positive  as  to  Oddie  being  informed  of  the  failure  at  the  time, 
and  his  clerk,  Davis,  swears  that  he  talked  with  Oddie  on  the 
subject  that  day  after  three  o'clock.  Oddie  and  his  clerks 
were  attending  all  that  day  at  the  Gold  Exchange  during  the 
excitement,  and  Belden's  name  was  posted  there  as  having 
failed  and  his  gold  sold  out  to  make  up  the  difference  before 
12:30  o'clock  of  that  day.  A  well-known  fact  of  the  character 
of  the  failure  of  Belden  &  Co.  could  hardly  have  escaped  the 
attention  of  Oddie  &  Co.,  who  were  engaged  and  deeply  inter- 
ested in  the  transactions  of  that  day,  and  if  Oddie  &  Co.  had 
notice  of  such  failure,  otherwise,  the  fact  that  the  defendant 
did  not  give  such  notice  to  them  is  of  no  importance.  In  view 
of  all  the  evidence  the  conclusion  is  irresistible  that  Oddie  & 
Co.  must  have  known  of  Belden  &  Co.'s  failure  early  on  the 
day  of  September  twenty-fourth.  If  they  did  know  it,  then  they 
lost  nothing  by  not  being  notified  by  the  defendant  that  such 
was  the  fact. 

It  may  be  remarked  that  even  if  Oddie  &  Co.  were  not  notified 
of  this  failure,  it  is  not  apparent  how  they  sustained  any  dam- 
age in  consequence  thereof.  The  claim  that  the  plaintiff  was 
entitled  to  recover  of  the  defendant  any  sum  whatever,  even  if 
the  statement  was  not  cleared,  is,  we  think,  without  merit.  As 
the  statements  must  be  regarded  as  one  transaction  for  which 
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a  clearance  was  asked,  there  is  ]\o  valid  ground  upon  which 
the  plaintiff  could  recover  on  account  of  a  single  item  contained 
in  the  same. 

No  other  point  was  presented  which  demands  special  atten- 
tion. 

The  order  of  the  General  Term  shoald  be  affirmed  and  judg- 
ment absolute  ordered  against  the  plaintiff  on  the  stipulation* 
with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


101   dS) 
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a  consignee,  who  is  owner  of  the  oonstgned  cargo,  is  liable  to  the  owner  or 
master  of  the  vessel  for  damages  in  the  natare  of  demurrage,  for  unrea- 
sonable delay  in  discharging  tlie  cargo  after  arrival,  although  the  bill  of 
lading  contains  no  stipulation  as  to  demurrage,  and  prescribes  no  time 
within  which  the  cargo  shall  be  discharged. 

By  a  bill  of  lading  of  a  cargo  of  coal,  the  carrier  was  to  discliarge  the  cargo 
at  the  port  of  destination.  On  arrival  he  reported  to  the  defendant,  the 
consignee  and  owner  of  the  coal,  and  requested  to  be  discharged,  offering 
to  do  the  shoveling  of  the  coal  if  defendant  would  provide  for  taking  it 
awaj ;  this  it  declined  to  do,  insisting  that  plaintiff  should  take  his  turn 
at  the  wharf,  and  he  was  detained  some  seven  days  over  the  customary 
time  for  discharging  such  cargo.    In  an  action  to  recover  demurrage, 

'  held,  that  there  was  in  effect  an  offer  to  perform  on  the  part  of  plaintiff, 
and  tliat  it  was  a  question  of  fact  to  be  determined  upon  all  the  circum- 
stances whether  there  was  unreasonable  delay  on  the  part  of  defendant 
in  discharging. 

Cro$»  V.  Beard  (26  N.  Y.  85),  distinguished. 

(Argued  March  4,  1886 ;  decided  March  28,  1886.) 

AlPpeal  from  judgment  of  the  General  Term  of  the  Oourt  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  March  15, 1883,  which  reversed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  tlie 
court  on  trial  without  a  jury. 
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Statement  of  case. 


This  action  was  brought  to  recover  damages  in  tlie  nature  of 
demurrage. 

Plaintiff  was  the  owner  of  a  canal  boat,  the  "  Irwin  JSchoU,^^ 
upon  which  was  shipped  a  cargo  of  coal,  to  be  transported  to 
Hudson,  N.  Y.,  of  which  cai'go  defendant  was  the  owner  and 
consignee.  Bj  the  bill  of  lading,  plaintiff  was  to  carry  the  coal 
and  discharge  it  at  the  port  of  destination.  On  arrival,  plaintiff 
repoi-ted  to  defendant  and  requested  to  be  discharged,  offering 
to  do  the  shoveling  of  the  coal  if  defendant  would  provide  for 
taking  it  away.  Three  boats  with  cargoes  from  the  same  ship- 
per had  arrived  ahead  of  plaintiff,  and  he  was  told  he  must  wait 
his  turn  and  be  discharged  at  the  same  dock. 

Plaintiff's  boat  was  detained  eleven  days ;  three  and  one-half 
days  was  the  customary  time  for  discharging  such  a  cargo.  De- 
fendant had  another  wharf  and  derrick. 

«7.  A.  JSyland  for  appellant  The  consignee  of  a  cargo, 
whether  the  cargo  is  to  be  discharged  by  the  caiTier  or  the 
consignee,  is  in  duty  bound,  on  notice  of  the  arrival  and  readi- 
ness of  the  vessel  to  discharge  her  cargo,  to  provide  a  proper 
berth,  customary  facilities  and  room  for  unloading  the  cargo, 
and  a  dock  such  as  the  business  ordinarily  requires.  If 
any  delay  to  the  vessel  arises  from  the  negligence  of  the  con- 
signee to  furnish  such  berth,  place  or  room  for  unloading  the 
cargo,  then  the  consignee  is  legally  bound  to  pay  for  the  use  of 
said  vessel  while  so  detained,  whether  so  provided  in  the  bill 
of  lading  or  not  {Paqtcettey.  A  Cargo  of  Luniber^  23  Fed. 
Eep.  301 ;  FvUon  v.  Blake,  5  Biss.  371 ;  12  Am.  L.  R.  779.) 
In  the  absence  of  express  agreement  a  contract  is  implied  that  the 
owner  and  consignee  of  goods  will  provide  for  discharging 
them  in  a  reasonable  time.  {Cross  v.  Beard^  26  N.  Y.  85,  91, 
92.)  The  failing  to  designate  a  place  at  which  the  plaintiff 
could  discharge  his  vessel,  and  holding  his  vessel  there  for 
defendant's  own  convenience,  is  sufficient  to  make  defendant 
responsible  for  the  use  of  the  vessel  after  the  customary  and 
reasonable  time  to  discharge  had  expired.  {Crawford  v. 
Miller,  1  Fed.  Rep.  638;  PhUaddphia  &  R.  B.  H.  Co.  v. 
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NoHlvam,  2  Ben.   1,  4 ;    Paquette  v.  A  Cargo  of  LwnJber^ 
23  Fed.  Eep.  301.) 

Wm.  C.  Ilolbrook  for  respondent.  If  a  bill  of  lading  con- 
tains no  provision  for  the  payment  of  demurrage  by  the  con- 
signee, he  is  not  liable  therefor,  even  upon  his  acceptance  of 
the  cargo.  (^Octge  v.  Morse^  12  Allen  [Mass.],  410 ;  Sprague 
V.  West^  1  Abb.  Adm.  R.  548  ;  Ilerdy  v.  Brooklyn  Ice  Co.j  14 
Blatchf .  522 ;  Crawford  v.  Jcsaup  c&  Moore  Paper  Co.^  24 
Fed.  Rep.  303 ;  Fisher  v.  Aheel^  44  How.  Pr.  432 ;  Davidson 
V.  Four  Hundred  Tons  Iron  Ore^  IS  Fed.  Rep.  94.)  Plain- 
tiff should  have  at  least  made  an  unconditional  demand  for  a 
dock  from  where  he  could  have  discharged  himself.  In  accept- 
ing defendant's  offer  ho  elected  to  be  discharged  according  to 
the  usual  course  in  the  customary  way,  and  at  the  dock  where 
such  cargoes  were  usually  discharged.  {Oroatstadt  v.  Whitt- 
hoff,  15  Fed.  Rep.  265^(58  ;  Teihnan  v.  Clark,  17  id.  268 ; 
McLaughlin  v.  Albany  and  Rensselaer  Iron  amd  Steel  Co,,  61 
How.  Pr.  439.) 

Andrews,  J.  It  seems  to  be  the  prevailing  doctrine  that  a 
consignee,  who  at  the  same  time  is  the  owner  of  the  cargo,  is 
liable  to  the  owner  or  master  of  the  vessel  for  damages  in  the 
nature  of  demmTage,  for  an  unreasonable  delay  in  discharging 
the  vessel  after  arrival,  although  the  bill  of  lading  contains  no 
stipulation  as  to  demurmge,  and  prescribes  no  time  within  which 
the  cargo  shall  be  discharged.  {Henley  v.  Brooklyn  Ice  Co.,  14 
Blatchf.  522 ;  Cross  v.  Beard,  26  N.  Y.  85  ;  Fulton  v.  Blake,  6 
Biss.  371.)  The  coal  which  formed  the  cargo  of  the  "  SchoU  " 
had  been  purchased  by  the  defendant  of  the  shipper,  and  was 
shipped  by  the  vendor  to  the  defendant  at  Hudson.  Upoa 
the  facts  proved,  the  defendant  as  between  it  and  the  car- 
rier was  both  owner  and  consignee  of  the  cargo.  The  Gen- 
eral Term  reversed  the  judgment  of  the  trial  court  on  the 
ground  that  the  plaintiff,  the  master  of  the  ''  SchoU,^^  in  view 
of  the  fact  that  by  the  bill  of  lading  he  was  not  only  to  carry 
the  coal  but  also  to  discharge  it  at  the  port  of  destination,  was 
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bound,  in  oixier  to  put  the  defendant  in  default,  to  call  upon 
the  defendant  on  arrival  to  designate  a  place  where  it  could  be 
unloaded.  We  are  of  opinion  that  when  the  plaintiff  on  arri- 
val reported  to  the  defendant  and  reqaested  to  be  discharged, 
and  offered  to  do  the  shoveling  of  the  coal  if  the  defendant 
would  provide  for  taking  it  away,  which  it  declined  to  do,  but 
insisted  upon  his  taking  his  turn  in  unloading  at  the  wharf,  he 
did  what  was  equivalent  to  an  offer  to  perform  the  contract  on 
his  part.  It  then  became  a  question  of  fact  to  be  determined 
upon  all  the  circumstances,  whether  there  was  unreasonable 
delay  on  the  part  of  the  defendant  in  discharging  the  vessel. 
We  do  not  perceive  that  the  case  of  Cross  v.  Beard  {mprd) 
has  any  material  application.  In  that  case  the  court  reversed 
the  judgment  of  the  trial  court  in  favor  of  the  plaintiff,  for 
the  exclusion  of  evidence  offered  by  the  defendant,  tending  to 
show  that  the  delay  in  unloading  at  the  defendant's  wharf  was 
owing  to  h  vis  major^  and  was  not  the  fault  of  the  defendant. 
The  fact  that  the  defendant  had  declined  upon  the  request  of 
the  plaintiff  to  allow  him  to  unload  at  some  other  wharf,  did 
not  render  the  error  harmless.  The  court  held  that  it  was  for 
the  jury  to  determine  upon  all  the  facts,  whether  the  defend- 
ant had  unreasonably  delayed  the  discharge  of  the  vessel.  We 
think  there  was  no  error  of  law  committed  by  the  trial  court, 
and  we  cannot,  upon  this  appeal,  review  the  findings  of  fact. 

The  judgment  of  the  General  Term  should,  therefore,  be 
reversed,  and  the  judgment  of  the  trial  court  affirmed. 

All  concur. 

Judgment  accordingly. 
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OF  THB 

CAUSES  DECIDED  DtTRINa  THB  PERIOD   EMBRACED  IN  THIS 
VOLUME.  WHICH  ARE  NOT  REPORTED  IN  FULL, 


Geobqb  F.  NEUBAirBB,  Appellant,  v.  The  Nbw  Yobe^Laee 
Erib  and  Wbstebn  Kailboad  Oompant,  Respondent. 

(Argaed  November  80,  1886 ;  decided  December  15,  1885.)        > 

This  was  an  action  to  recover  damages  for  injuries  to  plain- 
tiff, a  mechanic  in  defendant's  employ,  alleged  to  have  been 
caused  by  negligence  on  its  part. 

The  following  is  the  m&m.  of  opinion  : 

^^Here  the  defendant  as  master  discharged  its  whole 
duty  to  the  plaintiff.  It  furnished  suitable  materials,  imple- 
ments and  machinery,  and  skilled  and  competent  fellow-work- 
men, and  the  plaintiff's  injuries  were  due  to  the  careless- 
ness of  a  co-servant,  who  at  the  time  was  acting  as  his  foreman 
and  boss.  The  principles  laid  down  in  Oridpen  v.  Ba^itt 
(81  N.  Y.  516)  control  the  dedsion  of  this  case,  and  require 
the  affirmance  of  this  judgment"  ^ 

L  TPl  Lycn  for  appellant 

Lewia  E.  Cwrr  for  respondent. 

Per  Curiam  mem.  for  affbrmance. 
All  concur. 
Judgment  affirmed. 
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The  People  of  the  State  of  New  Yobk,  Respondent,   v. 
Charles  Tatloe,  Appellant. 

(Argued  December  1, 1885  ;  decided  December  15, 1885.) 
J/,  liumsey  Miller  for  appellant. 

7.  W.  Near  for  respondent. 

Agree  to  affirm  on  opinion  below. 
AJl  concur. 
Judgment  affirmed. 


Albert  DbFreese  et  al.,  Eespondents,  v.  The  Crrr  of  Troy 

Appellant. 

(Argaed  December  1,  1885 ;  decided  December  15,  1885.) 

WiUiam  J.  Roche  for  appellant. 

JE  Countryman  for  respondent. 

Agree  to  dismiss  appeal ;  uo  opinion. 
All  concur. 
Appeal  dismissed. 


Giles  Van  Horns,  Appellant,  v.  William  Campbell  et  al., 

Respondents. 

Where  plaintiff  in  an  action  of  ejectment  claims  title  in  fee  to  the  whole 
premiBes,  and  recovers  judgment  in  accordance  with  his  claim,  and  where 
the  title  set  up  is  in  fact  invalid,  but  it  appeared  on  the  trial  that  plain- 
tiff has  an  independent  and  unimpeachable  title  to  an  undivided  share  of 
the  premises,  it  is  in  the  discretion  of  the  General  Term,  either  to  modify 
the  judgment  or  to  reverse  it  and  grant  a  new  trial ;  and  Its  determina- 
tion in  the  exercise  of  this  discretion  is  not  reviewable  here. 

(Submitted  December  8,  1885;  decided  December  15,  1885.) 
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This  was  a  motion  for  reargament. 

The  action  was  ejectment.     The  case  is  reported  in  100  N. 
y.  287. 
-   The  following  is  the  Tnenu  of  opinion : 

"There  are  insuperable  difficulties  in  the  way  of  grant- 
ing this  motion :  (1)  The  plamtiS  in  his  complaint  claims 
title  in  fee  to  the  whole  premises.  He  recovered  judgment 
in  accordance  with  his  claim.  The  General  Term  reversed 
the  judgment  and  ordered  a  new  trial  on  the  ground  that  the 
devise  over  in  the  will  of  Jellis  Fonda,  upon  which  the  plain- 
tiffs claim  to  the  whole  title  rested,  was  void,  and  the  judg- 
ment of  the  General  Term  has  been  affirmed  by  this  court. 

It  18  now  claimed  that  the  General  Term,  instead  of  revers- 
ing the  judgment  absolutely,  should  have  modified  it  by  award- 
ing a  recovery  for  the  undivided  sixth  part  of  the  premises,  as 
to  which  the  plaintiff  claims  her  title  is  unimpeachable.  As- 
suming that  the  evidence  conclusively  established  title  in  the 
plaintiff  to  this  extent,  the  General  Term  was  not  bound  to 
modify  the  judgment  and  award  a  recovery  for  the  sixth  part 
of  the  premises.  It  was  in  the  discretion  of  the  General  Term 
either  to  modify  the  judgment,  or  to  reverse  it  absolutely  and 
leave  the  plaintiff  on  a  new  trial  to  assert  his  claim  to  an  undi- 
vided share,  and  procure  judgment  therefor.  This  court 
cannot  review  the  discretion  of  the  General  Term,  {fiadfrey 
V.  Moser,  66  N.  Y.  250.) 

(2)  The  facts  upon  which  the  right  of  the  plaintiff  is  based 
to  recover  an  undivided  share  of  the  premises,  are  not 
found  by  the  trial  judge.  The  action  was  tried  before 
the  court,  without  a  jury,  and  the  findings  upon  the  ques- 
tion of  title  relate  solely  to  the  claim  of  title  under  the 
devise  over  in  the  will  of  Jellis  Fonda.  It  is  only  by  look- 
ing into  the  evidence  that  the  right  of  the  plaintiff  to  a 
share  of  the  premises  by  another  and  independent  title  could 
have  been  ascertained.  But  an  examination  of  the  evidence 
would  not  have  disclosed  an  indisputable  title  in  plaintiff  to  the 
one  sixth  part.  The  original  share  which  descended  to  his  mother, 
a  daughter  of  Douw  Fonda,  was  one  undivided  fourth  part,  of 
which  the  plaintiff  was  entitled  to  an  undivided  one-eighth  part 
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Thb  People  of  the  State  of  New  York,  Respondent,   v. 
Chasles  Taylor,  Appellant 

(Argued  December  1, 1885  ;  decided  December  15, 1885.) 

J£.  liufnaey  Miller  for  appellant. 

/.  W.  Near  for  respondent. 


Judgment  afSnned. 


Albert  DbFrebse  et  al.,  Bespondents,  v.  The  Oitt  of 

Appellant. 

(Argued  December  1,  1885 ;  decided  December  15,  1885.) 

William  J.  Roche  for  appellant. 

£,  Countryman  for  respondent. 

Agree  to  dismiss  appeal ;  uo  opinion. 
All  concur. 
Appeal  dismissed. 


Giles  Van  Horne,  Appellant,  v.  William  C 

Respondents. 

Where  plaintiff  in  an  action  of  ejectment  daima  title  ^ 
premises,  and  recovers  judgment  in  accordance  with 
the  title  set  up  is  in  fact  invalid,  but  it  appeared  oi 
tiff  has  an  independent  and  unimpeachable  title  to  ^ 
the  premises,  it  in  in  the  discretion  of  the  General  T 
the  judgment  or  to  reverse  it  and  grant  a  new  trh 
tion  in  the  exercise  of  this  discretion  is  not  review 

(Submitted  December  8, 1885;  decided  December 


Agree  to  affirm  on  opinion  below. 

All  concur.  *'   "f 


<'M.s,,  -^.T.  611 

The  f.  II  '■  '"  '  ■  /  '  '    1 


"iff/* 


—"-•'IT- 


K/,„/  /' ,  ,, 


■'■-/  '"   / ,  "  . 


r 
>i 

;ht 

reg- 
.  pro- 
order, 
order, 
1  hence 
c  within 
illants  of 
notice  of 
relator  is 

stem  for  re- 
sessors;  and 
)  intention  of 
speedily  con- 
Section  8  pro- 
completed  and 
ptember  first  in 
writ  shall  not  be 
made  within  tif- 
of  the  assessraent- 
.n  the  act;  that  the 
ssessors  or  other  ofli- 
•i  assessment-roll  may 
o  law.   Section  3  pro- 
shall  prescribe  in  the 
I  hereto  must  be  made, 


608  MEMORANDA  OP 

Thb  People  of  the  State  of  New  York,  Respondent,   v. 
Chablss  Taylor,  Appellant. 

(Argued  December  1, 1885 ;  decided  December  15, 1885.) 

J£.  liumaey  Miller  for  appellant. 

/.  W.  Near  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  afSnned. 


Albert  DbFrebse  et  al.,  Respondents,  v.  The  Onr  of  Troy 

Appellant. 

(Argued  December  1,  1885 ;  decided  December  15,  1885.) 

William  J.  Roche  for  appellant. 

E.  Countryman  for  respondent. 

Agree  to  dismiss  appeal ;  uo  opinion. 
All  concur. 
Appeal  dismissed. 


Oiles  Van  Horne,  Appellant,  v.  William  Campbell  et  al., 

Respondents. 

Where  plaintiff  in  an  action  of  ejectment  claims  title  in  fee  to  the  whole 
premises,  and  recovers  judgment  in  accordance  with  his  claim,  and  where 
the  title  set  up  is  in  fact  invalid,  but  it  appeared  on  the  trial  that  plain- 
tiff  has  an  Independent  and  unimpeachable  title  to  an  undivided  share  of 
the  premises,  it  is  in  the  discretion  of  the  General  Term,  either  to  modif  j 
the  judgment  or  to  reverse  it  and  grant  a  new  trial ;  and  its  determina- 
tion in  the  exercise  of  this  discretion  is  not  reviewable  here. 

(Submitted  December  8,  1885;  decided  December  15,  1885.) 


CAUSES  NOT  REPORTED  IN  FULL.  609 

This  was  a  motion  for  reargument. 

The  action  was  ejectment.     The  case  is  reported  in  100  N. 
y.  287. 
-   The  following  is  the  meni,  of  opinion : 

"There  are  insuperable  difficulties  in  the  way  of  grant- 
ing this  motion :  (1)  The  plamtiff  in  his  complaint  claims 
title  in  fee  to  the  whole  premises.  He  recovered  judgment 
in  accordance  with  his  claim.  The  General  Terra  revei'sed 
the  judgment  and  ordered  a  new  trial  on  the  ground  that  the 
devise  over  in  the  will  of  JelHs  Fonda,  upon  which  the  plain- 
tiffs claim  to  the  whole  title  rested,  was  void,  and  the  judg- 
ment of  the  General  Term  has  been  affirmed  by  this  court. 

It  IS  now  claimed  that  the  Q-eneral  Term,  instead  of  revers- 
ing the  judgment  absolutely,  should  have  modified  it  by  award- 
ing a  recovery  for  the  undivided  sixth  part  of  the  premises,  as 
to  which  the  plaintiff  claims  her  title  is  unimpeachable.  As- 
suming that  the  evidence  conclusively  established  title  in  the 
plaintiff  to  this  extent,  the  General  Term  was  not  bound  to 
modify  the  judgment  and  award  a  recovery  for  the  sixth  part 
of  the  premises.  It  was  in  the  discretion  of  the  General  Term 
either  to  modify  the  judgment,  or  to  reverse  it  absolutely  and 
leave  the  plaintiff  on  a  new  trial  to  assert  his  claim  to  an  undi- 
vided share,  and  procure  judgment  therefor.  This  court 
cannot  review  the  discretion  of  the  General  Term.  {Godfrey 
V.  Mosery  66  N.  Y.  250.) 

(2)  The  facts  upon  which  the  right  of  the  plaintiff  is  based 
to  recover  an  undivided  share  of  the  premises,  are  not 
found  by  the  trial  judge.  The  action  was  tried  before 
the  court,  without  a  jury,  and  the  findings  upon  the  ques- 
tion of  title  relate  solely  to  the  claim  of  title  under  the 
devise  over  in  the  will  of  Jellis  Fonda.  It  is  only  by  look- 
ing into  the  evidence  that  the  right  of  the  plaintiff"  to  a 
share  of  the  premises  by  another  and  independent  title  ootild 
have  been  ascertained.  But  an  examination  of  the  evidence 
would  not  have  disclosed  an  indisputable  title  in  plaintiff  to  the 
one  sixth  part.  The  original  share  which  descended  to  his  mother, 
a  daughter  of  Douw  Fonda,  was  one  undivided  fourth  part,  of 
which  the  plaintiff  was  entitled  to  an  undivided  one-eighth  part 
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only.  His  title  to  any  greater  interest  depends  npon  the  a&- 
Bumption  that  Mrs.  Wemple's  share  of  her  father's  estate, 
descended  to  her  heirs,  and  that  as  to  that  share  the  defendants 
have  not  acquired  a  title  by  adverse  possession.  This  assump- 
tion is  not  upon  the  evidence  incontrovertible.  The  defend- 
ants are  at  least  entitled  to  be  heard  upon  that  question. 
"  The  motion  should  be  denied." 

Amasa  J.  Parker  for  motion. 

Horace  E.  Smith  opposed. 

Andrews,  J.,  reads  for  denial  of  motion. 
All  concur. 
Motion  denied. 


101    6J0I 

'*>  '^1         The  People,  ex  rel.  Wallkill  Valley  Bailboad  Company, 
172       1  42         Bespondent,  v,  Nathan  Keatob  et  al.,  Assessors,  etc,  Ap- 
pellants. 

Where  upon  a  copy  of  a  judgment  served  was  indorsed  the  name  of  the 
attomej  with  his  post-office  and  business  address,  and  below  was  indorsed 
a  notice  of  judgment  signed  by  the  attorney  without  giving  any  address, 
hdd^  that  this  was  a  sufficient  compliance  with  the  rule  of  practice  (Rule 
2),  requiring  papers  served  to  be  indorsed  or  subscribed  by  the  attorney, 
with  his  address,  etc 

For  the  purposes  of  an  appeal,  a  judgment  in  proceedings  by  certiorari  to 
review  an  assessment  under  the  act  of  1880  (Chap.  269,  Laws  of  1880)  is 
to  be  considered  as  an  order,  and  an  appeal  to  this  court  must  be  taken 
within  the  time  prescribed  for  appeals  from  orders,  i.  e,  sixty  days. 

(Argued  December  8,  1885 ;  decided  December  15,  1885.) 

The  following  is  the  opinion  herein : 

*^  This  is  a  motion  to  dismiss  an  appeal  to  this  conrt  on  the 
ground  that  it  was  not  taken  witliin  the  time  prescribed  by 
law. 

"  The  relator  conceiving  itself  aggrieved  by  the  assessment 
made  by  the  defendants  as  assessors  of  the  town  of  Bosendale, 
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Ulster  county,  procured  a  writ  of  certiorari  to  review  the 
assessment  under  the  act  (Chap.  269  of  the  Laws  of  188G). 
Upon  the  return  of  the  writ  a  hearing  was  had  at  the  Special 
Term  where  the  assessment  was  reduced.  The  defendants 
then  appealed  to  the  General  Term,  where  the  decision  of  the 
Special  Terra  was  aiRrmed  and  a  judgment  of  affirmance  was 
entered  on  the  22d  day  of  July,  1885,  and  notice  thereof  was 
given  to  the  attorney  for  the  defendants  on  the  same  day.  From 
that  judgment  the  defendants  appealed  to  this  court,  on  the 
20th  day  of  November,  1885.  The  defendants  claim  that  their 
time  to  appeal  was  limited  only  by  section  1325  of  the  Code  of 
Civil  Procedure,  under  which,  if  applicable,  they  had  the  right 
to  appeal  at  any  time  within  one  year  after  the  judgment  was 
entered.  The  relator  claims,  however,  that  the  appeal  was  reg- 
ulated by  section  7  of  the  chapter  above  referred  to,  which  pro- 
vides that  "appeal  may  betaken  by  either  party  from  an  order, 
judgment  or  determination  under  this  act  as  from  an  order, 
and  shall  be  heard  and  determined  in  like  manner,"  and  hence 
that  the  appeal  should  have  been  taken  to  this  court  within 
sixty  days  after  service  upon  the  attorney  for  the  appellants  of 
a  copy  of  the  judgment  appealed  from  and  a  written  notice  of 
the  entry  thereof.  We  think  the  contention  of  the  relator  is 
right  and  that  the  motion  should  be  granted. 

"  Chapter  269  provides  a  new  and  complete  system  for  re- 
viewing upon  certiorari  and  correcting  errors  of  assessors ;  and 
all  the  provisions  of  the  act  show  that  it  was  the  intention  of 
the  legislature  that  the  proceedings  should  be  speedily  con- 
ducted and  speedily  brought  to  a  termination.  Section  8  pro- 
vides that  the  assessment-roll  shall  be  finally  completed  and 
filed,  and  notice  thereof  given  on  or  before  September  first  in 
each  year,  and  section  2  provides  that  the  writ  shall  not  be 
granted  unless  application  therefor  shall  be  made  within  fif- 
teen days  after  the  completion  and  delivery  of  the  assessment- 
roll  and  notice  thereof  given  as  provided  in  the  act ;  that  the 
writ  shall  not  stay  the  proceedings  of  the  assessors  or  other  offi- 
cers to  whom  it  is  directed,  or  to  whom  the  assessment-roll  may 
be  delivered,  to  be  acted  upon  according  to  law.  Section  3  pro- 
vides that  the  justice  granting  the  writ  shall  prescribe  in  the 
writ  the  time  within  which  a  return  thereto  must  be  made, 
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which  shall  not  be  less  than  ten  days.  Section  7  provides 
that  all  issues  and  appeals  in  any  proceedings  instituted  under 
the  act  shall  have  preference  over  all  other  civil  actions  and 
proceedings  in  all  courts.  Section  8  provides  that  if  final  judg- 
ment shall  not  be  given  in  time  to  enable  the  assessors  or  other 
officers  to  make  a  new  or  corrected  assessment  for  the  use  of 
the  board  of  supervisors  at  their  annual  session,  and  it  shall  ap- 
pear from  the  judgment  that  the  assessment  was  illegal,  erro- 
neous or  unequal,  then  there  shall  be  audited  and  allowed  to 
the  petitioner,  and  included  in  the  next  year's  tax  levy  and 
paid  to  the  petitioner  the  amount  with  interest  thereon,  in  ex- 
cess of  what  the  tax  should  have  been  as  determined  by  the 
judgment. 

■"  It  was  undoubtedly  expected  by  the  law-makers,  that  as  the 
writ  was  required  to  be  procured  in  September,  the  proceeding 
would  be  brought  to  a  determination  in  time  for  the  action  of  the 
supervisors  at  their  succeeding  annual  meeting,  and  such  must 
generally  be  the  result.  The  provisions  of  section  7  accomplish 
three  things :  1.  That  all  issues  and  appeals  instituted  under  the 
act  shall  have  preference  over  all  other  civil  actions  and  proceed- 
ings in  all  courts.  2.  That  every  final  decision  under  the  act  for 
the  purpose  of  appeal  shall  be  treated  as  an  order,  and  hence  that 
an  appeal  to  this  court  shall  be  placed  on  the  order  calendar 
and  not  be  subject  to  the  delay  which  might  occur  if  it  were 
required  to  be  placed  upon  the  general  calendar ;  and,  3.  Ap- 
peals to  this  court  must  be  within  the  time  specified  for  ap- 
peals from  orders,  to-wit :  Sixty  days,  rather  than  one  year. 
The  provision  is  that  appeal  may  be  taken  as  from  an  order, 
and  shall  bo  heard  and  determined  as  an  appeal  from  an  order. 
We  do  not  think  that  this  is  merely  permissive,  and  that  an 
appellant  has  the  ojStion  to  appeal  either  under  the  Code  or 
under  the  section  named.  The  provision  is  apart  of  the  whole 
scheme,  and  was  intended  to  provide  the  precise  way  in  which 
an  order,  judgment  or  determination  under  that  act  could  be 
reviewed.  If  that  section  is  not  to  receive  this  construction, 
then  great  delay  might  ensue  the  decision  of  the  General  Term. 
The  appellant  might  wait  a  year  before  bringing  his  appeal 
and  then  some  time  might  elapse  before  it  could  get  upon  the 
calendar  of  this  court  so  as  to  entitle  it  to  the  preference  given 
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by  that  section.  We  think  the  plain  purpose  of  the  act,  as 
well  as  the  public  convenience,  requires  that  we  should  give 
the  construction  contended  for  by  the  counsel  for  the  relator. 

"  It  was,  however,  claimed  on  the  part  of  the  appellants, 
that  their  time  to  appeal  wag  not  limited  by  a  proper  notice. 

"  The  counsel  for  the  relator  served  upon  the  appellants  a 
copy  of  the  order  of  the  General  Term  affirming  the  decision 
of  the  Special  Term  with  a  notice  on  the  back  thereof,  stating 
that  it  was  a  copy  of  the  order  and  when  and  where  it  was 
filed  and  entered.  That  notice  was  signed  *  P.  Cantine,  attor- 
ney for  respondents,'  without  in  any  way  indicating  his  post- 
office  address  or  place  of  business.  In  pursuance  of  the  order 
of  the  General  Term  the  relator's  costs  were  taxed  and  a  for- 
mal judgment  of  affirmance,  and  for  costs,  was  entered  on  the 
twenty -second  day  of  July,  and  a  copy  of  that  judgment  was 
served  upon  the  appellants'  attorney,  and  on  the  back  of  it  was 
indorsed  the  title  of  the  cause  and  '  P.  Cantine,  attorney  for 
respondents,  office  and  post-office  address,  Saugerties,  Ulster 
Co.,  N.  Y.,'  and  below  that,  signed  by  the  same  attorney  without 
his  post-office  and  business  addresses,  was  a  notice  stating  that 
the  paper  served  was  a  copy  of  a  judgment  of  affirmance  with 
costs,  and  giving  the  date  and  place  of  its  entry  in  the  clerk's 
office  of  Ulster  county. 

"  The  judgment  referred  to  in  that  notice  was  the  judgment 
appealed  from,  and  if  rule  2  of  the  general  rules  of  pi*actice  of 
the  Supreme  Court  applies  to  an  appeal  to  this  court,  the  mo- 
tion was  a  full  and  precise  compliance  with  that  rule,  because 
it  was  indorsed  on  the  back  with  the  name  of  the  attorney 
with  his  post-office  and  business  address.  The  notice  was, 
therefore,  sufficient  to  limit  the  appellants'  time  for  appeal,  and 
the  appeal  not  having  been  brought  within  sixty  days,  the  time 
prescribed  for  an  appeal  from  an  order  to  this  court,  it  was  too 
late  and  it  should  be  dismissed,  with  costs." 

Peter  Gantine  for  motion. 
A.  T.  ClearwcUer  opposed. 

Earl,  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 
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101     «l«  -^  -r  -r  r« 

III  IS    -D^^^^  LoED,  Jb.,  as  Trustee,  etc.,  Respondent,  v.  Thb  Yon- 
'  KKB8  Fuel  Gas  Company  et  al.,  Appellants, 

The  ''franchises,  privileges,  rights  and  liberties,"  which  ander  the  act  of 
1878  (Chap.  163,  Laws  of  1878) ;  a  manufactaring  oorporation  is  author- 
ized to  mortgage,  to  secure  the  payment  of  a  debt,  apon  consent  of  the 
requisite  number  of  stockholders,  and  which  are  not  included  in  a  con- 
sent to  mortgage  the  real  and  personal  estate  of  the  corporation,  are  the 
corporate  rights  and  franchises  which  became  vested  in  the  company  by 
virtue  of  its  organization  as  a  corporation.  Those  terms  do  not  include 
patent  rights,  licenses,  easements,  or  privileges  acquired  by  the  company 
after  its  incorporation,  either  from  individuals  or  other  corporations ; 
these  are  in  the  nature  of  property,  and  are,  therefore,  included  in  a  consent 
to  mortgage  the  corporate  property. 

(Submitted  December  8,  1885  ;  decided  December  15,  1885.) 

This  was  a  motion  to  correct  the  remittitur  herein. 

The  case  is  reported,  99  N.  Y.  548.  It  was  there  held  that  a 
mortgage  executed  upon  consent  of  stockholders  to  mortgage  the 
real  and  personal  estate  of  a  manufacturing  corporation,  so  far  as 
it  purported  to  include  the  franchises,  privileges,  rights  or  liber- 
ties of  the  corporation,  was  invalid  and  inoperative,  and  these 
were  directed  to  be  excluded  from  sale  on  foreclosure  of  the 
mortgage. 

The  following  is  the  mem.  of  opinion  on  the  motion  : 

'*  *  The  franchises,  privileges,  rights  and  liberties,'  directed  to 
be  excluded  from  the  sale  are  those  referred  to  in  chapter  163 
of  the  Laws  of  1878,  which  we  understand  to  be  the  corporate 
franchises  and  rights  which  became  vested  in  the  company  by 
virtue  of  its  organization  as  a  corporation  under  the  general 
law.  We  do  not  understand  that  these  include  patent  rights, 
licenses,  easements  or  privileges  acquired  by  the  company  since 
its  incorporation,  either  from  individuals  or  corporations;  these 
are  in  the  nature  of  property  of  which  the  company  had  the 
power  to  dispose,  and  it  was  not  the  intention  of  the  court  to 
direct  that  they  be  excluded  from  the  sale.  The  remittitur 
follows  the  language  of  the  act  of  1878,  and  we  do  not  think 
that  it  needs  amendment.  These  views  are  sustained  by  the 
following  cases  cited  by  the  respondent.    {Bridgeport  v.  iT. 
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T.  &  N".  R.  B.  M.  Co.y  36  Conn.  255  ;  Chicago  R.  R.  Co.  v. 
People^  73  111.  541;  Morgaoh  v.  Louiaiana^  3  Otto,  223.) 
The  motion  should  be  denied,  without  costs." 

Ralph  jEI  Prime  for  motion. 

Calvin  Frost  opposed. 

Kapallo,  J.y  reads  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 


James  F.  Hall,  Bespondent,  v.  Bbnjahik  F.  Ohandleb,  Ap- 
pellant. 

(Argaed  Deoember  %,  1885  ;  decided  December  22,  1885.) 

Leslie  W,  RubbM  for  appellant. 

'     John  W.  Kellogg  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Ejibosene  Lamp  Heateb  Company,  Appellant,  v.  John 
F.  Bathbone  et  al.,  Bespondents. 

(Argaed  December  2, 1885 ;  decided  Deoember  22,  1885.) 

B.  F.  Lee  for  appellant. 

Eaek  Cowen  for  respondents. 

Agree  to  affirm ;  no  opinion. 
AJl  concur. 
Judgment  affirmed. 
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Jambs  W.  Sictth  et  al..  Appellants,  v.  Citt  of  Brooklyn, 

Bespondent. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  Steers  v.  OUy  of  BrooTdyn^  amie,  p.  51. 


liof^^     Geobob  a.  Kent  et  al.,  Respondents,  v.  Lbonasd  Friedman, 

_J!L^._  Appellant. 

101         616  ^^ 

CftHfi  2 
75AD  885  ^^^^^  ^^  execatorj  contract  for  the  sale  of  goods  is  with  warranty,  that 

— they  shall  be  good,  soand,  and  aH  right,  and  equal  to  a  sample  shown, 

an  acceptance  of  the  goods  after  opportunity  to  examine  them  does  not 
preclude  the  purchaser  from  claiming  and  recovering  damages  for  breach 
of  the  warranty. 

(Submitted  December  4,  1885  ;  decided  December  22,  1885.) 

The  following  is  the  mem,  of  opinion  herein  : 
"  This  action  is  to  recover  damages  for  breach  of  warranty 
upon  an  executory  sale  of  tobacco  by  the  defendant  to  the 
plaintiffs.  The  facts  as  found  by  the  referee,  upon  sufficient 
evidence,  must  be  taken  as  true  that  the  sale  was  by  sample, 
the  defendant  representing  that  the  sample  was  a  true  sample 
of  the  tobacco  sold,  and  that  the  tobacco  was  not  only  as  good 
as  the  sample,  but  good,  sound,  and  all  right  Upon  these  facts 
a  breach  of  warranty  and  damages  being  proved,  the  only  de- 
fense open  to  the  defendant  was  the  acceptance  of  the  tobacco 
by  the  plaintiffs.  That  such  a  warranty  survives  acceptance 
has  been  repeatedly  decided  by  this  court,  the  last  time  in 
Brigg  v.  HUton  (99  N.  Y.  517).  In  that  case  there  was  an  ex- 
ecutory contract  for  the  sale  of  cloths  by  samples  which  were 
sound  and  perfect,  the  plaintiffs  representing  that  the  cloths 
were  of  similar  fabric  and  similar  quality,  equal  in  every  respect 
to  the  samples ;  and  it  was  held  that  acceptance  by  the  defend- 
ants of  the  cloths,  after  opportunity  for  their  examination,  did 
not  preclude  them  from  claiming  and  recovering  damages  for 
breach  of  the  warranty.  That  case  is  not  distinguishable  from 
this  and  must  control  our  decision. 
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"  We  have  considered  all  defendant's  exceptions  to  rulings 
apon  questions  of  evidence,  and  are  satisfied  that  they  point 
out  no  prejudicial  error. 

"  The  judgment  should  be  afl5rmed,  with  costs." 

Alex.  Gumming  for  appellant. 

D,  S.  Richa/rda  for  respondents. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Jambs  0.  Fiizpatbiok,  Appellant,  v.  The  Nbw  York  and 
Manhattan  Beaoh  Railway  Company,  Respondent. 

(Argued  December  7,  1885 ;  decided  December  23, 1885.) 

F.  H.  Coudert  for  appellant. 

Alfred  0.  Chopin  for  respondent. 

Agree  to  reverse  order  on  dissenting  opinion  of  Judge  Bbady 
at  General  Term. 
All  concur. 
Order  reversed  and  judgment  affirmed. 


John  0.  Monty,  Respondent,  v.  William  H.  Bloominqdalb, 

Appellant. 

(Argued  October  7, 1885  ;  decided  Januarj  19, 1886.) 

Isaac  Lawson  for  appellant. 

Lymam,  H.  Northvp  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur,  except  Danfobth,  J.,  not  voting. 
Judgment  affirmed. 
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The  People  op  the  State  of  New  York,  Respondent,  v. 
Patsiok  Kiebnan,  Appellant. 

(Argued  November  25,  1885;  decided  Janaaiy  19,  1886) 

The  defendant  was  convicted  of  murder  in  the  first  degree. 
Upon  the  trial  a  challenge  to  the  array  of  jurors  was  interposed 
by  his  counsel.  The  portion  of  the  opinion  in  reference  thereto 
is  as  follows : 

"  The  prisoner's  challenge  to  the  array  was  made  in  writing; 
issue  taken  by  the  district  attorney  upon  its  alleged  facts ;  that 
issue  tried  by  the  court ;  and  the  challenge  overruled.  It  averred, 
as  the  error  in  drawing  the  panel  of  additional  jurors  ordered 
by  the  court,  "  that  the  names  of  such  jurors  were  not 
drawn  from  the  box  or  boxes  by  the  court  directed  publicly,  in 
open  court,  in  the  presence  of  the  court  as  by  law  provided." 
Thebix)adest  possible  coustniction  of  this  language  would  result 
in  an  averment  of  but  two  facts ;  one  that  the  names  of  addi- 
tional jurors  were  not  drawn  from  the  box  directed  by  the  court ; 
and  the  other,  that  they  were  not  drawn  in  open  court.  The 
mode  of  drawing  is  prescribed  in  detail  by  the  Code  of  Civil 
Procedure.  (§  1035,  etc.)  There  are  throe  boxes  provided  for 
the  ballots,  on  which  are  the  names  of  the  jurors  selected  to 
serve  for  three  years.  Box  number  1,  at  the  beginning  of 
the  three  years  term,  contains  the  names  of  all  the  jurors  liable 
to  be  drawn.  Box  number  2  as  terms  are  held,  contains  the 
names  of  jurors  who  have  been  drawn  and  served.  And  box 
number  3  contains  duplicate  ballots  of  the  trial  jurors  selected 
who  reside  in  the  city  or  town  where  a  trial  term  is  appointed 
to  be  held.  So  that  box  number  1  is  the  ordinarysource  of 
supply,  and  box  number  3  is  provided  for  an  emergency 
when  there  is  no  time  to  call  jurors  from  a  distance.  As  the 
terms  proceed  the  names  of  jurors  who  have  served  are  placed 
in  box  number  2,  so  that  the  contents  of  boxes  1  and  2  are 
continually  changing.  If  during  the  three  years  the  ballots 
in  box  number  1  become  exhausted  the  drawing  goes  on  from 
box  number  2,  until  the  new  lists  are  transmitted.  (§  1051.) 
When  additional  jurors  are  found  necessary  at  a  tenn  of  the 
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coni't  an  order  is  made  "requiring  the  clerk  of  the  county 
to  draw  and  the  sheriff  to  notify  any  number  of  trial  ju- 
rors specified  in  the  oi'der  which  the  court  deems  necessary." 
(§  1058.)  In  tlie  present  case  that  order  was  made  and  entered, 
containing  all  the  prescribed  requisites.  By  the  next  section 
(§  1059)  the  mode  of  obeying  the  order  is  fixed.  "  The  clerk 
must  thereupon  forthwith  bring  into  court  all  the  boxes  wherein 
ballots  containing  the  names  of  trial  jurors  are  deposited  as 
prescribed  in  this  article;  and  must,  in  the  presence  of  the 
court,  publicly  draw  from  such  box  or  boxes  as  the  court  di- 
rects the  number  of  trial  jurors  specified  in  the  order."  It 
is  now  said  that  all  the  boxes  were  not  brought  into  court. 
No  such  omission  was  alleged  in  the  prisoner's  challenge.  That 
specified  no  irregularity  from  the  absence  of  requisite  boxes, 
and  no  evidence  upon  the  subject  was  needed  or  produced. 
There  was  no  such  issue,  and  no  proof  to  maintain  it.  If  the 
statements  of  the  clerk  that  "  only  one  box  was  brought  into 
court "  and  that  "  there  is  only  the  one  box  to  bring  in  and 
draw  from,"  establish  that  the  other  two  were  not  already  in 
court,  and  were  not  brought  in,  the  irregularity  would  be  purely 
formal,  and  work  no  possible  harm  to  the  prisoner,  if  the  court 
selected  the  box.  The  clerk  testified  that  the  one  hundred  and 
fifty  additional  jurors  required  by  the  order  were  drawn  by  him 
"  in  open  court,"  and  "  from  the  box  directed  by  the  court." 
The  irregularities  alleged  in  the  challenge  were  thus  directly 
disproved,  and  justified  the  court  in  overruling  it.  It  is  con- 
tended, however,  that  the  court  did  not  direct  from  which  box 
the  names  should  be  drawn.  The  clerk  sweara  that  such  direc- 
tion was  given,  and  he  obeyed  it.  If  none  was  given,  except 
by  the  formal  order  entered,  that  was  sufficient.  It  identified 
the  box  to  be  brought  in  and  drawn  from  as  the  one  *'  contain- 
ing the  names  of  trial  jurors  for  said  court."  This  language 
must  be  construed  to  mean  the  box  of  ordinary  supply  and  con- 
taining the  names  of  all  the  trial  juroi*s  liable  primarily  to  serve 
at  that  term  of  the  court,  and  that  could  only  have  been  box 
number  1.  It  could  perhaps  be  said  that  the  order  might 
have  referred  to  either  of  the  others,  and  so  was  ambiguous. 
But   conceding  so  much,  the  court  must  have  understood  its 


620  MEMORANDA  OF 

own  order,  and  the  drawing  having  occurred  in  its  presence 
and  with  its  assent,  mnst  have  been  from  the  box  intended  and 
directed.  We  do  not  think  that  any  irregularity  was  estab- 
lished." 

The  remainder  of  the  opinion  is  taken  up  with  a  discussion 
of  the  facts ;  the  court  holding  that  the  testimony  justified  the 
conviction. 

Benjomiin  TT.  Dovming  for  appellant. 

John  Fleming  for  respondent. 

FiNOH,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Pbteb  DbBaun,  Appellant,  v.  Frank  E.  Bean  et  aL,  Re- 
spondents. 

(Argued  December  4,  1885  ;  decided  Januarj  19,  1886.) 

Oeorge  TT.  Weiant  for  appellant. 

J.  A.  Hylcmd  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Luther   A.   Wing,  Respondent,  v.  Ekastus  Bafalsb,  Ap- 
pellant. 

(Argued  December  4,  1885;  decided  January  19,  1886.) 

«/.  F,  PcMrJchwrst  for  appellant. 

M,  Rumaey  Miller  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Robert  J.  Dean,  Respondent,  v.  Henry  D.   Van  Nobtrand 
et  al.,  Appellants. 

(Argued  December  7,  1885  ;  decided  January  19,  1880.) 

Decided  upon  the  facts. 

William  O.  Wilson  for  appellants. 

Edwwrd  S.  Hatch  for  respondent. 

FiNOH,  J.,  reads  for  affirmance. 

All  concur,  except  Rugbr,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


The  Belgian   Glass   Company,  Respondent,  v.   Theodore 
Pabst  et  al..  Appellants. 

The  parties  entered  into  a  contract  by  which  defendants  agreed  to  sell  the 
goods  manufactured  by  plaintiff  on  commission.  Plaintiff  guaranteed  to 
supply  defendants  with  goods  to  at  least  the  value  of  a  sum  specified,  and 
in  case  of  failure  so  to  do  defendants  were  entitled  to  the  agreed  commis- 
sions on  that  sum.  Either  party  had  the  right  to  terminate  the  agreement 
by  giving  to  the  other  a  year's  notice.  In  an  action  to  recover  proceeds  of 
sales  in  defendants'  hands,  the  referee  found  that  plaintiff  was  led,  by 
acts  and  assurances  of  defendants,  to  believe  that  they  would  only  charge 
commissions  thereafter  on  actual  shipments,  and  were  induced  thereby  to 
refrain  from  giving  notice  of  a  termination  of  the  agreement.  Held,  that 
defendants  were  estopped  from  claiming  thereafter  commissions  under 
the  guaranty  in  the  contract. 

(Argued  December  7,  1885  ;  decided  January  19,  1886.) 

This  was  an  action  to  recover  a  balance  alleged  to  be  in  de- 
fendants' hands  ;  the  proceeds  of  goods  sold  by  them  as  agents 
for  plaintiffs.  Defendants  claimed  that  the  sum  retained  was 
commissions  to  which  they  were  entitled  to  under  the  contract 
between  the  parties.  The  substance  of  the  contract  is  stated 
in  the  head-note.  The  following  is  an  extract  from  the 
opinion. 

*'  The  court  is  asked  to  reverse  the  judgment  in  this  case,  on 
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the  ground  tliat  the  finding  of  the  referee  that  the  defendants 
were  estopped  from  claiming  the  guaranteed  commission  on  the 
deficiency  of  shipments  in  1876,  under  the  contract  of  June  3, 
1872,  is  unsupported  by  any  evidence.  The  referee  found  in 
substance  that  the  plaintiff  was  induced  by  the  acts  and  con- 
duct of  the  defendants  to  forego,  in  January,  1875,  the  giving 
of  a  year's  notice  of  the  termination  of  the  contract,  the  right 
to  do  which,  at  any  time,  was  reserved  therein,  upon  the  belief 
that  they  would  not  claim  commissions,  except  on  actual  ship- 
ments made  by  the  plaintiff.  If  notice  of  the  termination  of 
the  contract  had  been  given  at  that  time,  the  question  presented 
on  this  appeal  could  never  have  arisen. 

"  We  think  there  can  be  no  doubt  in  point  of  law,  that  if  the 
defendants  induced  the  plaintiff  to  believe  that  they  would  not 
thereafter  claim  commissions,  except  on  actiial  shipments,  and 
that  in  reliance  upon  such  assurance,  made  in  words  or  by  con- 
duct equivalent  to  words,  the  plaintiff  forbore  to  give  notice, 
the  doctrine  of  equitable  estoppel  applies,  not  perhaps  working 
in  a  strict  sense  a  modification  of  the  contract." 

The  remainder  of  the  opinion  is  taken  up  with  a  discussion 
of  the  evidence,  the  court  reaching  the  conclusion  that  it  justi- 
fied the  finding  of  the  referee. 

WiUia?n  H.  Waring  for  appellants. 

Frederick  H.  Coudert  for  respondent. 

Andrews,  J.,  reads  for  affirmance. 
All  concur*. 
Judgment  aflirmed. 


John  E.  Styles,  Respondent,  %\  John  B.  Fulleb,  Appellant. 

The  rights  of  parties  in  a  legal  action  are  to  be  determined  as  they  were  at 
its  commencement,  unless  some  event  happening  subsequently  and  affect- 
ing those  already  in  issue  is  presented  by  supplemental  pleading. 

Where,  therefore,  the  answer  in  an  action  was  a  general  denial,  and  defend- 
ant on  the  trial  offered  to  prove  that  after  the  commencement  of  the 
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action  plaintiff  was  adj  udged  a  bankrupt  and  the  caase  of  action  passed  to 
Ills  assignee,  wliich  offer  was  rejected.     Held  no  error. 

(Argued  December  7, 1885  ;  decided  January  19,  1886.) 

The  following  is  the  mem.  of  opinion  herein : 
"  This  suit  was  commenced  in  June,  1876.  The  complaint 
stated  a  good  cause  of  action,  and  the  answer  of  the  defendant 
was  in  substance  a  general  denial.  The  verdict  of  the  jury 
upon  the  issues  thus  found  was  in  favor  of  the  plaintiflE,  and 
sustained  his  allegations.  To  defeat  a  recovery  the  defendant 
on  the  trial  offered  to  prove  that  in  May,  1877,  the  plaintiff 
was  adjudged  a  bankrupt,  and  the  alleged  cause  of  action 
passed  to  his  assignee.  The  offer  was  properly  rejected.  The 
rights  of  parties  to  a  legal  action  are  to  be  determined  as  they 
were  at  its  commencement,  unless  some  event,  happening  sub- 
sequently, and  affecting  those  already  in  issue,  is  presented  by 
supplemental  pleadings  to  the  court.  Here  the  matter  offered 
in  evidence  was  not  pleaded,  and  for  that  reason,  if  no  other, 
was  properly  excluded.  No  other  question  is  presented  to  jus- 
tify this  appeal.  It  should,  therefore,  fail  and  the  judgment  be 
affirmed." 

Edwin  G.  Davis  for  appellant. 

Wm.  F,  Macrae  for  respondent. 

Danforth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Caleb  W.  Lobing,  Executor,  etc.,  Respondent,  v.  Amos  Bin- 
NEY  et  al..  Respondents,  James  M.  Jackson,  Appellant. 

(Argued  December  8,  1885  ;  decided  January  19,  1886  ) 
Henry  H.  Man  for  appellant. 
William  WcUson  for  respondents. 
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Agree  to  affirm ;  no  opinion. 

All  conenr. 

Order  affirmed.  ^ 


y 

In  the  Matter  of  the  Opening  of  Rivebside  Pare,  etc. 

(Argaed  December  8,  1885  ;  decided  Janaarj  19,  1886.) 

Jamea  A.  Deering  for  appellants. 

Alexander  B.  Johnson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
AH  conenr. 
Order  affinned. 


In  the  Matter  of  the  Estate  of  Buboess  Cluff,  Deceased, 
Edward  E.  Tower,  Executor,  etc.,  Appellant. 

(Argued  December  8,  1885  ;  decided  Janaary  19,  1886.) 

D.  C.  Calvin  for  appellant 

Edward  B,  WhUney  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  conenr. 
Appeal  dismissed, 


Henrietta  T.  Flago,  Respondent,  v.  The  Makhattan  Rail- 
WAY  Company,  Appellant, 

(Argued  December  9, 1885  ;  decided  January  19,  1880.) 

Edward  S.  BapaUo  for  appellant. 

W.  P.  Prentice  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Rapallo,  J.,  taking  no  part. 

Judgment  affirmed. 
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J.  Morris  Childs  et  al..  Appellants,  v,  Horace  F.  Kendall,      m, 
as  Aflsignoe,  etc.,  Bespondeot. 

(Argaed  December  10. 1885  :  decided  January  19, 1886.) 

Alexander  T.  Ooodwin  for  appellants. 

Waters,  McLennan  dk  DiUaye  for  respondent. 

Agree  to  affirm  order  and  for  judgment  absolute  on  stipula- 
tion. 

All  concur ;  no  opinion. 

Order  affirmed  and  judgment  accordingly. 


Henry  0.  Demmikg,  Respondent,  v.  Edward  M.  Parrott, 

Appellant. 

(Argaed  December  10,  1885 ;  dedded  January  19,  1886.) 

Henry  Bacon  for  appellant. 

Thomas  O.  Evans  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


EuzA  Ann  Longbnoykb  et  al.,  Respondents,  v.    Charles    .. — 
Anderson,  Appellant.  (iss 

(Argued  December  11,  1885  ;  decided  January  19, 1886.) 

The  following  is  the  opinion  in  this  action  in  full : 

^'  The  sole  question  in  this  case  is  whether  the  plaintiffs  are 

the  owners  by  a  sufficient  and  effective  grant  of  a  right  of  way 

over  the  lands  owned  by  the  defendant.  The  action  is  brought 

in  equity  and  ahns  to  establish  the  right  claimed,  and  to  re- 
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ptrain  any  interference  or  obstruction.  The  course  of  the  trial 
takes  out  of  the  case  any  title  by  prescription  or  flowing  from 
user,  and  unless  we  can  trace  a  title  by  grant  which  has  passed 
to  the  plaintiffs,  the  judgment  is  wrong  and  there  must  be  a 
new  trial. 

^^  The  premises  of  both  parties  are  situated  in  what  was  the 
Loveridge  patent  in  1686,  and  a  portion  of  which  became  the 
property  of  Dennis  and  Jacobus  Hegeman  who,  in  1760,  re- 
leased to  each  other  and  held  to  some  extent  in  severalty.  Ja- 
cobus conveyed  to  Spawn  &  Burger,  and  Dennis  to  Paulus 
Smith.  The  premises  covered  by  these  conveyances  are  shown 
upon  a  map  put  in  evidence,  which  is  conceded  to  be  substan- 
tially correct.  By  that  it  appears  that  the  tract  owned  by  the 
Hegemans  was  nearly  in  the  shape  of  a  parallelogram,  extend- 
ing westerly  from  the  Hudson  river  to  what  is  called  the 
Kalckberg ;  but  narrow  at  the  western  end  and  growing  steadily 
wider  by  the  spread  of  its  northern  and  southern  lines  as  the 
river  is  approached.  By  these  conveyances.  Spawn  &  Burger 
on  the  one  hand,  and  Paulus  Smith  on  the  other,  became  the 
owners  of  the  Hegeman  tract,  partly  in  severalty  and  partly  as 
tenants  in  common.  The  principal  dividing  line  between  them 
ran  north  and  south  through  nearly  the  middle  of  the  tract ; 
Spawn  &  Burger  on  the  east  and  Paulus  Smith  on  the  west ; 
and  their  respective  premises  extending  entirely  across  the  paral- 
lelogram, and  60  blocking  Smith' s  access  to  the  river,  and  Spawn 
&  Burger's  to  the  Kalckberg.  But  these  grantees  took  also 
Irom  Hegemans  two  parcels  which  were  held  by  them  in  com- 
mon ;  one  in  the  north-east  corner  of  the  parallelogram  and 
lying  on  the  river,  and  one  in  the  south-west  corner  at  the 
Kalckberg.  Smith  could  not  get  to  his  river  lot,  except  by 
crossing  Spawn  &  Burger's  lot,  and  the  latter  could  not  get  to 
the  Kalckberg  without  crossing  the  lands  of  Smith;  so  that  a 
way  open  to  both  parties  from  the  river  to  the  hill,  was  a  mat- 
ter of  necessity.  Accordingly,  we  find  that  the  respective 
deeds  reserved  a  right  to  each  to  cross  the  lands  of  the  other 
by  a  way  or  road  which  ran  from  near  the  canoe  place  on  the 
river  to  the  Kalckberg.  It  is  described  as  ^  liberty  for  a  road 
in  the  most  convenient  manner,'  and  the  existing  emergency 
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renders  it  highly  probable  that  such  a  way  substantially  through 
the  middle  of  the  tract  was  established  and  used.  By  the  death 
of  Paulus  Smith,  his  lands  passed  to  his  son  Frederick,  who  re- 
tained the  right  to  the  river,  and  was  burdened  with  the  cor- 
responding right  to  the  hills.  Before  his  death,  as  appears  by 
the  recital  in  one  of  the  deeds,  Paulus  Smith  divided  with 
Spawn  &  Burger  the  two  lots  on  the  river  and  at  the  Kalck- 
berg,  so  that  thereafter  each  held  his  portion  in  severalty  instead 
of  in  common.  The  two  lots  of  Smith  are  numbered  on  the 
map  as  No.  3  and  No.  6 ;  the  former  lying  on  the  hill  and  the 
latter  on  the  river.  In  1774,  Frederick  Smith  conveyed  to 
Johannes  Sax,  and  Margaret,  his  wife,  the  south  half  of  his 
main  farm  and  an  undivided  half  of  No.  3  and  No.  6,  and  at 
the  same  time  conveyed  to  Nicholas  Trumpbonr  and  Elizabeth, 
his  wife,  the  north  half  of  the  main  farm  and  a  moiety  of  No. 
3  and  No.  6.  Both  parties  claim  title  under  Frederick  Smith 
through  these  deeds ;  the  plaintiffs  under  Sax,  and  the  defend- 
ant under  Trumpbonr.  The  latter  chain  of  title  seems  to  be  sub- 
stantially complete,  but  in  the  former  there  is  a  break,  no  con- 
veyance proved  showing  a  transfer  from  Sax  to  Abram  Post, 
from  whom  plaintiffs'  title  came.  Assuming,  as  we  deem  prob- 
able, that  such  difficulty  might  be  surmounted,  it  becomes  im- 
portant to  consider  whether  the  deed  of  Frederick  Smith^to 
Sax  gave  him  any  right  of  way  over  the  north  half  conveyed 
to  Trumpbonr.  The  first  provision  relates  wholly  to  the  bur- 
den resting  upon  the  land  by  reason  of  the  right  of  way  belong- 
ing to  Spawn  &  Burger.  In  severing  the  land  burdened. 
Smith  evidently  desired  and  sought  to  equalize  the  burden  be- 
tween his  grantees;  and  so  he  provides  in  each  of  the  deeds, 
*  always  saving  and  reserving  a  road  for  Philip  Spawn  and  Jo- 
hannes Burger,  their  respective  heirs  and  assigns,  from  the 
landing  place  at  Green  Island  to  the  Kalckberg ;  and  if  one- 
half  of  the  road  cannot  conveniently  be  laid  on  the  northern- 
most moiety  or  half  part,  and  the  other  half  on  the  southern- 
most moiety  or  half  part,  in  that  case  the  parties  holding  said 
parts  are  to  allow  land  in  compensation  to  the  parties  who  shall 
bear  the  greatest  half  of  the  road,  so  much  as  is  above  the  one- 
half,  so  that  it  may  always  be  understood,  and  it  is  the  intent 
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and  meaning  of  these  presents  that  eadi  half  lot  shall  bear  half 
the  road,  or  allow  land  in  compensation  of  the  same.' 

"  It  is  apparent  from  this  provision  that  the  right  of  way 
which  belonged,  to  Spawn  &  Burger  over  the  Smith  lot  had 
either  not  been  specifically  located  or  was  intended  to  be  changed 
so  as  to  impose  equality  of  burden  upon  the  severed  parcels. 
If  the  road  ran  along  the  line  it  was  merely  a  right  of  way  for 
Spawn  &  Burger.  Nothing  else  was  reserved.  Sax  got  no  right 
upon  Trumpbour'g  land,  and  the  latter  none  upon  the  premises 
of  the  former.  Each  simply  owned  the  fee  up  to  his  own  line. 
If  each  used  it,  as  is  qnite  probable,  it  was  by  mutual  assent  or 
common  sufferance,  and  not  by  virttie  of  a  reservation  which 
only  rcct^nized  and  provided  for  the  right  of  others  tlian  them- 
selves. We  pass  now  to  other  parts  of  the  deed  to  see  if  Sax 
acquii'ed  any  interest  in  Trumpbour's  land  occupied  by  Spawn  & 
Burger's  easement  The  conveyance  adds,  "  with  full  and  free 
libei-ty  to  and  for  the  said  Johannes  Sax,  liis  heirs  and  assigns 
to  have  a  free  landing  to  Hudson  river,  to  erect  a  storehouse, 
laud  goods,  stoi-e  wood,  stack  hay,  and  fence  the  same ;  and 
also  to  have  a  canoe  at  a  place  called  the  canoe  place ;  *  * 
and  also  free  liberty  of  passing  and  repasshig  at  all  times  mto, 
throiigh  and  out  of  the  said  last-mentioned  lot  No.  6,  to  and 
from  the  said  canoe  place  with  horses,  wagons  and  other  car- 
riages ;  and  also  to  the  like  liberty  of  passing  and  repassing  at 
all  times  as  well  over  and  through  lot  No.  5  as  lot  No.  4, 
of  the  said  division  to  and  from  the  said  lot  No.  6,  and  common 
landing. ''  Recurring  again  to  tlie  map,  we  find  that  lots  4  and 
5  were  respectively  the  lots  of  Spawn  &  Burger.  Tlie  rights 
thus  conveyed  to  Sax,  and  the  same  were  given  to  Trimapbour, 
secured  to  him,  firet,  a  landing  on  the  river  and  b,  right  of  way 
from  that  landing  to  lot  No.  6.  This  right  was  a  burden  only 
upon  Spawn  &  Burger's  land.  And  second,  the  deed  conveyed 
to  Sax  and  Trumpbour  respectively  a  riglxt  of  way  across  lots 
4:  and  5  to  lot  6,  and  the  landing.  This  again  conveyed  tlie 
easement  in  Spawn  &  Burger's  lands,  lying  to  the  eastward,  and 
between  Smith  and  the  river,  and  puri>orted  to  give  neither  to 
Sax  or  Tmmpbour  any  right,  one  in  the  lands  of  the  other. 
These  deeds,  it  will  be  observed,  make  no  meution  of  a  right 
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of  way  for  either  Bax  or  Tnunpbour  westwai-d  to  the  Kalck- 
berg ;  and  the  reason  becomes  apparent  when  we  examine  the 
map.  Sax  needed  no  such  right,  for  his  south  half  adjoined  No. 
3,  and  access  to  hie  moiety  of  it  was  wholly  within  his  own 
discretion.  Trumpbour  could  reach  it  at  the  intersection  where 
his  south-west  corner  and  tlie  north-east  corner  of  No.  3  became 
identical.  Li  so  doing  he  would  cross  the  comer  of  Sax  to 
which  his  deed  gave  him  no  right,  but  which  might  possibly  be 
a  way  of  necessity.  And  both  parties  could  avail  tlieraselves 
of  the  right  given  across  lots  4  and  6,  without  either  trespassing 
upon  the  land  of  the  other.  It  is  difficult  to  see,  therefore, 
how  reservhig  a  right  of  way  to  Spawn  &  Burger  along  the  line 
•between  Sax  and  Trumpbour  could  give  to  either  of  the  latter 
a  right  not  granted  in  the  land  of  the  other.  It  did  not  pass 
under  the  word  "  appurtenances."  Even  if,  at  the  date  of  their 
deeds,  the  road  existed  along  the  line,  which  the  conveyances 
make  somewhat  improbable,  the  right  of  way  would  only  be 
Spawn  &  Burger's  and  an  appurtenance  of  their  lands.  This 
right  of  way  in  Smith  and  before  severance  was  in  no  sense  an 
easement  since  he  o^ned  the  fee,  and  passed  and  repassed 
by  virtue  of  his  ownership ;  when  he  severed  that  ownerehip 
there  was  no  easement  of  his  to  pass.  He  might  indeed  create 
one,  but  a  non-continuous  easement,  like  a  right  of  way,  will 
pass  only  by  words  sufKcient  to  create  a  new  easement  and  annex 
it  to  the  newly-made  dominant  tenement,  and  the  word  *' ap- 
purtenances "  is  not  sufficient.  {Parsons  v.  Johnsoii^  68  N. 
Y.  66.)  We  do  not  see,  therefore,  how  Sax's  deed  gave  him 
any  right  in  the  lands  of  Trumpbour.  We  have  read  care- 
fully and  given  much  consideration  to  the  view  taken  by  the 
learned  trial  judge.  The  whole  f orcO  of  that  argument  lies  in 
the  aBsnmption  that  as  to  the  adjoining  owners  the  road  along 
the  line  existing  solely  for  the  benefit  of  third  parties  was  held 
by  such  owners  as  tenants  in  common.  That  is  untrue  in  point 
of  fact.  Each  owned  in  severalty  and  in  fee  his  own  half  of 
the  road,  and  so  far  as  it  was  an  easement  it  belonged  wholly  to 
Spawn  &  Burger,  to  whose  lands  alone  it  was  appurtenant ;  and 
Sax  and  Trumpbour  could  not  be  tenants  in  common  in  an 
easement  which  they  did  not  own  at  all.     Very  probably,  the 
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parties  wonld  use  the  road  for  their  own  convenience,  bnt,  as 
against  each  other,  this  would  be  by  sufferance,  and  not  by  a 
right  lying  in  grant. 

*'  There  is  a.f  urther  diflSculty  in  the  plaintiffs'  case.  Assum- 
ing still  that  they  held  under  Smith  notwithstanding  the  break 
in  their  chain,  they  took  their  title  through  a  deed  given  to 
Nicholas  Trumpbour,  Jr.,  in  1807,  by  Abram  Post,  and  a  con- 
veyance from  the  former  in  18^2,  to  the  predecessors  in  title  of 
the  plaintiffs.  But  while  Nicholas  Trumpbour,  Jr.,  owned  the 
south  parcel,  and  in  1810,  he  became  the  owner  under  the  will 
of  Elizabeth  Trumpbour,  who  was  the  surviving  grantee  in 
joint  tenancy  of  Frederick  Smith,  of  an  undivided  one-fourth 
of  the  north  parcel,  and  thereupon,  by  a  full  covenant  deed,  • 
without  reservation  or  condition,  conveyed  all  the  undivided 
fourth  part  of  the  north  parcel.  If,  then,  he  had  an  easement 
in  that  part  of  the  road  lying  on  the  north  parcel  he  should 
have  reserved  it  if  he  did  not  mean  to  part  with  it  It  is  diffi- 
cult to  see  how  after  this  conveyance  with  covenants  of  war- 
ranty  he  could  still  claim  an  easement  in  the  land,  his  entire 
right  in  which  passed  by  his  deed.  And  if  he  could  not  claim 
it  his  gi*antees  could  not. 

"  For  these  reasons  we  feel  constrained  to  send  the  case  back 
for  a  re-triaL 

"  The  judgment  should  be  revei-sed ; .  new  tibial  granted ;  costs 
to  abide  the  event." 

li.  E,  Andrews  and  Joseph  Ilallock  for  appellant. 

Fred  Werner  for  respondents. 

Finch,  J.,  reads  for  reversal  and  new  trial. 

All  concur,  Andrews,  J.,  onfiret  ground  stated  in  opinion. 

Judgment  reversed. 
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BARRE-rrs,  Palmer  &  Heal  Dyeing  Establishment,  Respond- 
ent, V.  W.  Moore  Wharton  et  al.,  Appellants. 

(Argued  December  14,  1885  ;  decided  January  19,  1889.) 

This  was  an  action  to  recover  the  contract-price  for  dyeing  a 
quantity  of  plain  bunting.  Defendants  sot  up  in  their  answer 
that  the  work  was  unskillfuUy  done  and  as  a  counter-claim 
sought  to  I'ecover  the  damages  occasioned  thereby. 

The  referee  and  the  General  Term  agreed  tliat  the  evidence 
substantiated  defendants'  claim,  that  the  work  was  unskillfuUy 
done,  and  that  defendants  sustained  damage  by  reason  thereof, 
and  were  entitled  to  counter-claim  the  loss,  also  that  the  true 
measure  of  damages  was  the  difference  at  the  date  of  delivery 
of  the  dyed  buntings  between  their  then  market  value  and  the 
market  value  of  the  same  goods  skillfully  and  properly  dyed. 
To  establish  the  latter,  defendants  proved  actual  contracts  of 
sale  negotiated  by  them  sufficient  to  have  exhausted  the  entire 
stock  if  it  had  been  in  all  respects  merchantable  and  equal  to 
the  represented  and  sample  grade.  Seldy  that  ^'  such  a  sale  and 
disposition  of  the  goods  at  wholesale  and  in  large  quantities 
and  during  the  ordinary  market  season  for  such  goods  was  clearly 
within  the  contemplation  of  the  parties." 

The  General  Term  differed  with  the  referee  as  to  the  suffi- 
ciency of  the  evidence  to  establish  the  market  value  of  the  goods 
as  they  were  returned.  The  court  here,  after  a  review  of  the  evi- 
dence, concurred  with  the  referee. 

Frathcia  Lyiide  Stetaofi  for  appellants. 

John  A.  Taylor  for  respondent. 

Finch,  J.,  reads  for  reversal  of  order  of  General  Term  and 
for  affirmance  of  judgment  entered  on  report  of  referee. 
All  concur. 
Order  reversed  and  iudgment  affirmed. 
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Pateiok  Duffy,  Appellant,  v.  The  New  York  and  Manhat- 
tan Beaoh  Railway  Company,  Respondent. 

(Aigned  December  14,  18S5  ;  deci4e<jl  Januarj  19, 18S6.) 

Samud  D.  Morris  for  appellant. 

Alfred  C.  Chapin  for  respondent 

Agree  to  affirm ;  no  opinion. 
AH  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Daniel  T.  Donovan,  Appellant. 

The  provision  of  the  Code  of  Crlminiil  Procedure  (§  627,  as  amended  bj 
chapter  860,  Laws  of  1882),  aathorizing  the  appeHate  court  to  order  a 
new  trial  in  a  criminal  action,  although  no  exceptions  were  taken  on  trial, 
applies  only  to  the  Supreme  Court;  this  court  has  no  authority  to  review 
the  judgment  unless  exceptions  have  been  duly  and  properly  taken. 

(Argued  December  16,  1885 ;  decided  January  19,  1886.) 

The  defendant  was  convicted  of  the  crime  of  murder  in  the 
second  degree. 

The  points  presented  upon  the  appeal  appear  in  the  follow^ 
ing  extract  from  the  opinion : 

''  Upon  the  argument  of  this  appeal,  no  exception  to  any 
ruling  of  the  trial  court  was  pointed  out  bj  the  appellant's 
counsel  as  a  ground  for  a  reversal  of  the  conviction  of  the  de- 
fendant, and  after  a  cai*eful  examination  of  the  case  and  excep- 
tions, we  are  satisfied  that  none  was  taken  which  authorize  a 
reversal. 

"  The  appellant  urges  that  upon  a  consideration  of  the  whole 
case,  if  the  court  should  be  of  the  opinion  that  injustice  had 
been  done  to  the  defendant,  it  is  authorized  bv  section  527  of 
the  Code  of  Criminal  Procedure  to  order  a  new  trial. 

**  We  have  frequently  decided  that  the  powers  conferred  by 
that  section  were  intended  to  be  exercised  by  the  Supreme 
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Court  alone,  and  that  we  have  no  authority  to  review  a  judg- 
ment in  a  crim/nal  a^^^ion,  unless  exceptions  have  been  regu- 
larly and  properly  tak^en  to  the  rulings  of  the  trial  court." 

'  Charles  H.  Reed  for  appellant 

DeLcmcey  'NicoU  for  respondent. 

BuGBK,  Ch.  J.y  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


LuoT  A.  MioHSLBON,  Appellant,  v.  Elisha  8.  Fowleb  et  al., 
Respondents. 

(A^aed  December  16,  1885  ;  decided  January  19,  1886.)     . 

A.  P.  Smith  for  appellant. 

Cameliits  JE  Stephens  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Robert  H.  Obandall,  Appellant,  v,  Thb  Board  of  Education 
OF  Union  Fekb  School  District  No.  1  of  thb  Town  of 
BooNviLL^  Respondent.  ^ 

(Argaed  December  16, 1885  ;  decided  January  19, 1886.) 

Edvnn  R.  Ridey  for  appellant 

Bendey  cfe  Jones  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Thomas  Nelson,  Individually  and  as  Trustee,  etc,  et  al.,  Re- 
spondents, V.  John  V.  Puedy  et  al.,  Appellants. 

(Argued  Dticember  18,  1885  :  decided  January  19.  1886.) 

lieginctld  Hart  for  appellants. 

E.  P.  Johnson  for  respondents. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affinned. 


Makia  MEBKrrr  et  al..  Respondents,  v,  Thk  Village  of  Port 
Chester  et  al..  Appellants. 

This  ca;»e  presented  the  same  questions  and  was  argued  and 
decided  with  Tingue  v.  Village  of  Port  Chester  {ante,  p.  294). 
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The  People,  Appellant,  v.  Arthur  Cipperly,  Respondent 

(Argued  December  21,  1885  ;  decided  January  19. 1886.) 

Reported  below,  37  Hun,  324. 

Decided  on  grounds  stated  in  dissenting  opinion  of  Learned, 
J.,  in  court  below. 

D,  Gady  HerHck  for  appellant. 

Eugene  Burlingame  for  respondent. 

Per  Ou)*iam  mem.  for  reversal  of  judgment  of  Greneral  Term 
and  for  affirmance  of  judgment  of  Special  Sessions. 
All  concur. 
Judgment  accordingly. 
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Leon  Eheinstboic,  Beepondent,  v.  Bbrnabd  Midas,  Appellant. 

(Argued  December  22,  1885  ;  decided  January  19, 1886.) 

Otto  Ilorwitz  for  appellant. 

Jercloman  dk  Arrawsmiih  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion* 
All  concur 
Appeal  dismissed. 


George  Streat,  Respondent,  v.  V.  Henry  Rothschild  et  al., 

Appellants. 

(Argued  December  22,  1885 ;  decided  January  19, 1886.) 

Michael  M,  Forrest  for  appellants. 

ytm.  King  Hall  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Henry   Clews  et  al.,  Respondents,  v.  Cornelius    Beilly, 

Appellant. 

(Argued  December  23,  1885  ;  decided  January  19, 1886.) 

Charles  J.  Patte/*8on  for  appellant. 

Royal  S.  Crane  for  respondents. 

Agree  to  aflSrm  ;  no  opinion. 
All  concur. 
Order  affirmed. 
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William  Scholle,  Respondent,  v.  Jacob  Soholle  et  al.,  Joseph 
MoG-nutB,  Purchaser,  etc.,  Appellants. 

(Sabmitted  December  93. 1886 ;  decided  Janumty  10,  1886.) 

Weekes  <&  Forater  for  appellants. 

Alexamder  B.  Johnaon  for  respondent. 

Agree   to  affirm   on  opinion  of    Fbbbdman,  J.,    in   conrt 
below. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Statbn  Island  Rapid 
Tbanbep  Railroad  Company  to  acquire  title  to  lands,  etc 

(Argued  December  33, 1885  ;  decided  January  19, 1886.) 

James  McNamee  for  appellant. 

Albert  B.  Boardman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affinned. 


The  People  op  the  State  of  New  Yorki;.  The  Knioker- 
BOOKEB  Life  Insubanoe  Company,  ALBEs-r  Lee  Hunt, 
Claimant,  eta.  Appellant. 

^Submitted  December  23,  1885 ;  decided  January  19,  1886.) 

Bapkad  J.  Mosesy  Jr.,  for  appellant. 

Edward  H.  HMs  for  receiver,  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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William  M.  Baxteb,  Respondent,  v.  Robert  Colgatb  et  al., 

Appellants. 

(Argued  December  22, 1885  ;  decided  Janimry  19, 1886.) 

Nelson  Smith  for  appellants. 

e/.  Trdcey  Langan  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Catharine  J.  Wise,  Respondent,  v.  The*  Phcentx  Fire  In- 
surance Company  of  Hartford  Connkotiout,  Appellant. 

Where  items  of  an  acooant  or  claim  are  numeroas,  and  therefore  difficalt 
to  be  retained  in  the  memory,  the  court,  in  its  discretion,  may  permit  a 
witness  to  refer  to  memoranda,  prored  to  be  correct  both  as  to  items 
and  value. 

(Argued  December  23, 1885  ;  decided  January  19,  1886.) 

This  action  was  upon  a  policy  of  fire  insurance  covering 
household  furniture.  Plaintiff  was  called  as  a  witness  in  her 
own  behalf  to  prove  the  loss  ;  she  was  allowed,  as  such  witness, 
to  refer  to  the  schedule  attached  to  the  proofs  of  loss,  for  the 
purpose  of  refreshing  her  memory. 

*'  There  was  no  error  in  permitting  the  plaintiff,  while  under 
examination  as  a  witness,  to  refer  to  the  schedule  attached  to 
the  proof  of  loss,  for  the  purpose  of  refreshing  her  memory. 
{Howard  v.  MoDonough,  77  N.  T.  692.)  This  schedule, 
which  was  made  up  a  few  days  after  the  fire,  was  sworn  to 
be  correct  both  as  to  items  and  values,  and  to  be  made  up  from 
actual  knowledge.  Where  the  items  are  numerous,  and,  there- 
fore, difficult  to  be  retained  in  the  memory,  the  court  in  its 
discretion  may  permit  a  rcferenee  to  memoranda  proven  to  bo 
correct,  both  as  to  items  and  their  values.  To  hold  other- 
wise might  make  a  party's  rights  dependent  upon  unusual 
strength  of  memory." 
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Charles  A.  Fowler  for  appellant. 

Howard  Chippy  Jr,^  for  respondent. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Tub  People,  ex  rel.  The  New  York  and  Harlem  Bailboad 
Company,  Respondent,  v.  The  Oommissionebs  of  Taxes 
AND  Assessments  of  the  City  and  Counit  of  New  York, 
Appellant. 

The  Same,  Respondents,  v.  The  Same,  Appellant. 

These  cases  presented  the  same  question  and  were  argued 
and  decided  with  People^  ex  rel.  v.  Comw^ra  {ante^  p.  322). 


\9ij4o\         George  W.  Long,  Appellant,  v.  The  Mullerton  Iron  Com- 
pany, Respondent. 

(Argaed  December  23, 1885 ;  decided  Jf^nuarj  26, 1886.) 

This  was  an  action  to  recover  damages  for  the  cutting  and 
carrying  away  of  certain  timber.  The  parties  had  made  a  con- 
tract for  the  sale  of  standing  timber  on  lands  described  in  the 
contract.  On  the  trial  plaintiff  offered  to  prove  acts,  statements 
and  declarations  of  the  parties  at  the  time,  and  after  the  mak- 
ing of  the  contract,  showing  that  the  timber  in  question  was 
not  understood  by  the-  parties  to  be  covered  by  the  contract. 
This  was  objected  to  and  excluded,  field  no  error ;  that  the 
contract  was  clear  and  unambiguous,  and  reserved  none  of  the 
timber,  and  that,  therefore,  oral  evidence  was  inadmissible  to 
change  or  to  explain  it. 

Jarma  Lansing  for  appellant 

Eaek  Cowen  for  respondent. 

Eabl,  J.y  reads  for  affirmance. 
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All  concnr^  except  Rapallo,  Andbews  and  Danfobth,  JJ., 
dissenting. 

Judgment  afiirmed. 


Jonas  Phillips,  Appellant,  v.  Johw  L.  Taylor,  Respondent. 
(Argaed  December  9,  1885;  decided  January  36,  1886.) 

Decided  on  the  facts. 

John  E.  Para(yii8  for  appellant. 

John  A.  Mapes  for  respondent. 

Rapallo,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  People  of  the    State    of  New  York,  Appellant,   v. 
Thomas  Phillips  et  al.,  Respondents. 

(Argued  January  19,  1886  ;  decided  January  26,  1886.) 

Edward  W.  Batch  for  appellant. 

Tracy  C.  Becker  for  respondents. 

Appeal  dismissed  on  argument. 
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James  E.  Ostrander,  Respondent,  v.  John  Weber,  Appel-         — 
lant,  Robert  Loughran  et  al.,  Respondents. 

(Argued  January  19, 1886.  decided  January  26, 1886.) 
S.  L.  Stehbins  for  appellant. 
J.  N.  Fiero  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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iQi^^^         Jambs  G.  Ross,  Appellant,  v.  Samuel  P.  Wioo,  Appellant. 

Alexander  II.  Christie  et  al.,  Bespondents,  v.  Samuel  P. 
WiGG,  Appellant. 

(Argued  J&naarj  19,  1886;  decided  Januarj  26,  1886.) 

W.  H,  Kenyan  for  appdlants. 

W.  A.  Poucher  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 
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T(iB  Manufaotubebs  and  Tbadbbs'  Bane  of  Buffalo,  Re- 
spondent, t;.  Habby  H.  Eooh,  Appellant. 

(Argued  January  19,  1886 ;  decided  January  36, 1886.) 

William  I.  Kip  for  appellant. 

John  O,  MUhurn  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  People,  ex  rel.  Alpbbd  P.  Wright,  Respondent,  v.  The 
Common  Council  op  the  City  of  Buffalo,  Appellant 

(Argued  January  19,  1886  ;  decided  January  26,  1886.) 

Herman  Hennig  for  appellant 

Andey  Wilcox  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Gbokob  H.  Ball,  Bespondent,  v.  The  Evening  Post  Pub- 
lishing GoMPANT,  Appellant. 

(Argued  January  19, 1886 ;  decided  January  26,  1886.) 

JoAth  0.  Milbum  for  appellant. 

Framk  C.  Ferguwn  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
AJl  concur. 
Appeal  dismissed. 


Chables  W.  Durant,  Jb.,  Eespondent,  v.  William  P.  Abbn- 
DBOTHy  Impleaded,  etc,  Appellant. 

Abraham  Yan  Dolan,  Sespondent,  v.  The  Same,  Appellant 

(Argued  January  19,  1886 ;  decided  January  26,  1886.) 

Wm.  Henry  Amaux  for  appellant. 

Carlisle  Norwood^  Jr.^  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Orders  affirmed. 


Daniel  Aokebman  et  al.,  Appellants,  v.  Chables  0.  Db  Lude, 

Bc^pondent  ' 

(Argued  January  19, 1886 ;  decided  January  26, 1886.1 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concar. 
Appeal  dismissed. 
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William  C.  Veght,  Administrator,  etc.,  Eespondent,  v.  Flok- 
ENOB  Slogum  et  al..  Appellants. 

(Argued  Janaary  19»  1886  ;  decided  Janaary  26, 1886.) 
Wm.  B.  SUxsum  for  motion. 
Andrew  FaUan  opposed. 

Motion  to  dismiss  appeal  granted  unless  within  twenty  days 
from  order,  the  appellant  furnishes  the  undertakings  required 
by  law,  with  $10  costs. 

All  concur.  i 


Thb  People  of  The  State  op  New  York,  Respondent,  v. 
Edwabd  Sbeley,  Appellant. 

(Aigaed  January  18, 1886;  decided  February  2, 1886.) 

W.  Henry  Davis  iof  appellant. 

W.  27.  Shaffer  for  respondent. 

Agree  to  affirm  ;  no  opinion- 
All  concur. 
Judgment  affirmed. 


Thomas  Malonbt,  Appellant,  v.  The  Bbookltn  Orrr  Rail- 
BOAo  CoMPAKT,  Respondent. 

(Argued January  18, 1886;  decided  Februarys,  1886.) 

Charles  J.  Patterson  for  appellant. 

Winchester  Britton  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Alden  B.  Stookwell,  Appellant,  v.  Joseph  Riohabdson,  Be- 

spondent. 

(Argued  December  14,  1886;  decided  February  9, 1886.) 

Sarmtel  Sand  for  appellant. 

Aaron  J.  Vanderpod  for  respondent. 

Agree  to  affirm  on  opinion  below. 
Danforth,  Eabl  and  Pinoh,  JJ.,  dissenting. 
Judgment  affirmed. 


OsVilleDinoke,  Bespondent,  v.  The  New  Yobk  Centbal  and 
Hudson  Riveb  Kailboad  Compant,  Appellant 

(Sabmitted  January  19, 1886  ;  decided  February  9, 1886.) 

Close  ds  Robertson  for  appellant. 

A,  J.  Adams  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  Fay  et  al.,  Eespondents,  v.  John  T.  Lynch,  Impleaded, 
etc.,  Appellant. 

(Argued  Jaixuary  19, 1886;  decided  February  9,  1886.) 

TT.  F.  Dwrming  for  appellant 

John  W,  Weed  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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E.  L.  DouoHTT  et  al.,  Respondents,  v.  Thb  Manhattan  Baass 
Company,  Appellant. 

(Argaed  Janaary  dO,  1886;  decided  February  9, 1886.) 

This  was  an  action  to  recover  damages  for  an  alleged  breach 
of  a  contract  for  the  sale  of  a  quantity  of  hoop-brass. 

The  following  is  the  opinion  : 

"  The  contract  upon  which  the  plaintiflEs  rely  is  contained  in 
letters  written  by  one  or  the  other  party,  and  the  only  question 
upon  this  appeal  is  whether  their  true  constraction  discloses  an 
agreement  valid  under  the  statute  of  frauds.  (2  R.  S.,  tit.  2, 
p.  2,  chap.  7,  §  3,  subd.  1.)  The  appellant's  contention  is 
that  '  the  contract  relied  upon  is  not  contained  in  any  note  or 
memorandum  subscribed  by  the  defendant,'  and  as  I  under- 
stand the  argument,  it  rests  mainly  upon  the  assumption  that 
the  only  reference  to  price  is  contained  in  a  postscript  to  the 
defendant's  letter  of  September  12,  1879,  and  that  this  post- 
script is  not  subscribed. 

"  The  defendant  was  a  maker  of  brass  hoops,  and  the  plain- 
tiflEs, as  manufacturers  of  cedar  ware,  required  that  article. 
Business  relations  had  existed  between  them  for  several  years, 
and  on  the  12th  of  September,  1879,  the  defendant  wrote 
concerning  certain  orders  already  received,  giving  some  general 
information  relating  to  the  preseht  and  probable  future  price 
of  brass,  and  duly  subscribed  the  same.  Below  the  signature 
were  these  words:  *P.  S.  Will  make  price  for  November 
and  December  17c.  lb.'  It  is  plain  that  the  signature  was  in- 
tended to  authenticate  the  paper,  and  in  such  case  it  is  imma- 
terial upon  what  part  it  is  placed,  whether  at  the  beginning  or 
the  end,  or  in  the  middle.  The  postscript  was  an  afterthought, 
but  it  was  verified  as  effectually  for  the  purposes  of  correspond- 
ence as  if  written  in  the  body  of  the  letter  to  which  it  was 
added,  and  into  which  by  reference  it  may  be  deemed  incorpo- 
rated. In  response  to  tliis  letter,  the  plaintiflfs,  under  date  of 
September  15,  1879,  gave  a  written  order  signed  by  them  for 
*  two  tons  of  eleven-sixteenths  hoop  brass  November  1,  t^o 
tons  December  1 ,'  and  under  date  of  September  seventeenth  the 
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defendant  wrote :  *  Your  order  for  November  and  December 
to  hand  and  booked.' 

"  In  another  written  communication  dated  October  6,  1879, 
and  sent  to  and  received  by  the  plaintiffs,  the  defendant  said : 
'  We  will  not  fail  to  ship  one  thousand  pounds  per  week  or 
more  until  your  order  is  filled.'  These  writings  were  sub- 
scribed by  the  defendant.  If  the  letter  of  September  twelfth 
stood  alone  as  containing  the  contract,  it  would  be  necessary  to 
hold  that  it  was  not  subscribed  within  the  intent  of  the  statute 
{Jamea  v.  Patten^  6  N.  Y.  9) ;  but  all  the  letters  above  referred 
to  are  so  connected  by  their  contents  as  together  to  constitute 
a  note  or  memorandum  for  the  sale  of  four  tons  of  hoop  brass 
at  seventeen  cents  per  pound,  to  be  delivered  one-half  Novem- 
ber first,  and  the  other  half  December  first.  The  proposal  and 
final  acceptance  import  a  consent  of  both  parties,  and  ci*eate  an 
obligation  on  the  part  of  the  plaintiffs  to  take  and  pay  for  the 
same,  as  delivered.  It  is  said,  however,  by  the  learned  counsel 
for  the  appellant  that  the  order  of  September  fifteenth  was  in- 
definite, because  it  did  not  specify  the  required  thickness  of  the 
hoop,  nor  a  stipulated  time  of  payment.  It  is  apparent,  how- 
ever, that  earlier  orders  had  been  given  and  in  part  filled,  and 
the  one  in  question  called  for  the  same  article  but  at  a  different 
price.  If  otherwise,  however,  there  was  neither  ambiguity  in 
the  contract  nor  any  difficulty  in  performing  it  according  to  its 
terms.  No  term  of  credit  was  bargained  for,  and  although  the 
complaint  alleges  that  by  the  agreement  payment  was  to  be 
made  on  the  first  of  the  month  after  the  goods  were  received, 
tliat  allegation  was  not  proved,  and  the  question  presented  was 
simply  one  of  variance  between  the  complaint  and  proof  which 
the  trial  court  might  properly  disr^ard.  We  think  the  note 
or  memorandum  suflScient  to  express  a  contract.  The  verdict 
of  the  jury,  upon  evidence  sufficient  for  their  consideration, 
establishes  the  breach  of  that  contract  by  the  defendant  and 
damages  incurred  by  the  plaintiffs  in  consequence  of  it. 

'•  We  find  no  error,  therefore,  in  the  judgment  appealed  from 
and  think  it  should  be  aflSrmed." 

S,  B,  Brownell  for  appellant. 
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E.  More,  Jr.^  for  reflpondents. 

Dahforth,  J.,  reads  for  aflirmance. 
All  concur. 
Judgment  affirmed. 


CoBNELius  FrnspATRioK,  Bespondent,  v.  The  Fobtt-seoond 
Street  and  Grand  Street  Eailroad  Coiipany,  Appel- 
lant. 

(Argaed  Jiuiaary  20,  1886;  decided  February  9, 1886.) 

Frdiiig  H.  Smith  for  appellant 

P.  JUitohell  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Edward  W.  MoGinnis  et  al.,  Appellants,  v.  Henbt  SMTTHSy 

Respondent. 

(Argued  January  22,  1886  ;  decided  February  9,  1886.) 

Decided  on  the  facts. 

NoT^nan  MeUisB  for  appellants. 

E.  More  for  respondent. 

Earl,  J.,  reads  for  affirmance. 

All  concur,  except  Ruger,  Ch.  J.,  dissenting,  and  Rapallo, 
J.,  not  voting. 

Judgment  affinned. 
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Francis  B.  Bbewer,  ReBpondent,  v.  The  Union  Paoifio 
Kailboad  CoiiPANT,  Appellant. 

(Argaed  January  23,  1886;  decided  February  9, 1886.) 

Artemis  H.  Holmes  for  appellant. 

£.  F.  Wataon  for  respondent 

Agree  to  affirm  on  report  of  referee. 

All  concur,  except  Danfobth,  J.,  not  voting. 

Judgment  affirmed. 


Juliet  R.  Lookwood,  Appellant,  v.  William  M.  House,  Re- 
spondent. 

(Argued  January  22, 1886 ;  decided  February  9.  1886.) 

The  nature  of  the  action  is  shown  in  the  following  extract 
from  the  opinion : 

"  This  action  was  brought  to  recover  possession  of  an  exe- 
cuted deed  which  had  vested  title  in  the  plaintiff,  but  remained 
imrecorded  in  the  hands  of  the  defendant,  to  whom  it  had  been 
intinisted  for  safe-keeping.  The  complaint  allies  the  execu- 
tion and  delivery  of  the  deed  in  controversy  and  plaintiffs 
ownersliip  of  the  land  described  in  it ;  the  deposit  of  the  instru- 
ment with  defendant  for  safe-keeping  merely  ;  a  demand  of  its 
return  and  a  refusal  to  surrender;  that  it  remained  unrecorded; 
and  that,  in  doubt  of  the  defendant's  responsibility,  harm  might 
i-esult  from  a  possible  conveyance  by  him.  The  relief  asked 
was  to  recover  possession  of  the  deed ;  for  damages  resulting 
from  the  detention ;  and  an  injunction  restraining  a  convey- 
ance. It  will  be  observed  that  the  action  goes  on  the  assump- 
tion that  the  defendant  had  actually  executed  and  delivered  the 
deed,  so  that,  by  force  of  it,  title  had  passed  to  the  plaintiff, 
and  the  action  is  nothinsr  else  than  an  effort  to  recover  posses- 
sion of  a  muniment  of  title  withheld  by  a  mere  bailee.  It  is 
impossible  to  turn  such  an  action  into  one  to  compel  a  convey- 
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ance,  or  for  the  specific  performance  of  an  agreement  to  con- 
vey. Not  only  does  the  pleadiDg  fail  to  set  out  any  such  agree- 
ment and  consequent  duty,  but  what  it  does  allege  is  utterly 
inconsistent  with  any  such  theory,  for  it  asserts  that  the  con- 
veyaoce  had  been  already  made,  and  the  duty,  if  any,  fully 
pei-f onned.  The  plaintiffs  proof  corresponded  with  the  plead- 
ing." 

Defendant's  proof,  however,  was  to  the  effect  that  the  deed 
was  never  delivered,  but  that  it  was  to  bo  held  by  him  until 
certain  payments  were  made,  and  upon  this  issue  of  fact  the 
finding  was  for  the  defendant.  The  court  here  say  that  this 
finding  was  conclusive  of  the  action,  and  that  any  further  ques- 
tion as  to  whether  defendant  ought  to  have  conveyed  or  could 
be  compelled  in  equity  to  convey  was  not  in  the  case. 

AtMien  G.  JFbx  for  appellant 

jST.  QrAOckenhos  for  respondent. 

FmoH,  J.,  reads  for  affiiinauce. 
All  concur.    . 
Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  IJlrioh  Maubeb  for  the 
Custody  of  William  Maubeb,  an  Infant 

(Argaed  January  27,  1886 ;  decided  February  9«  1886.) 

M.  Z.  Towns  for  appellant. 

Stephen  8.  Jacobs  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affii'med. 
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William  Allendobph,  Bespondent,  v.  John  A.  Wheeleb, 
Impleaded,  etc.,  Appellant. 

(Argaed  January  25,  1886 ;  decided  Febraarj  9,  1886.) 

Thb  qaestions  presented  in  this  case  were  as  to  the  reception 
and  rejection  of  evidence ;  they  were  disposed  of  principally  in 
view  of  the  facts. 

George  P.  Lawton  for  appellant. 

James  Lansing  for  i-espondent. 

Eabl,  J.,  reads  for  affirmance. 
AH  concur. 
Judgment  affirmed. 


Louis  Caspbb,  Bespondent,  v.  Edwin  Wallace  et  al.,  Ap- 
pellants. 

(Sabmitted  January  25,  1886  ;  decided  February  0, 1886.) 

Blumenstid  <&  Hirsch  for  appellants. 

lAem  (&  Myers  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  H.  Oatlin,  Respondent,  v.  ALEacBEBT  PoNDet  al., 

Appellants. 

(Argued  January  26, 1886 ;  decided  February  9,  1886.) 

This  was  an  action  for  false  imprisonment. 
SiCKBLS— Vol.  LVL  83 
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Plaintiff  was  arrested  upon  an  execution  against  the  person, 
issued  by  defendants  Pond  &  French,  as  attorneys  for  the  other 
defendant.  The  execution  was  vacated  as  having  been  illegally 
issued. 

The  following  is  the  mem.  of  opinion : 

"  The  court  charged  the  jury  that  there  was  no  proof  of  malice 
justifying  them  in  giving  one  cent  beyond  the  actual  damage 
sustained  by  the  plaintiff;  and  that  the  evidence  upon  which 
they  were  to  base  their  verdict  was  that  the  plaintiff  was  under 
arrest  four  hours  under  a  mistaken  claim  of  right,  and  what  is 
a  fair  compensation  for  that  they  were  to  give  him  and  no 
more.  That  the  right  to  compensation  was  made  up  of  the 
loss  of  time  and  the  insult  and  humiliation  that  was  put  upon 
him  by  the  arrest.  That  is  a  part  of  the  actual  damage  the 
plaintiff  is  entitled  to,  and  must  be  fixed  by  the  jury. 

"The  defendants  excepted  to  that  portion  of  the  charge  re- 
lating to  the  subject  of  insult  and  humiliation. 

"  The  jury  found  for  the  plaintiff  in  the  sum  of  $2,500  dam* 
ages. 

"  Assuming  that  they  had  the  right  to  award  damages  for 
the  insult  and  humiliation  to  which  the  plaintiff  was  subjected, 
it  was  still  their  exclusive  right  and  province  to  determine 
whether  the  plaintiff  had  or  had  not  suffered  these  injuries.  It 
seems  to  us  that  the  charge  of  the  court  is  fairly  subject  to 
the  criticism  that  it  asserted  in  unqualified  and  imperative 
terms  the  existence  of  these  elements  of  damages  and  quite  im- 
peratively required  the  jury  to  make  an  assessment  upon  that 
account. 

"The  question  of  fact  as  to  whether  there  was  such  insult 
and  humiliation  or  not  was  practically  withdrawn  from  the 
consideration  of  the  jury  and  determined  by  the  court.  Under 
this  charge  it  was  quite  possible  that  they  supposed  tiiey  were 
not  at  liberty  to  find  that  insult  and  humiliation  did  not  exist, 
and  yet,  upon  the  evidence  in  the  case,  it  seems  to  us  that  they 
might  properly  have  determined  that  question  either  way  with« 
out  justifiable  censure. 

"  We  think,  not  only  that  the  charge  was  liable  to  be  mis- 
construed by  the  jury,  but  that  the  amount  of  the  verdict  ren- 
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ders  it  quite  probable  that  thej  were  misled  in  this  respect  by 
the  charge. 

:  "  The  opinion  of  the  learned  judge  writing  at  General  Term 
seems  to  indicate  that  the  court  were  of  opinion  that  the  dam- 
ages awarded  by  the  jury  were  excessive,  but  for  some  unex- 
plained reason  they  still  affirmed  the  judgment. 

"  Although  we  might  be  of  the  opinion  that  the  General 
Term  erred  in  refusing  to  grant  a  new  trial  upon  the  ground 
of  excessive  damages,  we  are  not  at  liberty  to  review  the  order 
affirming  the  judgment  for  that  reason ;  but  in  seeking  the 
cause  for  a  result  which  seems  so  inconsistent  with  the  circum- 
stances and  justice  of  the  case,  we  cannot  overlook  the  disap- 
probation of  the  verdict  expressed  in  the  opinion  below. 

"The  judgment  should,  therefore,  be  reversed  and  anew 
trial  ordered,  costs  to  abide  event.*' 

Samuel  Hand  and  Edgar  T.  Brackett  for  appellants. 

MarshaU  P.  Stafford  for  respondent. 

Per  Curiam  mem.  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


The  Pboplb,  ex  rel.  Adon  Smith,  Jr.,  as  Committee,  etc.,  v. 
The  Combhssionbrs  of  Taxes  and  Assessments  of  the 
City  of  New  York  et  al.,  Respondents. 

The  provision  of  the  act  of  1880  (§  6,  chap.  269.  Laws  of  1880)  providing: 
for  the  review  and  correction  t>f  aBsessments,  which  declares  that  costs 
shall  not  be  awarded  against  assessors  whose  proceedings  maj  be 
reviewed  under  the  act,  only  relieves  the  assessors  from  costs  upon  the 
hearing  at  Special  Term.  Costs  of  appeal  are  to  be  given  or  withheld  in 
the  discretion  of  the  court.     (Ck)de  of  Civ.  Pro.,  §  8239.) 

(Argued  February  2,  1886  ;  decided  February  9, 1886.) 

This  was  a  motion  to  amend  the  remittitur  herein  so  far  as 
it  awarded  costs  against  the  respondents. 
The  ease  is  reported  in  100  N.  Y.  219. 
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The  following  is  the  mem.  of  opinion : 

"  We  thiak  the  statute  now  referred  to  by  the  respondents 
(Laws  of  1880,  chap.  269,  §  6)  only  relieves  the  assessors  from 
costs  upon  the  hearing  at  Special  Term,  on  return  to  the  oertto- 
rari.  An  appeal  from  the  determination  there  made  is  a  dif- 
ferent matter,  subsequently  provided  for,  and  directed  to  be 
heard  and  determined  in  like  manner  as  an  appeal  from  an 
order.  (Laws  of  1880,  supraj  §  7.)  In  such  a  case  costs  are  to 
be  given  or  withheld  iil  the  discretion  of  the  court  (Code, 
§32'39),  and  they  were  so  awarded. 

^'  The  motion  to  amend  the  remittitur  is,  therefore,  denied, 
with  costs." 

D.  J.  Dean  for  motion. 
WtUiam  Mem  opposed. 

JPer  Curiam  m^&m.  for  denial  of  motion. 
All  concur. 
Motion  denied. 


Peter  Bowe,  as  Sheriff  et  al..  Appellants,  v.  John  H.  V. 
Abkold,  Lidividually,  and  as  Assignee,  etc.,  et  al.,  Eespond- 
ents. 

(Argaed  Janasij  27,  1886,  decided  February  lH,  1880.) 

WaUer  Sinoe  for  ^pellants, 

John  H,  V.  Arnold  for  respondents. 

Agree  to  affirm  on  opinion  of  Daniels,  J.,  in  court  below. 
All  concur. 
Judgment  affirmed. 
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Letitia  Hosford,  Eeepondent,  v.  Fkedsbiok  Kslsob^  Appel- 

-     limt. 

(Ai^aed  Janasry  27,  1886;  decided  February  12,  1880.) 

M.  Z.  Townis  for  appellant. 

James  «/.  Rogers  for  respondent. 

Agree  to  affirm ;  no  ojpinion. 
All  concur. 
Judgment  affirmed. 


James   Taloott.   Appellant,   v.  Walter   S.  Pieeoe  et  al., 
Respondents. 

(Argued  January  27,  1886 ;  decided  February  12,  1886.) 

WUliarn  P.  Ohamiers  for  appellant. 

J0A71  jE  Parsons  for  respondents. 

Agree  to  affiiin ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ambrose  S.  Cassidt,  Bespondent,  v.  Robert  Jbkkiks,  Ap- 
pellant. 

(Argued  February  1, 1886 ;  decided  February  12, 1886.) 

Geo7*ge  H.  Teaman  for  appellant. 

liastus  S,  Hansom  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Elizabeth   A.   L,  Htatt,   Appellant,   v.  George  W.  Ticb, 
et  al.,  Ite8pon(teiit& 

(Argued  Februarj  1,  1886;  decided  February  12,  1886.) 

George  W.  Van  Slyck  for  appellant. 

Oearge  H.  Teaman  for  respondents. 

Agree  to  aflSrra  on  opinion  below. 
All  concur. 
Judgment  af&rmed. 


Clarissa   Dale,   Bespondent,   u   David  Main,  Appellant. 

(Argued  February  1, 1886 ;  decided  February  12,  1886.) 

C.  p.  Hoffman  for  appellant 

Quentin  McAda^n  for  respondent. 

Agree  to  affinn ;  no  opinion. 

All  concur.  ' 

Judgment  affirmed. 


Alfred  T.  (Baxter,  Kespondent,  v.  Isaao  N.  Hebbebd,  In- 
dividually, and  as  Assignee,  etc..  Appellant. 

(Argued  February  2, 1886;  decided  February  12, 1886.) 

Wmcheater  BriMon  for  appellant. 

Frederic  A.  Ward  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Daniel   S.    Gabdner,   Bespondent,  v,  Edwin   E.  Meade, 

Appellant. 

(Argued  Febraary  2.  1886;  decided  February  13, 1836.) 

George  W.  Miller  for  appellant, 

Edmund  A.  Conner  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of    the  Examination  of  the  Books  of   the 

SUBEOOATB  OF   WeSTOHESTEB  CoUNTY. 

(Argued  February  3,  1886 ;  decided  February  13, 1886.) 

Cdimn  ^Froet  for  appellant. 

Wilson  Brovm,  Jr.,  for  respondent. 

Agre^  to  affirm ;  no  opinion. 
All  concnr. 
Order  affinned. 


Julia  E.  Blaoeman,  Respondent,  v.  Eliza  Wheeler,  Ap- 
pellant 

Same,  Respondent,  v.  Same,  Appellant. 

Same,  Respondent,  v.  Same,  Appellant 

(Argued  February  3, 1886 ;  decided  February  13, 1886.) 

A.  B,  Conger  for  appellant. 

Myron  G.  Bronner  for  respondent. 

Agree  to  dismiss  appeals  ;  no  opinion. 
All  concnr. 
Appeals  dismissed. 
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Morris  Nkwman,  Appellant,  v.  Oeorgb  A.  Bstnolds,  Be- 

spondenL 

(Argued  Febraary  2,  1886;  dedded  February  12,  1886.) 
P.  J.  Joachimsen  for  appellant. 
Benno  Loewyiot  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


John  Y,  Bbotor,  Appellant^  v.  Ridgewood  Iob  Oompakt,  Be- 

spondent 

(Argued  February  2,  1886;  decided  February  12,  1886.) 

8.  W.  Rosertdale  for  appellant. 

Nathwnid  C.  Modk  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Nicholas  Albbbf  et  aL,  Bespondents,  v.  Albsbt  Back  et 
aL,  Appellants. 

(Argued  February  2, 1886 ;  decided  February  12,  1886.) 

A,  BhumensUd  for  appellants. 

8.  F.  KneeUmd  for  respondenta 

Agree  to  affirm;  no  opinion. 
All  concur. 
Order  affirmed. 
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Thomas  E.  Jotob,  Eespondent,  v.  Elizabeth  F.  Spafabd, 

Appellant. 

(Argued  Februarj  2,  1886 ;  decided  Febroarj  12,  1806.) 

i^.  O.  FmcJce  for  appellant 

Wm.  E.  JSaHer  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion* 
All  concur. 
Appeal  dismissed. 


Davis  W.  SHlTL£I^  Bespondent,  v.  Maboabet  L.  Maxwell  et 
al.,  Appellants. 

(Argued  Febraary  2, 1886;  decided  Febraarj  12,  1886.) 

Edwanrd «/.  Maxwell  for  appellants. 

M,  Z.  Stover  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Buffalo  Lubbtcating  Oil  Cqmpaxt,  Limited,  Respondent,  v. 
The  Standabd  Oil  Cohpanf  of  ^bw  Yobe  et  al.,  Appel* 
lants. 

( Aigaed  February  2, 1886 ;  decided  February  12, 1886.) 

Thomas  O.  Outerbridge  for  appellants. 

AdeSbert  Moot  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed. 
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Claba  B.  Allen,  Appellant,  v.  Walter  S.  Allen,  Bespondent. 

In  a  civil  action  the  fact  of  adalterj  may  be  eBtablisbed  bj  proof  of  each 
facts  and  circamstanoeB,  as,  under  the  rales  of  evidence,  are  competent  to 
be  proved,  and  wbich  satisfy  the  mind  of  the  tribunal  required  to  pass 
upon  the  question  of  the  truth  of  the  charge.  It  is  not  necessary  to 
satisfy  the  mind  beyond  a  doubt,  or  to  lead  the  judgment  as  a  necessary 
conclusion  to  the  determination  that  adultery  has  been  actually  com- 
mitted. 

No  different  standard  of  judgment  applies  to  such  a  case  from  that  which 
In  ordinary  transactions  guides  the  conclusions  of  intelligent  and  con- 
scientious men. 

(Argued  January  28,  1^  ;  decided  March  2, 1886.) 

This  was  an  appeal  from  an  order  of  General  Term  revers- 
ing a  judgment  in  favor  of  plaintiff  and  granting  a  new  trial. 

The  action  was  by  a  wife  against  her  hasband  for  a  separation 
on  the  ground  of  cruel  and  inhuman  treatment.  The  answer 
set  up  a  cause  of  action  against  the  plaintiff,  and  claimed  judg- 
ment for  an  absolute  divorce  on  the  ground  of  adultery,  as 
authorized  by  section  1770  of  the  Code  of  Civil  Procedure. 

The  court  here,  after  a  consideration  of  the  evidence,  con- 
curred with  the  General  Term  that  the  evidence  was  sufficient 
to  sustain  the  answer.  The  following  is  an  extract  from  the 
opinion : 

"  The  referee,  in  his  formal  findings,  found  that  the  evi- 
dence did  not  establish  the  adultery  charged.  He  states,  in 
his  opinion,  that  it  failed  to  satisfy  his  mind  beyond  doubt  that 
the  intercourse  between  the  plaintiff  and  Gove  was  criminal; 
that  while  the  evidence  to  sustain  a  charge  of  adnltery  must, 
in  most  cases,  be  largely  circumstantial,  yet  the  circumstances 
must  be  such  as  to  satisfy  the  mind  of  the  actual  fact  of  adul- 
tery, and  *  must  lead  the  judgment  not  only  by  fair  inference, 
but  as  a  necessary  conclusion,  to  the  determination  that  adultery 
has  been  actually  committed.'  We  do  not  understand  this  to 
be  the  true  rule,  although  it  has  support  in  the  language  of 
this  court  in  Pollock  v.  Pollock  (71  N.  T.  137),  which,  how- 
ever, was  unnecessary  to  sustain  the  judgment  in  that  case. 
The  expression  in  Pollock  v.  Pollock  was  probably  founded 
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upon  the  language  of  Sir  William  Scott,  in  his  opinion  in  the 
leading  case  of  Lovenden  v.  Lovenden  (1  Hagg.  Cons.  1),  in 
\yhich  after  stating  as  a  fundamental  rule,  that  it  is  not  neces- 
sary to  prove  the  actual  fact  of  adultery,  proceeded :  ^  In  every 
case  almost  the  fact  is  inferred  from  circumstances  that  lead  to 
it  by  fair  inference,  as  a  necessary  conclusion.'  It  is  clear  that 
Sir  William  Scott  did  not  mean  that  adultery  could  only  be  es- 
tablished by  circumstances  from  which  no  other  possible  con- 
clusion could  be  drawn,  for  it  is  seldom  that  circumstantial  evi- 
dence is  of  such  a  character  that  another  inference  than  that  to 
which  the  circumstances  naturally  lead  cannot  be  suggested  or 
is  inconceivable.  In  another  part  ot  his  opinion,  the  learned 
judge  declares  more  fully  the  rule  in  respect  to  circumstantial 
evidence:  *The  only  general  rule,'  he  says,  'that  can  be  laid 
down  upon  the  subject  is  that  the  circumstances  must  be  such 
as  would  lead  the  guarded  discretion  of  a  reasonable  and  just 
man  to  the  ex)nclusion  ;  for  it  is  not  to  lead  a  rash  and  intem- 
perate judgment,  moving  upon  appearances  that  are  equally 
capable  of  two  interpretations ;  neither  is  it  to  be  a  matter  of 
artificial  reasoning,  judging  upon  such  things  differently  from 
what  would  strike  the  careful  and  cautious  consideration  of  a 
discreet  man.'  It  is  plain  from  this  language,  that  the  learned 
judge  did  not,  in  the  former  part  of  his  opinion,  intend  to  lay 
down  the  rule  that  the  fact  of  adultery  could  not  be  found 
upon  circumstantial  evidence,  unless  the  circumstances  admit- 
ted of  no  other  possible  conclusion. 

"  We  understand  the  rule  to  be,  that  in  a  civil  action,  the 
fact  of  adultery  may  be  proved  by  such  facts  and  circumstances, 
as  under  the  rules  of  law,  are  legal  evidence,  admissible  in  a 
court  of  justice,  which  clearly  satisfy  the  mind  of  the  tribunal 
which  is  required  to  pass  upon  the  question  of  the  commission 
of  the  act.  In  weighing  the  evidence  and  considering  the  facts 
and  circumstances,  great  care  is  necessary,  on  the  oue  hand,  not 
to  be  misled  by  circumstances  reasonably  capable  of  two  inter- 
pretations, into  giving  them  an  evil  rather  than  an  innocent 
one,  nor,  on  the  other,  by  refusing  to  give  them  their  plain 
and  natural  significance  on  the  theory  that  a  different  standard 
of  judgment  applies  to  such  cases,  from  that  which  in  ordinary 
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transactions  guides  the  conclusions  of  intelligent  and  conscien* 
tious  men.  The  circumstances  must  be  considered  separately, 
and  also  as  a  whole.  The  single  threads  of  circumstance  may 
be  weak,  but  united,  they  often  lead,  with  assured  conviction, 
to  the  final  fact  which  is  the  subject  of  the  investigation.  {WUr- 
liama  v.  Williams^  1  Hagg.  Cons.  299 ;  Durant  v.  Duranty  1 
Hagg.  Ecc.  748 ;  2  Greenl.  Ev.,  §§  40,  41.)" 

MdUkew  Hale  for  appellant. 

Artiyar  L.  Andrews  for  respondent. 

Andrews,  J.,  reads  for  affirmance  of  order,  and  for  judgment 
absolute  on  stipulation. 
All  concur. 
'  Order  affirmed  and  judgment  accordingly. 


Henry  Knioht  et  al..  Respondents,  v.  The  New  York  and 
Manhattan  Beach  Bailwat  Company,  Impleaded,  etc, 
Appellant. 

(Argued  Febraarj  8,  1886  ;  decided  March  3,  1886.) 

Samuel  E.  Brown  for  appeOant. 

Lewie  J,  Morrison  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Alice  Lake,  Kespondent,  v.  The  New  York  Oenteal  and  Hin>- 
SON  BivER  Bailroad  Compant,  Appellant. 

(Submitted  February  8, 1886 ;  decided  March  2, 1886.) 

James  K  Oluch  for  appellant 
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William  O.  Watson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed,     i 
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Ebastus  B.  Searles,  Respondent,  v.  Manhattaii  Railway 
Company,  Appellant. 

It  seems  that  where,  in  an  action  to  recover  damages  for  injarfes  alleged  to 
have  been  caaaed  by  defendant's  negligence,  it  appears  that  the  injuries 
were  occasioned  by  one  of  two  causes,  for  one  of  whicli  defendant  is  re^ 
sponsible,  but  not  for  the  other,  plaintiff  must  fail  if  the  evidence 
does  not  show  that  the  injury  was  the  result  of  the  former  cause ;  if 
under  the  testimony  it  is  just  as  probable  that  it  was  caused  by  the  one 
as  the  other,  he  cannot  recover. 

(Argued  February  8, 1886 ;  decided  March  2,  1886.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

Plaintiff  was  riding  upon  a  car  on  the  street  under  defend- 
ant's elevated  road,  in  the  city  of  New  York,  when  a  hot  cinder 
fell  from  a  locomotive  passing  overhead,  and  struck  him  in  the 
eye. 

The  following  is  the  m/»m.  of  opinion  : 

"  There  was  sufficient  evidence  to  show  that  the  plaintiff's  eye 
was  injured  by  a  cinder  lodged  therein;  that  the  cinder  came 
from  a  locomotive  upon  defendant's  railway,  and  that  the  plain- 
tiff was  free  from  contributory  negligence.  But  there  was  an 
utter  failure  of  evidence  to  show  that  the  accident  occurred 
from  any  fault,  negligence  or  unskillf ulness  on  the  part  of  the 
defendant.  The  defendant  had  the  right  to  operate  its  railway 
over  the  street  by  steam,  and  to  generate  steam  by  the  use  of 
coal,  and  any  damage  necessarily  caused  by  the  careful  and 
skillful  exercise  of  its  lawful  rights  could  impose  no  obligation 
upon  it.  To  maintain  his  action,  therefore,  the  plaintiff  was 
bound  to  give  evidence  legitimately  tending  to  show  that  the 
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damage  to  his  eye  was  caused  in  cousequeiicc  of  soiue  n(^li- 
gence  or  unskiilfalness  chargeable  to  the  defendant. 

^'  The  undisputed  evidence  shows  tliat  all  the  appliances  used 
upon  defendant's  locomotives  to  prevent  the  escape  of  sparks 
and  cinders  were  skillfully  made  and  were  the  best  known. 
There  was  no  evidence  that  any  of  such  appliances  were  defect- 
ive or  out  of  order.  On  the  contrary,  the  proof  tended  to 
sIioY  that  they  were  in  order.  The  mere  proof  of  the  escape 
of  cinders  was  not  sufficient,  as  the  evidence  showed  that  their 
escape  could  not  be  avoided  and  was  inevitable.  According  to 
the  proof  cinders  from  one  of  defendant's  locomotives  could 
come  only  from  the  smoke-stack  or  ash-pan.  There  is  no  claim 
that  the  defendant  is  liable  for  this  accident  if  the  cinder  came 
from  the  smock-stack  ;  but  the  claim  is  that  it  came  from  the 
ash-pan  because  it  was  out  of  repair.  But  there  was  no  evi- 
dence that  the  ash-pan  was  out  of  repair,  or  that  the  cinder 
came  from  it.  When  the  fact  is  that  the  damages  claimed  in 
an  action  were  occasioned  by  one  of  two  causes,  for  one  of 
which  the  defendant  is  responsible  and  for  the  other  of  which 
it  is  not  responsible,  the  plaintiff  must  fail  if  his  evidence  does 
not  show  that  the  damage  was  produced  by  the  former  cause. 
And  he  must  fail  also  if  it  is  just  as  probable  that  they  were 
caused  by  the  one  as  by  the  other,  as  the  plaintiff  is  bound  to 
make  out  his  case  by  the  pi-eponderance  of  evidence.  The 
jury  must  not  be  left  to  mere  conjecture,  and  a  bare  possibility 
that  the  damage  was  caused  in  consequence  of  the  negligence 
and  unskillfulness  of  the  defendant  is  not  sufficient. 

"  The  judgment  should,  therefore,  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  event." 

Edward  S.  BwpaUo  for  appellant. 

Lewis  J.  Morrison  for  respondent. 

Eabl,  J.,  reads  for  revei^sal  and  new  trial. 
All  concur,  except  Danfobth,  J.,  dissenting,  and  Hapallo,  J., 
taking  no  part. 
Judgment  reversed. 


CAUSES  NOT  REPOBTED  IN  FULL,  663 

Hbnby  Newman,  Bespondcnt,  v.  Emil  Gtrebff  et  al.,  Ap-     ■  ^^^    ^ggi 

pellants.  I  165   419| 

(Submitted  February  3,  1886 ;  decided  March  2, 1886.) 

This  was  an  action  to  recover  damages  for  alleged  breach  of 
a  contract  for  the  sale  and  deliveiy  bj  defendants  to  plaintiff  of 
a  quantity  of  buttons. 

The  defense  was  based  principally  upon  the  ground  that  the 
contract  was  made  by  defendants  as  agents  for  third  parties, 
not  as  principals.  The  contract  was  embodied  in  letters  written 
by  defendants  acknowledging  and  stating  the  particulars  of 
verbal  orders  received  from  plaintiff.  The  counsel  submitted 
the  question  on  what  the  court  hei'e  considered  sufficient  evi- 
dence to  the  jury.  The  following  is  an  extract  from  the 
opinion : 

•  "  Upon  this  appeal  the  counsel  for  the  appellants  assumes  that 
the  defendants  were  commission  merchants  and  agents  for  man- 
ufacturers, and  in  the  light  of  that  knowledge  and  the  language 
of  the  letters,  contends  that  the  character  of  the  transaction  was 
ouQ  of  agency  merely.  What  the  plaintiff  knew  was,  under  the 
testimony,  for  the  jury  to  say,  and  we  are  unable  to  find  in  the 
letters  any  conclusive  evidence  showing  that  the  defendants 
intended  to  act  otherwise  than  as  principals.  In  the  firet  place 
they  sign  as  principals.  Then  they  say  "  we  report  your  order," 
and  this,  in  view  of  the  fact  testified  to,  that  the  plaintiff  had 
given  the  order  verbally,  and  Chapman  had  made  a  memoi'an- 
dum  of  the  articles  and  prices,  may  mean  *  report  the  order'  for 
the  information  of  the  plaintiff,  as  in  Brigg  v.  Hilton  (99  N. 
Y.  617),  they  add,  *  goods  to  be  put  up  in  bulk ;  delivery  as  soon 
as  possible.'     Thus  the  contract  imports  a  personal  obligation. 

^^  The  cases  cited  by  the  appellant  do  not  require  a  different  con- 
clusion. In  Cobbv.  Ehapp{7l  N.  T.  848),  the  agent  disclosed 
no  principal,  and  was  held  liable.  In  SouthweU  v.  Bowditch 
(Law  Rep.,  1  C.  P.  Div.  100,  on  appeal,  374),  it  was  plain  on 
the  face  of  the  writing  that  the  defendant  was  not  acting  for 
himself,  but  for  *  principals,'  that  phrase  qualifying  the  con- 
tract.   In   Metcalf  v.  WiUiarna  (104  U.  S.  93),  the  defend- 
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ant  was  sned  personally  upon  a  check  signed  by  him,  with  the 
addition  of  *  V.  Fres't,*  his  name  of  oflSce,  and  it  was  held 
that  he  was  not  personally  liable.  In  each  there  was  enough 
on  the  face  of  the  papers  to  indicate  that  the  person  signing 
acted  as  agent,  and  it  appeared  that  the  one  with  whom  he  dealt 
had  knowledge  of  that  agency. 

"  In  the  case  before  us  the  signature  is  the  firm  name  of  the 
defendants,  and  whether  the  words  used  in  the  bodies  of  the 
letters  are  susceptible  of  an  interpretation  which  would  indi- 
cate a  different  relation  to  the  contract  on  the  part  of  the  sign- 
ers, is  at  most  ambiguous.  Evidence  was,  therefore,  admissible 
and  was  received,  to  fix  its  true  character.  And  the  jury  have 
found  as  a  fact  that  the  defendants  did  act,  and  were  understood 
by  the  plaintiff  to  act  in  the  transaction  as  principals,  and  not 
as  agents.  No  exception  was  taken  to  the  judge's  charge  under 
which  they  found  their  verdict,  and  it  must  be  deemed  con- 
clusive." 

W.  Z.  Lamed  for  appellants. 

^m  c&  Myers  for  respondent. 

Agree  to  afiirm ;  opinion  by  Danforth,  J. 
All  concur. 
Judgment  affirmed. 


Edwabd  Kelly  et  al..  Appellants,  v.  Fbancks  A.  Geeb,  Re- 
spondent. 

(Argued  February  8, 1886 ;  decided  March  2, 1886.) 

This  action  was  upon  a  covenant  in  a  deed  from  plaintiff  to 
defendant,  who  was  a  married  woman,  and  her  son,  Harvey  M. 
Geer ;  it  was  embodied  in  the  habendum  clause  in  the  deed, 
of  which  the  following  is  a  copy : 

^^  To  have  and  to  hold  the  above  granted  premises  unto  the 
said  Frances  A.  Geer,  for  and  during  the  minority  of  her  son, 
Harvey  M.  Geer,  and  until  the  said  Harvey  M.  Geer  shall  aiv 
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rive  at  the  age  of  twenty-one  years,  and  nnto  the  said  Harvey 
M.  Geer,  and  his  heirs,  to  his  and  their  own  use  in  case  he  shall 
arrive  at  the  full  age  of  twenty-one,  bat  in  case  the  said  Har- 
vey M.  Geer  shall  decease  before  he  arrives  at  the  age  of 
twenty-one  years,  then  unto  the  said  Frances  A.  Geer  and  her 
heirs  and  assigns,  to  their  own  nse  forever,  subject,  neverthe- 
less, to  a  mortgage  made  by  the  parties  of  the  first  part,  to  Al- 
fred B.  Nash,  for  the  sum  of  $3,500,  which  the  party  of  the 
second  part  assumes  and  agrees  to  pay  as  part  of  the  consideiu- 
tion  money." 

The  defendant,  after  her  son  became  of  age,  joined  with  him 
in  a  deed  of  the  land  to  one  Murphy. 

The  following  is  the  mera.  of  opinion : 

"  The  only  asserted  basis  of  defendant's  liability  upon  the 
assumption  clause  in  the  deed  is  tlie  fact  of  her  joining  at  a 
later  period  in  a  conveyance  of  the  property  to  Murphy.  It  is 
abundantly  proved  that  her  husband,  without  authority  from 
her,  and  without  her  knowledge,  took  the  deed  in  her  name  as 
grantee  with  a  covenant  contained  in  it  to  pay  the  outstanding 
incumbrance.  Her  liability  could  only  spring  from  an  accept- 
ance of  that  deed,  evincing  her  consent  to  an  adoption  of  the 
covenant  contained  in  it ;  but  the  finding  is  that  she  never  ac- 
cepted the  deed  and  had  no  knowledge  of  its  existence  until  at 
least  the  date  of  the  deed  to  Murphy,  and  at  that  date  had  no 
knowledge  of  the  contents  of  the  conveyance  to  her.  The 
proof  of  these  facts  is  made  more  probable  by  the  further  fact " 
that  the  real  grantee  was  her  son,  who  advanced  the  purchase- 
money,  hut,  being  a  minor  at  the  time,  assented  to  the  arrange- 
ment which  joined  his  mother  with  him  as  grantee,  but  limited 
her  title  to  his  minority.  It  is  easy  to  see  how  this  might 
have  been  done  without  authority  or  knowledge  of  the  defend- 
ant, since  the  real  aim  of  the  transaction  was  a  purchase  by  the 
son  and  for  his  own  use.  He  reaped  the  entire  benefit  of  the 
transaction,  as  it  was  undoubtedly  intended  that  he  should ; 
collected  and  received  all  the  rents  and  profits ;  and  at  his  ma- 
jority became  sole  and  absolute  owner.  Outside  of  the  one  act 
of  the  defendant  in  joining  with  her  son  in  his  conveyance  to 
Murphy,  she  was  entirely  free  from  any  act  or  word  of  assent 
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which  could  make  the  unauthorized  covenant  her  own.  Her  sig- 
nature to  that  conveyance  is  thus  the  sole  fact  upon  which  the 
liability  asserted  can  be  based.  That  cannot  affect  her  upon 
the  ground  of  ratification,  for  the  proof  shows  her  entire  igno- 
rance of  the  contents  of  the  deed  to  her,  or  the  existence  of 
any  covenant  whatever.  It  is  argued  that  when  asked  to  join 
with  her  son  in  the  deed  to  Murphy  she  must  have  known 
that  some  title  or  right  was  supposed  to  have  been  vested  in 
her,  and  so  she  must  have  inferred  the  existence  of  a  deed  to 
her.  That  may  be,  bat  was  hardly  a  necessary  inference 
which  we  ought  to  say  she  mast  have  drawn  ;  and  at  all  events 
the  inference  falls  short  of  any  conscious  ratification  of  a  cove- 
nant of  which  he  had  no  knowledge,  and  which  as  an  element 
of  her  action  or  a  subject  for  her  consideration  did  not  exist. 
This  view  of  the  case  is  met  by  the  appellant's  contention  that 
she  was  bound  to  know  and  so  must  be  charged  with  knowl- 
edge upon  the  prmciple  that  one  cannot  take  the  benefit  of  a 
contract  and  at  the  same  time  repudiate  it  and  the  agency  by 
which  it  was  effected.  But  the  defendant  took  no  benefit 
from  the  contract.  She  received  none  of  its  fruits.  She  had 
no  title  of  any  sort  when  she  joined  in  the  deed  to  Murphy ; 
received  nothing  for  her  signature  which  was  needless  ;  and 
simply  quit-claimed  a  right  which  she  did  not  have  for  the  sat- 
isfaction of  the  purchaser.  She  stood,  on  that  day,  a  total 
stmnger  to  the  title.  If  she  had  then  been  informed  that  she 
was  named  as  grantee  in  the  deed  to  her  son,  and  that  it  con- 
tained a  covenant  to  pay  the  outstanding  mortgage,  she  could 
have  done  no  more  than  barely  to  repudiate  the  unauthorized 
covenant.  She  could  not  have  conveyed  back  to  the  vendors, 
for  time  had  vested  the  complete  and  absolute  title  in  her  sou, 
and  she  had  nothing  to  convey.  She  could  return  nothing  to 
the  vendors  and  could  take  nothing  from  them,  by  joinuig  in 
the  deed  to  Murphy.  That  act  neither  benefited  her  nor 
harmed  her  vendors,  and  was  purely  formal,  without  practical 
consequences  in  either  direction.  We  think  it  was  properly 
held  that  she  incurred  no  liability. 

'^The  judgment  should  be  affirmed,  with  costs." 

Charles  E.  Patterson  for  appellants. 
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Ue^ivy  A.  MerriU  for  i-espondent 

Finch,  J.,  reads  for  affinnauce. 
All  concur. 
Judgment  affirmed. 


Eliza  Allison,  Appellant,  v.  The  Village  op  Middlktown, 

Respondent. 

(Argued  February  4,  1880  ;  decided  March  3,  1886.) 

1 01     aA7l 
This  action  was  brought  to  recover  damages  for  injuries  sus-  -yi^    ^qJ 

tained  by  plaintiff,  alleged  to  have  been  caused  by  defendant's 
negligence  in  permitting  ice  to  accumulate  on  a  sidewalk  of 
one  of  its  streets  whereon  plaintiff  stepped,  slipped,  fell  and  was 
injured. 

The  plaintiff  was  nonsuited  on  the  trial. 
The  following  is  the  me^n.  of  the  opinion  : 
"  We  think  the  case  should  have  gone  to  the  jury.  It  is 
claimed  that  the  proof  shows  that  the  plaintiff  was  not  on  the 
sidewalk  when  she  slipped,  but  was  on  the  open  space  adjacent, 
iu  frpnt  of  the  house,  over  which  she  was  passing  to  reach  the 
walk.  The  most  that  can  be  said  in  support  of  this  contention 
is  that  on  her  re-examination  the  plaintiff  stated  that  the  place 
where  she  fell  was  about  three  or  four  feet  from  the  steps  of 
the  house,  and  the  evidence  shows  that  it  was  five  feet  or  more 
from  the  steps  to  the  inner  line  of  the  sidewalk.  But  on  the 
same  re-examination  she  also  testified  that  the  place  of  the 
accident  was  four  or  five  feet  from  the  curb.  Both  statements 
could  not  be  true.  The  walk  was  seven  feet  wide,  and  if  the 
plaintiff  fell  within  five  feet  of  the  curb,  she  must  have  been 
upon  the  sidewalk  at  the  time.  Her  testimony  on  her  original 
examination  was  distinct  that  she  slipped  and  fell  on  the  side- 
walk. Her  subsequent  evidence,  taken  together,  was  not  neces- 
sarily inconsistent  with  her  former  testimony.  It  was  for  the 
jury  to  determine,  upon  her  whole  evidence,  whether  she  was 
upon  the  walk,  or  outside  of  it,  at  the  time  of  the  accident 
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"There  was  also  sufficient  evidence  to  go  to  the  jury  upon 
the  question  of  the  defendant's  negligence.  The  jury  would 
have  been  justified  in  finding  that  the  village  had  negligently 
allowed  the  ice,  formed  from  the  wastage  of  the  pump  and  the 
discharge  from  the  leader  on  the  house,  to  accumulate  and 
remain,  rendering  the  walk  unsafe.  The  jury  was  the  appro- 
priate tribunal  to  determine  the  case,  and  the  nonsuit  was,  we 
think,  improperly  granted." 

T.  A.  Bead  for  appellant 

TT.  F.  G'NeUl  ioft  respondent 

Ain>BEW3,  J.,  reads  for  a  reversal,  and  new  trial. 
All  concur. 
Judgment  reversed. 


f ifti*  ?7qI         Edwabd  D.  MoCabthy,  Respondent,  u  Kobebt  Bonyngb, 

Appellant. 

(Argaed  Febraary  4,  1886 ;  decided  March  2,  1888.) 

Thomas  Allison  for  appellant. 

La  Roy  S.  Gove  for  respondent. 

Agree  to  affirm,  on  opinion  of  Daly,  Ch.  J.,  in  court  below. 
All  concur. 
Judgment  affirmed. 


DAvro  C.   Cablbton,  Appellant,  v.  The  Mayob,   Aldebmeit 
AND  Commonalty  of  the  City  of  New  Tobk,  Respondent. 

(Argued  February  5,  1886  ;  decided  March  2,  1886.) 
a.  B.  PhUhrooh  for  appellant. 
E.  Henry  Lacomhe  for  respondent. 
Judgment  affirmed  by  default. 
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David  Gbiffin,  Kespondent,  v.  Geobgb  K.  Otib,  Appellant. 

(Sabmitted  Febraary  6, 1886  ;  decided  March  3, 1886.) 

Archibald  8.  Sessuma  for  appellant. 

Samuel  E.  Fan/rfidd  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ohablbs  8.  Gbiffin,  Kespondent,  v.  Oobnelia.  0.  Obat  et 
al.,  Appellants. 

(Argued  Februarys,  1886 ;  decided  March  2, 1886.) 

J.  W.  RayhtH  for  appellants. 

C.  D.  PrescoU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mabt  Pbiob  et  aL,  Respondents,  t>.  Sbptimus  Bbown  et  al.,        |ioic"63Bl 
Appellants. 

A  person  cannot  aoqaire  title  to  land,  which  is  aninclosed,  unoccupied  and  un- 
improved, by  taking  a  deed  thereof  from  one  not  the  owner  and  then  going 
upon  the  land  and  asserting  his  ownership,  or  making  occasional  entries 
upon  the  land  for  grass  or  sand. 

(Submitted  February  6, 1886 ;  decided  March  2,  1886.) 

The  nature  of  this  action,  and  the  material  facts  are  stated 
in  the  opinion,  which  is  given  in  full : 

"  This  action  was  brought  to  recover  damages  for  a  trespass 
alleged  to  have  been  committed  by  the  defendants  upon  land. 
The  plaintiffs  claimed  title  to  the  land,  and  the  defendanto 
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claimed  that  the  land  was  owned  by  Lonisa  A.  Carll,  and  justi- 
fied their  acts  under  her. 

"  In  order  to  maintain  their  action  it  was  incumbent  upon 
the  plaintrffs  either  to  prove  a  good  paper  title  to  the  land  or 
the  possession  thereof  which  was  wrongfully  invaded  by  the 
defendants. 

"  The  land  was  a  piece  of  inclosed  sandy  beach  upon  Lon^ 
Island  Sound,  and  the  title  thereof  seems  to  have  been  in  dis- 
pute for  many  years.  The  plaintiffs  attempted  to  prove  their 
paper  title  as  follows :  A  deed  from  Piatt  Scidmore  to  his 
children  Hannah  A.  Scidmore  and  Brewster  P.  Scidmore,  dated 
September  17, 1818,  conveying  a  piece  of  land  described  as 
follows :  '  Piece  or  parcel  of  salt  or  sedge  meadow  lying  and 
being  in  Crab  meadow,  bounded  on  the  west  by  the  beach  or 
sound  ;  on  the  east  by  the  meadow  of  Joel  Scidmore ;  on  the 
south  and  west  by  the  creek,  containing  six  acres ;'  deed  from 
Brewster  Scidmore  and  Abigail  his  wife,  to  Henry  Ketcliam, 
dated  April  21, 1835,  conveying  the  same  land  by  the  same 
description;  deed  from  Henry  Ketcham  and  his  wife,  formerly 
Hannah  A.  Scidmore,  to  Lewis  Ketcham  dated  May  31,  1852, 
conveying  the  same  piece  of  land  by  the  same  description  ex- 
cept that  it  is  bounded  north  instead  of  west  by  *  the  beach  or 
sound  ;'  will  of  Lewis  Ketcham  dated  May  7,  1870,  in  which 
he  devised  to  John  E.  Hudson  land  aa  follows :  '  A  piece  of 
meadow  lying  at  Crab  meadow  which  I  bought  of  Henry 
Ketcham  containing  six  acres,  bounded  on  the  east  by  the 
meadow  of  the  late  Joel  Scidmore,  on  the  south  and  west  by  the 
creek  and  on  the  north  by  the  beach  or  sound ;'  will  of  John  E. 
Hudson  dated  November  17,  1880,  in  which  he  devised  land 
to  the  plaintiffs  as  follows :  ^  The  tract  of  meadow  and  sand 
situated  at  Crab  meadow  and  devised  to  me  by  the  last  will  and 
testament  of  Lewis  Ketcham,  deceased.'  There  is  no  certainty 
that  the  land  described  in  these  deeds  and  wills  is  the  same  land 
described  in  the  complaint  as  follows :  ^  North  by  Long  Island 
Sound,  east  by  land  of  Scidmore  or  Ann  M.  Par- 

rot, the  eastern  boundary  being  a  straight  line  from  the  sound 
to  the  creek,  on  the  south  and  south  and  west  by  Crab  meadow 
creek.'     It  does  not  appear  that  Piatt  Scidmore  had  any  title 
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to  the  land  or  that  he  held  any  oonvejance  thereof,  or  tliat  he 
or  Brewster  P.  Scidmore  ever  possessed  the  same,  or  performed 
any  acts  of  ownership  thereon,  or  exercised  any  dominion  what- 
ever over  the  same ;  and  it  does  not  appear  that  this  barren 
sand  beach  was  in  the  actual  possession  of  any  of  the  grantors 
named  in  the  deeds  pat  in  evidence  by  the  plaintifiEs  at  the 
times  of  the  execution  of  such  deeds,  or  that  it  was  in  the  pos- 
session of  the  persons  who  executed  the  wills  at  the  times  of 
the  execution  of  such  wills  or  the  deaths  of  the  devisors.  The 
plaintiffs'  paper  title  therefore  ntterly  fails,  and  it  remains  only 
to  be  inquired  whether  upon  the  evidence  they  had  such  a  title 
founded  upon  possession  as  enabled  them  to  maintain  this 
action  against  the  defendants. 

"  Henry  Ketcham  received  his  deed  of  the  land  in  1836  and 
executed  the  deed  to  Lewis  Eetcham  in  1852,  and  during  all 
that  long  period  all  he  is  proved  to  have  done  upon  the  land 
was  to  dry  some  grass  thereon  a  number  of  times  which  he  had 
cut  upon  the  Crab  meadow.  Lewis  Ketcham,  who  took  his 
deed  in  1852,  and  died  more  than  twenty  years  thereafter,  per- 
formed  about  the  same  acts  upon  the  land.  Some  of  the  grass 
dried  upon  the  beach  by  Lewis  and  Henry  Ketcham  may  have 
been  cut  upon  the  beach,  about  a  half  acre  of  poor  grass  being 
cut  each  year  for  several  years,  and  the  whole  process  of  cut' 
ting  and  drying  taking  but  a  short  time  in  each  year.  Subse- 
quently Hudson  and  the  plaintiffs  took  and  sold  some  sand 
from  the  beach  on  several  occasions.  From  time  to  time  the 
Ketchams,  Hudson  and  the  plaintiffs  asserted  their  title  to  the 
lands,  which,  however,  was  disputed. 

"  I  have  now  given  all  the  acts  of  dominion  and  ownership 
which  the  plaintiffs  and  those  under  whom  they  hold  exercised 
over  the  land.  They  never  inclosed,  cultivated  or  improved 
the  land  in  any  way,  and  never  had,  so  far  as  appears,  the  actual 
possession  of  the  place  where  the  alleged  trespass  was  com- 
mitted. A  person  cannot  acquire  title  to  an  uninclosed,  unoc- 
cupied, unimproved  parcel  of  land  by  taking  a  deed  thereof 
from  one  not  the  owner,  and  then  merely  going  upon  the  land 
and  there  asserting  his  ownership ;  nor  can  he  acquire  the  title 
by  taking  such  a  deed  and  then  making  an  occasional  foray 
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upon  the  land  for  grass  or  sand,  and  thus  committing  trespass 
against  the  real  owner.  {Miller  v.  L.  L  R.  R.  Co.j  71  N.  T. 
880.) 

"  We  think  the  defendants  gave  evidence  of  their  title  full 
as  significant  as  that  given  by  the  plaintiffs  of  their  title.  As 
to  their  paper  title  it  was  as  follows :  Deed  from  Zopher  Scid- 
more  to  Nathaniel  Scidmore,  dated  August  80, 1816,  convey- 
ing land  described  as  follows :  '  On  the  south  by  Augustine 
Fleete's  meadow,  on  the  east  by  the  highway  that  leads  to  the 
landing ;  on  the  north  by  the  sound,  and  to  run  west  as  far  as 
to  include  all  my  right  between  the  east  boundary  line  and 
Grab  meadow  gut  or  inlet.'  It  does  not  appear  that  the  gran  tor 
owned  the  land  described  or  that  he  ever  possessed  the  same. 
The  grantee  died  intestate  December  28,  1847,  and  his  heirs, 
by  a  deed  dated  February  1,  1869,  conveyed  the  same  land  ta 
Louisa  A.  Carll,  under  whom  the  defendants  justified.  Na- 
thaniel Scidmore  claimed  to  own  the  beach,  and  exercised  vari- 
ous acts  of  ownership  thereon.  He  collected  and  sold  paving 
stones  therefrom,  cut  wood  and  pastured  his  cattle  thereon,  and 
took,  removed  and  gave  permission  to  others  to  take  seaweed 
therefrom ;  and  once  he  sued  a  person  for  cutting  wood  thereon. 
It  does  not  appear  that  after  his  death  his  heirs  did  any  thing 
upon  the  beach  prior  to  their  conveyance  to  Mrs.  Oarll.  AU 
this  evidence  failed  to  show  any  title  or  possession  in  Mrs. 
Oarll  which  would  enable  her  to  sue  any  one  for  trespass  upon 
this  beach. 

""We  are,  therefore,  of  opinion  that  the  plaintiffs  should 
have  been  nonsuited  and  that  the  judgment  should  be  reversed 
and  new  trial  granted,  costs  to  abide  event.'' 

TTuymaa  Young  for  appellants. 

N.  8.  AckerVy  for  respondents. 

Eabl,  J.,  reads  for  reversal  and  new  triaL 
All  concur. 
Judgment  reversed. 
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Stephen  F.  Dowlino,  Appellant,  v.  Joab  L.  Olift,  Survivor, 
etc..  Respondent 

(Argued  February  8, 1886  ;  decided  March  2, 1886.) 

Affirmed  on  opinion  below,  and  on  the  groond  that  as  the 
principal  question  presented  was  one  of  fact,  this  court  was 
concluded  by  the  determination  thereof,  by  the  referee,  af- 
firmed by  the  General  Term. 

K  A.  Lyman  for  appellant. 

William  Q.  Tracy  for  respondent. 

Per  Curiam  opinion  for  affirmance. 

All  concur,  except  Rugbb,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


John  A.  Husson,  Respondent,  v.  William  G.  Oppenheim, 

Appellant. 

(Argued  February  9, 1886  ;  decided  March  2, 1886.) 

This  action  was  upon  a  contract.  The  questions  presented 
here  were  simply  as  to  the  construction  of  the  contract  and  the 
sufficiency  of  the  evidence  to  sustain  the  findings  of  the  trial 
court. 

Mark  Oohn  for  appellant. 

Moore  c&  Moore  for  respondent. 

Per  Ouriam  opinion  for  afElrmanee. 
All  concur. 
Judgment  affirmed. 
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Myka  E.  Favoe.  JJespondent,  v.  Anthony  W.  Dimook  et  al., 

Appellants. 

(Argued  February  9, 1886 ;  decided  March  2,  188&) 

George  PvMam,  Smith  for  appellants. 

f      Harry  WVher  for  respondent. 

Agree  to  affirm  on  opinion  below^ 
All  concur. 
Judgment  affirmed. 


Charles  Bothsohild  et  al..  Respondents,  ^.  Charles  Werner 
et  al.,  Appellants. 

(Aigued  Febmaiy  10,  1886 ;  decided  March  2, 1886.) 

A,  J.  Sim/pson  for  appellants. 

Edward  S,  RapoUo  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Fuller  Eleotrioal  Compant,  Respondent,  v,  Benjamin 
Lewis  et  al.,  Appellants. 

(Argued  February  11,  1886  ;  decided  March  2,  1886b) 

This  was  an  action  in  the  nature  of  a  creditor's  bill  brought  by 
plaintiff  as  a  judgment  creditor  of  the  defendant  Lewis,  to  reach 
property  alleged  to  belong  to  him  individually  and  also  the 
proceeds  of  certain  real  estate  which  belonged  to  a  firm  of  which 
he  was  a  member,  and  which  the  complaint  alleged  was  con- 
veyed by  the  firm  to  defendant  Thompson  by  conveyance 
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absolute  on  its  face,  but  which  was  intended  simply  as  a  mort- 
gage to  secure  an  indebtedness  of  the  firm.  The  real  estate  was 
subsequently  sold  by  Thompson.  It  appeared  that  at  the  time 
of  the  conveyance  the  firm  was  insolvent  and  largely  indebted. 

The  judgment  among  other  things  adjudged  that  the  con- 
veyance was  intended  as  security  only,  and  that  the  interest  of 
Lewis  in  the  property  be  subject  to  the  payment  of  plaintiff's 
judgments,  and  tliat  plaintiff  was  entitled  to  recover  the 
amount  thereof  of  defendant  Thompson.     Held  error. 

The  court  say : 

"  Not  only  do  the  pleadings  admit  individual  property  in  the 
judgment  debtor,  but  that  fact  is  also  found.  Upon  what  prin- 
ciple then  can  the  property  of  the  firm  be  subjected  to  the 
payment  of  the  individual  debt  of  one  partner?  We  know  of 
none ;  yet  by  compelling  Thompson  to  respond  to  the  judg- 
ment, that  result  is  reached.  Nor  is  the  plaintiff's  case  altered 
by  the  clause  of  the  judgment  which  declares  the  surplus  in 
Thompson's  hands  to  be  in  trust  for  the  firm,  and  the  interest 
of  Lewis  therein  subject  to  the  judgment..  There  is  nothing 
to  warrant  that  conclusion.  The  firm  is  found  to  be  indebted 
and  to  be  insolvent.  Its  property,  therefore,  insufficient  to  pay 
its  debts.  It  would  be  a  fraud  upon  tlie  joint  creditors  to  ap- 
ply any  portion  of  its  property  to  the  payment  of  a  debt  for 
which  neither  they  nor  their  property  were  liable,  and  if  the 
property  is  insufficient  to  discharge  the  partnership  debts,  there 
would  be  no  interest  left  to  the  individual  partner,  or  for  his 
creditors.  As  the  case  stands,  the  plaintiff  must  be  content 
with  the  appropriation  of  the  individual  property  of  Lewis. 
The  appeal  of  Thompson  should,  therefore,  succeed,  and  as  to 
liim,  the  complaint  be  dismissed,  with  costs  to  be  paid  by  the 
respondent.  So  far  as  the  judgment  relates  to  property  other 
than  that  conveyed  to  Thompson  by  Lewis,  Barry  and  Fay, 
viz. :  Shares  in  the  capital  stock  of  The  Brooklyn,  Flatbush  and 
Coney  Island  Railroad  Company,  and  other  individual  prop- 
erty held  or  owned  by  Lewis,  the  judgment  should  be  modified 
by  directing  the  appointment  of  a  receiver  thereof,  with  the 
usual  powers  of  receivers  in  such  cases,  and  as  so  modified,  af- 
firmed without  costs  of  this  appeal  to  Lewis  or  to  the  respond- 
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H.  0.  Place  for  appellants. 
8.  Sidney  Smith  for  respondent. 

Danforth,  J.,  reads  for  reversal  of  judgment,  and  dismissal 
of  complaint  as  to  defendant  Thompson,  and  for  modiiicatiou, 
and  as  to  residue,  for  modification  as  above  stated. 

All  concur. 

Judgment  accordingly. 


Jaices  H.  Chambbbs,  Appellant,  v.  William  EL  Applkton  et 
al.,  Eespondents. 

(Argued  February  13, 1886 ;  decided  March  3, 1886.) 

The  principal  questions  in  this  case  were  as  to  the  construc- 
tion of  a  contract,  and  as  to  whether  the  evidence  sustained 
findings  of  the  referee. 

O.  A.  C,  Barnett  for  appellant. 

Echjowrd  W.  Podge  for  respondents. 

BuGBB,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Pbteb  Townbend,  Respondent,  v.  Oassiits  H.  Bkad  et  al., 

Appellants. 

(Argued  February  13, 1886 ;  decided  March  3,  1886.) 

ChristapJier  Fine  for  appellants. 

/.  T.  WHliama  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Jeffrbt  MoColl,  Appellant,  v.  Josiah  J.  Frith  et  al.,  Re- 

epondents. 

(Argaed  February  10, 1886 ;  decided  March  d,  1886.) 

Deoidied  on  the  facts. 

O.  S.  P.  S^Ulman  for  appellant. 

Mhoard  M.  Shepard  for  respondents. 

FmoH,  J.,  reads  for  aflirmance. 
All  concur. 
Judgment  affirmed. 


Jane  0.  Oolbmait,  Respondent,  v.  Oliveb  0.  Weight,  Ap- 
pellant. 

(Argned  January  27,  1886  ;  decided  March  9,  1886.) 

Theodore  Bacon  for  appellant. 

George  W.  Miller  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


EzBA  B.  Weston,  Respondent,  v.  Moses  Ohambeblain,  Ap- 
pellant. 

(Argued  February  4, 1886 ;  decided  March  9, 1886.) 

Samuel  Hand  for  appellant. 

Joseph  A.  Shoudy  for  respondent. 

Agree  to  reverse  judgment  unless  plaintiff  stipulates  to  reduce 
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the  amonnt  of  damages  to  $550  with  interest  from  August  24, 
1864,  in  that  event  to  affirm. 

All  concur ;  no  opinion. 

Judgment  accordingly. 


In  the  Matter  of  the  Opening,  Widening  and  Improvement 
of  Flushing  Avenue  in  Lono  Island  City. 

(Argaed  March  2,  1886  ;  decided  M&rch  9,  1886.) 

This  was  a  motion  to  vacate  an  order  appointing  commis- 
sioners of  estimate  and  assessment  in  the  matter  above  en- 
titled. 

The  following  is  the  mem.  of  opinion : 

"The  Flushing  Avenue  Improvement  Commissioners  ap- 
pointed by  the  act  chapter  326  of  the  Laws  of  1881,  gave 
notice  that  they  would  apply  to  the  Supreme  Court  at  a  Special 
Term  thereof,  to  bo  held  at  the  Kings  county  court-house  in 
the  city  of  Brooklyn  on  the  first  Monday  of  July,  1881,  on  the 
opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  could  be  'heard,  for  the  appointment  of  three  commis- 
sioners of  estimate  and  apportionment  for  the  purpose  of 
widening  and  improving  Flushing  avenue,  as  provided  in  vari- 
ous acts  of  the  legislature  in  relation  thereto,  and  to  make 
assessments  therefor.  The  first  Monday  of  July  was  the 
Fourth  of  July,  and  that  being  a  legal  holiday,  no  court  was 
opened  or  held  ;  but  on  the  next  day,  July  fifth,  the  motion 
was  made  and  an  order  was  granted  and  entered  appointing 
the  commissioners,  no  one  appearing  in  opposition  thereto. 
The  claim  is  now  made  on  behalf  of  these  appellants  that  that 
order  was  improperly  granted  on  the  fifth  of  July,  as  the 
court  was  not  formally  opened  on  the  fourth  and  adjourned 
until  that  time.  It  appears  by  the  affidavit  made  by  the  clerk 
of  the  Special  Term  of  the  Supreme  Court  that  he  gave  due 
notice  and  made  proclamation  that  the  court  would  be  ad- 
journed to  the  following  day,  Tuesday,  July  fifth.  The  General 
Term  has  construed  this  affidavit  to  mean  that  the  notice  was 
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given  and  proclamation  made  on  the  fourth,  and  thus  that  the 
court  wa3  regularly  adjourned  in  pursuance  of  the  statute,  and 
that,  therefore,  the  order  was  regularly  made  on  the  next  day. 
(Code,  §§  35,  36.)  But  even  if  this  construction  of  the  affi- 
davit be  erroneous  and  the  notice  was  given  and  proclamation 
made  by  the  clerk  on  the  second  of  July,  as  claimed  by  ^he 
appellants,  and  even  if  there  was  no  notice  or  proclamation  of 
any  kind  at  any  time,  the  appointment  of  the  commissioners 
on  the  fifth  of  July  was  at  most  a  mere  irregularity,  and  the 
order  was  not  void.  It  does  not  appear  that  these  appellants 
or  any  other  persons  were  misled  or  that  they  appeared  on  the 
fourth.  If  they  had  appeared  on  that  day  it  would  have  been 
quite  easy  for  them  to  ascertain,  by  inquiry  of  the  clerk  or 
otherwise,  the  public  and  notorious  fact  that  the  court  was  not 
to  be  held  on  the  fourth  but  that  it  would  be  open  on  the  fifth. 
The  affidavits  used  to  oppose  this  motion  show  that  these  ap- 
pellants had  notice  of  the  order  soon  after  it  was  made,  and 
yet  they  delayed  until  the  fourteenth  day  of  October — mom 
than  three  months  after  the  order  was  entered  —  before  they 
made  the  motion  to  vacate  it.  In  the  meantime  the  commis- 
sioners appointed  had  gone  on  under  the  order  with  the  knowl- 
edge of  these  appellants  and  substantially  completed  their 
report,  and  much  expense  in  the  execution  of  their  duties  had 
been  incurred.  Under  such  circumstances  it  could  well  be 
held  that  the  appellants  were  precluded  by  their  own  laches 
from  any  right  to  raise  the  question  of  irregularity. 

"  The  appellants  also  claim  that  the  order  appointing  the 
commissioners  was  illegal  and  void  for  the  reason  that  the 
act  authorizing  the  improvement  of  Flushing  avenue  was  un- 
constitutional and  void,  for  various  reasons  alleged  by  them. 
They  did  not  have  the  absolute  right  to  prevail  on  their  motion 
upon  the  constitutional  grounds  alleged  by  them,  even  if  those 
grounds  were  well  taken.  The  court  could  deny  the  relief 
claimed  by  them  upon  this  motion,  on  the  ground  of  laches^ 
without  passing  upon  the  constitutional  questions,  as  it  was 
substantially  decided  in  the  Matter  of  the  Application  of  Emily 
P,  Woolsef/y  one  of  these  appellants  (95  N.  T.  135).  But 
there  is  a  still  more  satisfactory  ground  for  denying  the  motion 
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made  by  these  appellants.  They  are  bat  two  of  the  many 
persons  affected  by  the  order  made.  So  far  as  appears,  all  the 
other  persons  whose  lands  were  token,  and  against  whom  assess- 
ments were  made,  have  acquiesced  in  the  order ;  and  at  the 
time  this  motion  was  made,  as  has  been  already  stated,  the 
commissioners  of  estimate  and  assessment  had  substantially 
completed  their  report.  This  order  cannot  be  set  aside  as  to 
these  appellants  and  left  to  stand  as  to  all  the  other  parties  in- 
terested. The  appointment  of  these  commissioners  must  stand 
as  made  or  be  wholly  vacated.  Many  of  the  other  parties 
may  have  consented  to  the  order  and  acquiesced  in  it,  or  may 
have  so  acted  under  it  as  to  have  estopped  themselves  from 
denying  its  validity.  Under  such  circumstances  it  is  impossible 
to  perceive  how  the  court  could  set  aside  the  appointment  of 
these  commissioners  in  part  and  leave  it  to  stand  in  part.  And 
upon  this  ground  it  was  competent  for  the  Supreme  Court  to 
deny  this  motion. 

"  If  the  act,  for  the  purposes  of  which  these  commissioners 
were  appointed,  is  unconstitutional  and  void,  these  appellants 
can  raise  the  constitutional  questions  when  their  lands  are  taken, 
or  when  it  is  attempted  to  enforce  any  assessment  against  them ; 
and  it  is  better  and  wiser  that  they  should  be  left  to  their  rem- 
edy by  action  and  not  be  permitted  to  pursue  it  by  motion  to 
vacate  the  order  of  which  they  complain. 

^'  For  all  these  reasons,  therefore,  we  are  of  opinion  that  the 
order  of  the  General  Term  should  be  affirmed,  with  costs." 

Frank  E.  BlaoJcweU  for  appellants. 

O.  W.  Cotterill  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 
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Helen  A.  Baboook  et  al,,  Respondents,  v.  Oliver  M.  Abk- 
ENBCTBGH,  as  Testamentary  Guardian,  etc.,  Impleaded,  etc., 
Appellant. 

(Argued  March  2.  1886;  decided  March  9,  1886.) 
Robert  F.  lAMe  for  appellant. 

Everett  P.  Wheder^  Jr.^  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  Mutual  Life  Insubanob  Company  of  New  Tobk  v.  Mab- 
TiK  Sohwaneb,  Individually,  and  as  Executor,  etc.,  et  al. 

(Argued  March  2,  1886 ;  decided  March  9,  1886.) 

James  C.  De  La  Mare  and  A.  J.  VamderpoeL  for  appellant. 

Charles  TF.  West  for  respondent. 

Agree  to  affirm  on  opinion  of  Daniels,  J.,  in  court  below. 
All  concur. 
Order  affirmed. 


Abnold  Davidson,  Eespondent,  v.  John  F.  Betz  et  al.,  Ap- 
pellants. 

(Argued  March  3,  1886 ;  decided  March  9,  1886.) 

Samxiel  Untermyer  for  appellants. 
James  M.  Oifford  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
Sickels  — Vol.  LVL  86 
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Ann  Mabia  Deen,  Eespondent,  v.  William  Milne,  as  Execu- 
tor, etc.,  Appellant. 

(Argued  March  2, 1886;  decided  March  9, 1886.) 

EdAJoard  C.  Perkins  for  appellant. 

Joseph  A.  Shoudy  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur.    ' 
Appeal  dismissed. 


The  People,  ex  rel.  Daniel  Evans,  Respondent,  v.  Alfred 
0.  Chapin,  as  Comptroller,  etc..  Appellant. 

Where  a  person  entitled  to  a  leiracy  or  distribative  share  of  a  decedent's 
estate  is  unknown,  and  the  money  has  been  paid  into  the  State  treasaiy 
pursuant  to  tlie  directions  of  the  Code  of  Civil  Procedure  (§  2747),  it  is  not 
money  of  the  State,  or  belonging  to  any  of  its  funds,  or  funds  under  its 
management  within  the  meaning  of  the  provision  of  the  State  Constitu- 
tion (Art.  7,  §8),  which  prohibits  the  paying  out  of  such  moneys  "  except 
in  pursuance  of  an  appropriation  by  law,"  and  upon  compliance  witli  the 
requirements  of  the  Code  and  production  of  a  certified  copy  of  order  di- 
recting payment  of  the  legacy  or  distributive  sliare  to  a  claimant,  it  is 
the  duty  of  the  comptroller  to  draw  his  warrant  therefor  without  such  an 
appropriation. 

(Argued  March  2, 1886  ;  decided  March  9, 1886.) 

This  was  an  appeal  from  an  order  of  General  Term  affirm- 
ing an  order  of  Special  Terra,  which  awarded  a  writ  of  peremp- 
tory mandam\My  requiring  the  State  comptroller  to  draw  his 
warrant  upon  the  State  ti^easurer  for  the  amount  of  moneys  paid 
into  the  treasury  by  the  administrator  of  the  estate  of  Patrick 
Fox,  deceased.  The  persons  entitled  to  the  moneys  being  un- 
known, the  surrogate  required  them  to  be  paid  into  the  treas- 
ury, in  pursuance  of  section  2747  of  the  Code  of  Civil  Pro- 
cedure. 

Upon, petition  of  the  relator  claiming  to  be  entitled  to  the 
fund  and  upon  report  of  a  referee  to  whom  the  matter  was 
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referred,  who  reported  that  the  relator  was  entitled  to  the  whole 
of  the  fund,  an  order  was  granted  in  accordance  with  the  pro- 
visions of  said  section,  directing  the  payment  thereof  to  relator. 
The  comptroUer,  however,  upon  presentation  of  a  certified  copy 
of  the  order,  refused  to  draw  his  warrant  upon  the  treasurer 
for  the  amount  on  the  ground  that  no  appropriation  had  been 
made  by  the  legislature  for  the  payment. 

D.  0*Brien^  Attomey-Genej'ol^  for  appellant. 

WiUtam  J.  Ludden  for  respondent. 

Agree  to  aflSrm  on  the  ground  that  money  paid  into  the 
State  treasury,  pursuant  to  section  2747  of  the  Code  of  Civil 
Procedure,  is  not  money  of  the  State  or  money  belonging  to  any 
of  its  funds,  or  any  of  the  funds  under  its  management,  within 
the  meaning  of  section  8,  article  7  of  the  State  Constitntion, 
and  is  not,  therefore,  subject  to  the  prohibition  of  that  section. 

All  concur ;  no  opinion. 

Order  affinned. 


Constance  B.  Pbtce,  Appellant,  v.  Dewftt  C.  Holm^lN  et  al., 
Executors,  etc.,  Respondents. 

Same,  Appellant,   v.  Stephen  Brown  et  al.,  Executors,  etc. 

Respondents. 

(Argued  March  2, 188G  ;  decided  March  9, 1886.) 

M,  A.  Sheldon  for  motion. 

Motions  to  dismiss  appeals  granted. 
All  concur. 
Appeals  dismissed. 
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William  T.  Rtle,  Respondent,  v.  William  P.  Beown,  Ap- 
pellant. 

(Argued  March  1,  1886;  decided  March  16,  18S6.) 

Delos  MoGwrdy  for  appellant. 

Preston  Sievenson  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur. 

J  adgment  affirmed. 


Thb  Sbookd  National  Bank  of  Patebson,  New  Jebset, 
Appellant,  v.  Alfbbd  P.  Dix  et  al.,  Respondents. 

(Argued  March  1. 1886;  decided  March  16, 1886.) 

The  complaint  was  dismissed  as  to  two  of  the  defendants 
on  trial.  The  court  held  that  the  case  shoidd  have  been  sub- 
mitted to  the  jury. 

Preston  Stevenson  for  appellant. 

Thomas  S.  Moore  and  Delos  McOurdy  for  respondents. 

Earl,  J.,  reads  for  reversal  and  new  trial. 
All  concur,  except  Danfobth,  J.,  not  voting. 
Judgment  reversed. 


Rome,  Watebtown  and  Oodensbubg   Railboad   Company, 
Appellant,  v.  James  E.  Smtth,  Respondent. 

Same,  Appellant,  v.  Cabboll  Phifpant,  Respondent. 

(Submitted  March  2,  1886  ;  dedded  March  16,  1886.) 
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These  were  appeals  from  orders  of  General  Term  affirming 
orders  of  Special  Term  denying  motions  to  continue  temporarj' 
injunctions. 

The  actions  were  brought  to  restrain  defendants,  who  were 
town  collectors,  from  collecting  certain  taxes  'assessed  upon 
the  property  of  plaintiff,  which  it  claimed  to  be  invalid  because 
of  defects  in  the  affidavits  attached  to  the  assessment-rolls. 

Wm.  B.  Homilower  for  appellant. 

Echntmd  L.  Pitte  and  John  Cuneen  for  respondents. 

Agree  to  affirm  without  passing  upon  the  validity  of  the 
original  affidavits  attached  to  the  assessment-rolls. 
All  concur. 
Orders  affirmed. 


In  the  Matter  of  the  Application  of  The  New  York,  WEst 
Shobe  and  Buffalo  Railway  Company  to  acquire  title  to 
lands. 

(Argued  March  2,  1886 ;  decided  March  23,  1886.) 

Thebe  were  proceedings  to  acquire  title  to  certain  uplands 
on  the  west  bank  of  the  Hudson  river  under  the  General  BaiL 
road  Act.  The  owner  of  the  land  sought  to  be  condemned, 
objected  to  the  report  of  the  commissioners  fixing  the  dam- 
ages, alleging  that  the  railroad  company  proposed  to  build  a 
solid  embankment  across  a  bay,  and  in  front  of  the  premises 
of  the  owner,  catting  off  a  wharf  belonging  to  her  from  the 
river,  and  depriving  her  of  the  use  thereof,  and  that  no  damages 
were  awarded  to  her  therefor. 

The  following  is  the  mem.  of  opinion :  ' 

"  It  is  claimed  that  the  building  of  the  embankment  and  the 
laying  of  the  railroad  track  across  the  bay,  thus  cutting  off  the 
dock  of  the  appellant,  is  a  violation  of  section  28,  chapter  140, 
Laws  of  1850 ;  that  this  dock  has  been  used  by  appellant  and 
her  ancestors  for  more  than  forty  years  for  freighting  purposes, 
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etc.;  that  tbe  railroad  company  have  built  a  solid  embankment, 
on  which  trains  are  running,  across  the  bay,  which  has  cutoff  all 
communication  between  appellant's  wharf  and  the  water  inside 
and  the  river  outside  of  tbe  embankment. 

"  This  point  does  not  arise  upon  the  papers  presented  on 
this  appeal.  The  petition  asks  to  take  only  a  piece  of  upland 
described  in  the  schedule  by  courses  and  distances,  and  as  con- 
taining four  and  fourteen  one-imndredths  acres,  more  or  less. 
The  respondent  did  not  apply  for  any  right  to  cross  the  bay  or 
in  any  way  interfere  therewith.  It  only  sought  to  take  a  piece 
of  upland  which  was  described  in  the  petition. 

^^  In  regard  to  the  taking  of  this  land  there  can  be  no  valid 
legal  objection  to  the  proceedings.  As  to  any  interference 
otherwise  the  remedy  is  not  by  an  appeal  from  the  order  in 
this  matter.  If  the  petitioner  has  erected  a  nuisance  in  front 
of  the  appellant's  wharf,  which  unlawfully  interferes  with  her 
rights  and  privileges,  she  can  proceed  by  an  action  at  law 
against  it  for  damages,  or  by  an  equitable  action  to  remove  the 
same.     She  has  no  redress  upon  this  Appeal. 

^'  No  other  question  is  raised  which  requires  examination. 

"  The  order  should  be  affirmed,  with  costs.^'' 

Ed/ward  WeUa  for  appellant. 

Calvin  Frost  for  respondent. 

Miller,  J.,  reads  mem.  for  afiirmanco. 
All  concur. 
Order  affirmed. 


Benjamin  Bbonk,  Kespondent,  v.  The  Boston  and  Albakf 
Railroad  Company,  Appellant. 

(Argued  March  8,  1886;  decided  March  23,  1886.) 

John  Cadm^n  for  appellant. 

Samuel  Edwards  for  respondent. 
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Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Edwin  P.  MBRRnr  et  al.,  Appellants,  v.  Hknby  W.  H.  Fitz- 
GEBALD,  Eespondent. 

(Submitted  March  3, 1886;  decided  March  23,  1880.) 

S.  F.  KneeUmd  for  appeUants. 

Sa/inud  A.  Noyes  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  C.  Simonton  et  al.,  Appellants,  v.  Fbedkriok  P.  Hats 
et  al.,  Respondents. 

(Sabmitted  March  8,  1886;  decided  March  23,  1886.) 

D.  H,  BoUea  for  appellants. 

Oeorge  H.  Phelpa  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  J.  Pope  et  al.,  Respondents,  v.  James  MoNidee,  Ap- 

peUant. 

(Argued  March  8, 1886;  decided  March  28, 1886.) 

Adolph  Z.  Sa/nger  for  appellant. 
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W,  W.  NiUs  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch,  J.,  dissenting. 

Judgment  affirmed. 


Alida  F.  Flint,  Appellant,  v.  Calvin  H.  Bell,  Eespondent. 
(Argued  March  4, 1886 ;  decided  liarcli  28,  1886.) 
O.  W,  Smith  for  appellant. 
AfTMsa  J.  Parker  for  respondent. 

Agree  to  affirm ;  no  opinion. 
AH  concur. 
Judgment  affirmed. 


Maby  Perry,  Respondent,  v.  The  Home,  Watertown  and 
Ogdensburo  Railroad  Company,  Appellant. 

(Sabinitted  March  4, 1886;  decided  March  28,  1886.) 

Edmund  B.  Wynn  for  appellant. 

D.  Magone  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Annie    M.    Woolley    et    al.,    Appellants,   v.    Francis   B. 
Baldwin,  Respondent. 

A  fallare  upon  the  part  of  a  countj  treasurer  to  collect  a  bond  and  mort- 
gage in  his  hands  as  such,  is  not  alone  sufficient  to  create  a  liabilltj 
against  him,  facts  must  be  shown  establishing  a  neglect  of  duty  on  hia 
part. 

(Submitted  March  4,  1886 ;  decided  March  23, 1886.) 
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This  action  was  broaght  to  recover  damages  for  a  failure  on 
the  part  of  defendant  to  collect  a  bond  and  mortgage,  whicli 
defendant,  as  county  treasurer,  received  from  his  predecessor 
in  office. 

The  complaint  was  demurred  to,  and  defendant  had  judg- 
ment upon  the  demurrer. 

The  following  is  the  inem.  of  opinion  : 

^'The  appellants  claim  that  the  complaint  shows  gross  neg- 
ligence on  the  part  of  the  defendant  as  trustee,  in  not  enforc- 
ing prompt  payment  of  the  interest,  or  else  foreclosing  the 
mortgage  at  once. 

"  The  complaint  shows  that  when  the  defendant  came  into 
office  as  county  treasurer,  in  1879,  he  received,  as  such,  a  bond 
and  mortgage  of  $5,000,  in  which  the  plaintiffs,  as  infants, 
were  interested  to  the  extent  of.  $3,776.90 ;  that  the  interest 
thereon  was  in  arrears  from  November  1,  1876,  and  that 
although  the  property  had  greatly  depreciated  in  value  and 
was  worth  less  than  the  amount  of  the  mortgage,  and  although 
the  mortgagor  was  insolvent,  the  defendant  collected  no  inter- 
est on  the  mortgage  and  did  not  commence  a  foreclosure  on 
the  same  until  May,  1880.  The  complaint  also  alleged  that 
the  mortgage  was  due  May  1,  1877,  and  further,  that  upon  the 
foreclosure  sale  the  property  was  sold  for  $1,105,  of  which 
the  plaintiffs  received  $454.74,  leaving  a  balance  of  $4,435.67 
due  them.  It  contained  nt>  averment  that  the  defendant  had 
any  knowledge  as  to  the  value  of  the  property  or  of  the  insol- 
vency of  the  mortgagor. 

"  The  question  then  is,  whether  the  delay  in  commencing 
the  foreclosure  for  sixteen  months  after  he  came  into  office, 
when  two  years  interest  was  due  thereon  when  he  took  his 
office,  renders  the  defendant  liable,  without  alleging  in  the 
complaint  that  he  was  chargeable  with  negligence  in  not  ascer- 
taining the  value  of  the  property,  the  insolvency  of  the  mort- 
gagor, and  in  omitting  to  foreclose  the  mortgage. 

"  Not  alleging  the  factsorany  of  them  renders  the  complaint 

defective  in  not  showing  on  its  face  that  the  defendant  was 

chargeable  with   a  neglect  of   duty.     As  it  stands,   it  does 

not  charge  negligence,  but  merely  avers  a  failure  to  collect, 
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wliich,  of-itself,  is  insuflScient  to  create  a  liability  on  the  part 
of  the  defendant  and  makes  out  no  cause  of  action. 

"  The  judgment  should  be  affirmed  with  leave  to  the  plaintifE 
to  amend  on  payment  of  costs." 

Horace  Secoi\  Jr.^  for  appellants. 

John  J.  Armstrong  for  respondent. 

Per  Curiam  inem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 


jwjM     TuE  People  of  the  State  of  New  York,  Respondent,  v. 
Peter  Lodis  Otto,  Appellant. 

(Argaed  March  6,  1886  ;  decided  March  23,  1886.) 

Defendant  was  convicted  of  murder  in  the  first  degree. 
The  following  is  an  extract  from  the  opinion  : 

"We  are  all  agreed  that  no  point  is  stated  on  which  this  ap- 
peal can  prevail.  First  As  to  the  juror,  Alger.  Upon  his 
examination  as  to  the  competency,  it  appeared  that  at  the  time 
of  the  murder  ho  read  some  notice  of  the  circumstances  in  one 
newspaper,  and  more  recently  in  another,  but  he  had  no 
*  formed  impression  about  it,'  or  *  firm  opinion.'  Such  opin- 
ion or  impression  as  he  liad  he  could  lay  aside,  and  '  sit  as  a 
juror  in  this  case  and  render  an  impartial  verdict  according  to 
the  evidence.'  The  prisoner  challenged  for  cause.  Assuming 
that  the  challenge  was  sufficient  in  form  (§  380,  Code  of  Crim. 
Pro.),  it  was  for  the  trial  court  to  determine  whether  the  juror 
entertained  such  opinion  or  impression  as  would  influence  his 
verdict.  (§  376,  subd.  2.)  It  was  apparent  that  he  had  no 
prejudice  against  the  prisoner,  and  his  mind  was  free  to  receive 
the  evidence  and  dedde  upon  it  fairly  and  impartially  ;  he  was, 
therefore,  qualified  to  sit." 

After  a  consideration  of  the  testimony  given  on  the  trial,  the 
court  reached  the  conclusion  that "  there  was  abundant  evidence 
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of  premeditation  and  deliberation,"  and  that  the  verdict  was 
properly  rendered. 

R.  J,  Swift  for  appellant. 

George  T.  Quiyihy  for  respondent. 

Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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ACCEPTANCE. 

Where  an  executory  contract  for  the 
sale  of  goods  is  with  warranty,  that 
they  shall  be  good,  sound,  and  all 
right,  and  equiu  to  a  sample  shown, 
an  acceptance  of  the  goods  after 
opportunity  to  examine  them  does 
not  preclude  the  purchaser  from 
claiming  and  recovering  damages 
for  breach  of  the  warranty.  Kent 
V.  FrUdman,  616 


ACCOUNTa 

Where  items  of  an  account  or 
claim  are  numerous,  and  therefore 
difficult  to  be  retained  in  the  mem- 
ory, the  court,  in  its  discreiion, 
may  permit  a  witness  to  refer  to 
memoranda,  proved  to  be  correct 
both  as  to  items  and  value.  Wise 
V.  PJianix  F,  Jru.  Co.  637 


ACCOUNTING. 

1.  This  action  was  brought  for  an 
accounting  and  to  recover  for 
labor  and  services  alleged  to  have 
been  rendered  under  an  agree- 
ment between  the  parties,  by 
which  plaintiff  was  employed  to 
oversee,  take  charge  of,  carry  on, 
and  labor  in  the  business  of  the 
defendant,  and  the  latter  agreed  to 
pay  him  for  such  service  one-half 
the  profits  of  the  business  after 
deducting  interest  on  the  capital 
invested,  the  business  carried  on 
by  defendant  was  that  of  mason 
and  builder.  Upon  the  trial  de- 
fendant  claimed  credit  for  moneys 

Eaid  as  gratuities  to  the  architects 
aving  cliarge  of  the  work.    There 
was  no  proof  that  the  payments 


were  beneficial  to  the  parties,  or 
that  they  were  necessary  or  justi- 
^able  upon  business  principles. 
Held,  that  the  credits  were  prop- 
erly  rejected.  Mareh  v.  Mcuter- 
ton,  401 

2.  Defendant,  after  plaintiff's  em- 
ployment had  terminated,  took  in 
payment  for  work  done,  from  a 
person  perfectly  responsible,  two 
bonds  which  he  knew  at  the  time 
to  be  worthless,  ffeld,  that  defend- 
ant was  not  entitled  to  any  deduc 
tion  for  the  loss  thus  sustained. 

Id. 


ACCOUNT  STATED. 

1.  Where,  after  a  settlement  and  ad- 
justment of  an  account  between 
the  parties,  a  mistake  as  to  one  item 
thereof  Is  discovered,  and  an  action 
is  brought  to  correct  the  mistake, 
this  does  not  give  to  the  defendant 
a  right  to  have  the  whole  account 
opened  ;  the  mistake  may  be  cor- 
rected and  the  right  of  the  parties 
readj  usted  in  regard  thereto,  but 
in  other  respects  defendant  is 
bound  by  the  account,  actually  set- 
tled, unless  he  can  show  some  mis- 
take or  fraud  in  the  settlement  in 
respect  to  other  items.  Carpenter 
V.  Kent.  691 

2.  Defendant  had  a  department  for 
the  general  clearance  of  contracts 
between  its  customers  for  the  pur- 
chase and  sale  of  gold,  known  as 
the  **  Cleariug-House."  Clearances 
were  made  each  day  by  means  of 
statements  furnished  by  the  deal- 
ers to  defen4ant,  of  purchases  and 
sales  made  by  them;  defendant  act- 
ing simply  as  mutual  agent  for  the 
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parties.  On  a  day  when  many  mem- 
oers  of  the  clearing-house  had 
failed  to  perform  their  contracts, 
and  when  there  was  great  confu- 
sion in  regard  to  them,  O.  &  Co., 
plaintiff^s  assignor,  presented  two 
separate  statements,  one  in  the 
morning,  and  one  in  the  afternoon. 
In  the  first  was  an  item  of  a  trans- 
action between  O.  &  Co.,  and  a  firm 
which  failed  on  the  morning  of  that 
day.  It  was  not  usual  to  present 
more  than  one  statement  during  the 
same  day.  Wlien  O.  &  Ca  called 
upon  defendant  for  the  balances 
shown  to  be  due  that  firm  by  the 
statements,  they  were  advised  by 
its  president,  that  owing  to  the  con- 
fusion in  business,  he  could  not 
tell  how  the  statements  stood,  and 
that  the  bank  would  only  pay  ap- 
proximate balances,  reserving  a 
margin  to  secure  defendant  against 
failures.  Defendant  accordingly 
paid  $30,000  on  the  second  state- 
ment,  leaving  $10,000  unpaid 
thereon,  and  paid  nothing  on  the 
first.  In  an  action  to  recover  the 
balances  shown  by  the  statements. 
held,  that  to  entitle  plaintiflf  to 
recover,  it  was  necessary  for  it  to 
show  a  clearance,  by  defendant, 
of  the  statements,  and  that  a  bal- 
ance had  been  struck  in  favor  of 
O.  &  Co  ,  which  made  out  a  de- 
mand in  the  nature  of  an  account 
stated  ,  that  the  statements  were 
to  be  taken  and  considered  together 
as  but  one  statement;  but  that  if 
considered  separately,  there  was 
no  such  clearance  of  either  as 
bound  defendant,  and  that  plaintiff 
was  not  entitled  to  recover.  iVa^. 
at!/  Bk.  V.  N,  7,  O.  Ex.  Bk.    595 

3.  The  only  portion  of  the  statement 
which  was  questioned  was  the 
item  of  the  transaction  with  the 
insolvent  firm;  plaintiff  claimed 
defendant  was  liable  because  of  an 
omission  on  its  part  to  notify  0.  & 
Co.  of  the  failure  ;  it  appeared 
thatO.  &  Co.  had  knowledge  of 
the  fact.  Held,  that,  having  such 
knowledge,  the  fact  that  they  were 
not  notibed  tl^ei'eof  by  defendant 
was  immaterial.  Id, 

ACCRETION. 

1.  When  soil  has  been  wrongfully 
deposited  by  human   hands  in  the 


ocean  or  other  public  waters,  in 
front  of  the  uplands,  so  that  the 
water-line  is  carried  further  out, 
the  same  rule  applies  as  when  such 
a  deposit  has  been  gradually  made 
by  natural  causes,  t.  e.  the  accretion 
becomes  the  property  of  the  owner 
of  the  upland,  and  his  title  still 
extends  to  the  water-line.  Steer » 
V.  CUy  of  B'klyn.  51 

2.  Plaintiff  owned  a  lot  in  the  city  of 
B.,  bounded  easterly  by  the  water- 
line  of  the  East  river,  and  south- 
erly by  the  central  line  of  J.  street, 
which  street  terminated  at  said 
water-line.  A  wharf  had  been  built 
in  front  of  his  lot  extending  to  the 
center  of  said  street,  which  plain- 
tiff  maintained,  receiving  wharf- 
age from  all  persons  using  the 
same.  The  citv  authorities  built 
a  pier  at  the  end  of  the  street,  shut- 
tiug  off  from  the  water  that  por- 
tion of  plaintiff's  wharf  in  front  of 
his  half  of  the  street.  In  an  action 
to  recover  damages,  held,  that  the 
erection  of  the  pier  was  a  wrongful 
interference  with  plaintiff's  rights, 
and  rendered  the  city  liable  ;  that 
the  pier  was  to  be  considered  as  an 
accretion,  and  so  much  of  it  as  was 
in  front  of  his  half  of  the  street 
became  his  ;  also,  that  plaintiff  was 
entitled  to  recover,  asaamages,  the 
wharfage  received  by  the  city  from 
that  portion  of  the  pier  in  front  of 
his  laud  ;  that  defendant,  having 
wrongfully  collected  the  wharfage 
was  not  entitled  to  any  allowance 
for  expenses  incurred  in  collecting 
the  same,  or  for  the  coat  of  build- 
ing the  wrongful  structure,  or 
keeping  it  in  repair.  Id, 


ACKNOWLEDGMENT. 

1.  When  a  deed  has  been  duly  ac- 
knowledged, although  there  ap- 
pears to  have  been  a  subscribing 
witness,  it  is  not  necessary  to  call 
him  for  the  purpose  of  proving  an 
execution.  Simmons  v.  Havens.  427 

2.  On  the  same  paper,  and  following 
the  signatures  to  an  assignment  for 
the  benefit  of  creditors,  was  written 
a  notary's  certificate  of  acknowl 
edgment.  It  bore  the  same  data 
as  the  assignment,  and  named  as 
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the  persons  acknowledging?  the 
ones  who  apparently  executed  the 
asHignnient.  It  stated  that  the  per- 
Hood  named  were  to  the  notarj 
known  "to  be  the  individuals  de- 
8crit>ed  in.  and  who  executed  the 
same  "  Ileldy  that  the  words  "  the 
same  "  referred  to  the  instrument 
to  which  the  certificate  was  ap- 
pended, and  sufficiently  identified 
it;  and  that  the  certificate  showed 
a  due  acknowledgment  of  tlie  in- 
strument.    Smith  V.  Boyd,        472 


ACTION. 

The  complaint  in  this  action  alleged 
in  substance  that  plainiilf,  having 
in  his  possession  certain  property 
pledged  to  him  as  security  for  a 
debt,  delivered  the  same  to  the  de- 
fendant under  an  agreement  be- 
tween the  parties  and  the  pledgor, 
that  defendant  should  receive  the 
property,  sell  the  »ame,  and  out  of 
the  proceeds  pay  plaintifiTs  claim; 
that  defendant  sold  the  property 
and  has  in  his  possession  sufficient 
of  the  avails  to  pay  plaintiffs  debt, 
but  refuses  so  to  do.  Held,  that 
the  action  was  ex  contractu,  and  no 
order  of  arrest  having  been  issued 
therein  a  judgment  in  plaintiff's 
favor  did  not  authorize  an  execu- 
tion against  the  person.  (Code  of 
Civ.  Pro.,  §  549.)  Cfiapin  v.  Fo%^ 
ier.  1 

See  Cause  op  Action. 


ACTS  OF  CONGRESS. 
See  National  Banks. 


ADMISSIONS      AND     DECLARA- 
TIONS. 

Declarations  of  one  of  the  par- 
ties to  a  crime  which  are  simply  nar- 
ratiotis  of  past  trarisactions,  a /id  form 
no  part  of  tfie  res  gesUB,  are  not  ad- 
miwtidlti  against  an  associate  in  crime. 

See  People  v.  Murphy.  126 


ADULTERY. 

1.  In  a  civil  action  the  fact  of  adul- 
tery may  be  established  by  proof 


of  such  facts  and  circumstances,  as, 
under  the  rules  of  evidence,  are 
competent  to  be  proved,  and  which 
satisfy  the  mind  of  the  tribunal  re- 
quired to  pass  upon  the  question 
of  the  truth  of  the  charge.  It  is 
not  necessary  to  satisfy  tbe  mind 
beyond  a  doubt,  or  to  lead  the 
judgment  as  a  necessary  conclu- 
sion to  the  determination  that  adul- 
tery has  been  actually  committed. 
Allen  v.  AUen,  608 

2.  No  different  standard  of  judgment 
applies  to  such  a  case  'from  that 
which,  in  ordinary  transactions, 
guides  the  conclusions  of  intelli- 
gent and  conscientious  men.       Id. 

AFFIDAVITS. 

Sufficiency  of  affidavit  to  give 

jurisdiction^  and  to  sustain  order  for 
summons  by  publication. 

See  Kennedy  v.  N.  T.  L.  Ins.  d 
T.  Co.  487 

ALTERATION  OF  INSTRUMENT. 

1.  Where  an  insurance  company  in 
issuing  a  policy  deals  with  a  party 
who  remains  in  possession  of  it 
after  execution,  and  is  alone  enti- 
tled to  receive  the  amount  thereof 
in  case  of  loss,  it  is  authorized  to 
assume  that  such  party  has  power 
to  consent  to  such  changes  in  it  be- 
fore  breach,  as  will  inure  to  the 
benefit  of  the  insured.  This  is  e;*. 
pecially  the  case  when  the  proposed 
alteration  can  neither  injuriously 
affect  the  riffht  of  enforcing  the 
contract  or  change  the  application 
of  the  moneys  collectible  thereon. 
Martin  v.  Tradesmen's  Ins.  Co.  498 

2.  An  alteration  of  a  contract  mnde 
by  one  of  the  parties,  or  a  thirJ. 
person  without  the  consent  of  the 
other  party,  and  while  thecontrni-t 
is  out  of  his  hands,  has  no  effect  as 
to  him,  and  the  contract  remains  as 
it  was  originally,  provided  that  the 
nature  and  extent  of  the  alteration 
can  be  clearly  ascertained,  and  it 
can  be  seen  what  the  contract  was 
at  the  time  it  was  executed.      Id. 

3.  At  the  request  of  an  insurance 
broker,  apparently  acting  on  behalf 
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of  mortgagees,  defendant  issued 
and  delivered  to  the  broker  a  policy 
of  marine  insurance  upon  the  mort. 
gaged  property,  which  stated  that 
it  was  issued  on  account  of  plain- 
tififs,  loss,  if  any,  to  be  paid  to  the 
mortgagees,  and  thereafter  at  the 
request  of  some  one  presumably 
representing  the  mortgagees,  and 
upon  the  statement  that  G.  owned 
the  property,  plaintiffs'  names  were 
erased  by  drawing  a  line  through 
them,  leaving  them,  however,  per- 
fectly  legible,  and  the  name  of  G. 
was  interlined  above  them,  and 
after  the  names  of  the  mortgagees 
was  inserted  *Uo  the  extent  of 
their  interest,  and  balance,  if  any, 
to  John  Butler."  The  interest  of  the 
mortgagees  was  the  full  amount  in- 
sured. G.  in  fact  had  the  legal  title 
to  the  property,  he  holding  it  in 
trust,  however,  for  plaintiffs  and 
Butler.  Ildd,  that  an  action  for  a 
destruction  or  conversion  of  the 
policy  was  not  maintaiuable,  as  the 
alteration  was  not  tortious,  and 
plaintiffs  suffered  no  damage  there- 
from.  Id. 


APPEAL. 

1.  Where  an  order  setting  aside  an 
execution  against  the  person,  with 
costs,  imposes  as  a  condition  that 
defendant  shall  stipulate  not  to 
sue  for  damages  for  an  arrest  under 
the  execution,  defendant  has  the 
right  to  appeal  from  that  portion 
containing  the  condition  so  long  as 
he  has  not  availed  himself  of  the 
portion  awarding  costs;  it  is  not 
necessary  to  appeal  from  the  whole 
order.     GJiapm  v.  Foster,  1 

2.  The  order  appealed  from  herein 
aflarmed  a  Special  Term  order  va- 
cating an  attachment.  Neither  or- 
der  stated  the  ground  for  the  decis- 
ion. Held,  that  it  was  discretionary 
with  tlie  court  below  to  determine, 
from  the  facts  stated,  whether  a 
case  for  an  attachment  was  made, 
and  its  decision  was  not  review- 
able here.  Tliorington  v.  21er- 
rick,  5 

3.  Where  prior  to  the  passage  of  the 
act  of  18«5  (Chap.  17,  Laws  of  188o), 
"for  the  relief  of  the  village  of  Clin- 


ton,'* proceedings  had  been  com- 
menc^  by  the  board  of  water  com- 
missioners of  said  village  under  the 
act  of  1875  (Chap.  181,  Laws  of 
1875),  authorizing  villages  to  fur- 
nish pure  and  wholesome  water  to 
their  inhabitants,  and  an  applica- 
tion for  the  appointment  of  com- 
missioners to  appraise  damages  had 
been  denied  at  Special  Term,  on  the 
ground  of  non-compliance  with  the 
requirements  of  the  act  last  men- 
iioned—Ileld,  that  the  act  of  1885 
was  properly  before  the  General 
Term  on  appeal  from  the  Special 
Term  order,  and  rendered  a  decision 
upon  the  original  proceedings  un- 
important; and  that,  therefore,  a 
reversal  of  the  order  of  Special 
Term  with  leave  to  make  *'  appli- 
cation to  the  Special  Term  for  the 
appointment  of  commissioners," 
was  proper.  Bd.  Water  CammWsr. 
Dwight.  9 

4.  Where,  on  reversal  of  a  j  udgment, 
this  court  directed  immediate  rest! 
tution  of  certain  real  estate  of 
which  one  of  the  appellants  had 
been  dispossessed  by  means  of  the 
erroneous  judgment,  and  that  the 
mesne  profits  up  to  the  time  of  the 
restitution  be  ascertained  and  paid 
to  him,  —  Jield,  the  intent  was  to 
provide  for  the  same  compensation 
for  withholding  the  real  estate  to 
which  the  appellant  would  have 
been  entitled  on  recovering  the 
same  in  an  action  of  ejectment ;  and 
that  an  order  entered  upon  the 
decision  providing  that  "  the  value 
of  the  rents  and  profits  "  be  ascer- 
tained was  substantially  in  accord 
with  the  decision.  WaUaee  v.  Ber-. 
deU.  13 

5.  The  order  of  restitution  contained  a 
provision  not  contained  in  the  de- 
cision, to  the  effect  that  the  res- 
titution and  payment  should  be 
without  prej  udice  to  the  right  of 
the  owner  to  commence  and  main- 
tain any  suit  or  proceeding  for 
waste  or  injury  to  the  property. 
Held,  that  while  perhaps  the  provis- 
ion was  superfluous,  as  it  was  not 
the  intent  of  the  court  to  deprive 
said  owner  of  any  such  right  of 
action,  if  he  had  any,  the  order  aa 
enter^  was  proper.  id» 
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G.  A  notice  of  appeal  to  this  court 
from  an  order  granting:  a  new 
trial,  which  does  not  contain  an 
assent  on  the  part  of  the  appellant 
as  required  hj  the  Code  of  Civil 
Procednro  (Subd.  1.  §  191)  that,  if 
the  order  is  affirmed,  judgment  ab- 
solute shall  be  rendered  against 
him,  is  fatallj  defective.  Lans  v. 
}V7Leeler,  17 

7.  Assuming  that  the  time  to  appeal 
from  an  onler  granting  a  new  trial 
might  be  extended  by  the  facts  that 
the  appeal  cannot  be  taken  with- 
out leave  of  tlie  General  Term,  and 
that  such  leave  could  not  be  ob- 
tained until  the  next  General  Term, 
the  notice  of  appeal  must  at  least 
be  served  within  sixty  days  after 
leave  is  granted.  It  is  immate- 
rial that  the  appellant  falls  to 
enter  the  order  granting  leave , 
he  cannot  extend  his  time  to 
appeal  by  delayina:  to  enter  an  or- 
der obtained  for  himself,  upon  his 
own  motion.  Id. 

8.  Where  it  affirmatively  appears 
that  an  erroneous  charf^e  could 
not  have  affected  the  verdict  it  is 
not  ground  for  reversal.  Clover  v. 
Oreenwich  Ins,  Co,  277 

9.  In  an  action  upon  an  undertaking 
given  upon  appeal,  the  defense 
was  that  no  written  notice  of  the 
entry  of  the  order  or  judgment 
affirming  the  judgment   appealed 

'  from  was  served  ten  days  prior  to 
the  commencement  of  the  action, 
as  required  by  the  Code  of  Civil 
Procedure  (§  1309) :  a  notice  was 
served,  subscribed,  and  indorsed 
by  the  attorney,  but  the  indorse- 
ment did  not  state  his  post-office 
address  or  place  of  business. 
The  appellant's  attorney  received 
and  retained  the  notice  and  ad- 
mitted service  thereof.  Held,  that 
a  decision  of  the  General  Term 
to  the  effect  that  the  acceptance 
and  retention  of  the  notice  was  a 
waiver  of  the  irregularity  was  jus- 
tified  and  was  not  reviewable  here. 
Mvans  v.  Backer.  289 

10.  An  order,  reversing  on  certiorari 
the  proceedings  of  the  commission- 
ers of  taxes  and  assessments  in 
the  city  of  New  Tork,  in  the  as- 
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sessment  of  property,  is  final  and 
so  reviewable  here,  although  by 
the  terms  of  the  order  the  matter 
Is  remanded  to  the  commissioners 
for  farther  proceedings,  as  they 
have  no  authority  to  proceed  under 
the  order.  People;  ex  rd.  N.  T,  dt 
KB.R.  Co,,  V.  ComWa  Taxes,  822 

11.  An  order  denying  a  motion  of 
other  judgment  creditors  to  be  al- 
lowed to  intervene  in  an  action 
by  a  judgment  creditor  to  set 
aside  as  fraudulent  a  conveyance 
by  the  judgment  debtor,  is  discre- 
tionarv  and  is  not  reviewable  here. 
WhitisBk,  ofBuffcUov.  FaHMng. 

844 

12.  Under  the  provision  of  the  Code  of 
Civil  Procedure  (§  1778),  providing 
that  in  an  action  against  a  foreign 
or  domestic  corporation  upon  '*a 
promissory  note  or  other  evidence 
of  debt,  for  the  absolute  payment 
of  money,"  the  plaiutifif  may  take 
judgment  as  in  case  of  default, 
unless  defendant  serves  with  its 
answer  or  demurrer  a  copy  of  an 
order  directing  the  issue  to  be 
tried,  a  decision  refusing  to  a 
corporation  an  order  for  the  trial 
of  the  issues  presented  by  its  an  - 
swer  in  such  au  action  is  review- 
able on  appeal.  Moran  v.  L.  I.  City. 

439 

13.  Where  plaintiff  in  an  action  of 
ejectment  claims  title  in  fee  to  the 
whole  premises,  and  recovers  j  udg- 
ment  in  accordance  with  his  claim, 
and  where  the  title  set  up  is  in  fact 
invalid,  but  it  appeared  on  the  trial 
that  plaintiff  has  an  independent 
and  unimpeachable  title  to  an  un- 
divided share  of  the  premises,  it  is 
in  the  discretion  of  the  General 
Term,  either  to  modify  the  judg- 
ment or  to  reverse  it  and  grant  a 
new  trial ;  and  its  determination 
in  the  exercise  of  this  discretion  is 
not  reviewable  here.  Van  Home 
V.  Campbell.  008 

14.  For  the  purposes  of  an  appeal,  a 
judgment  in  proceedings  by  cer- 
tiorari to  review  an  assessment 
under  the  act  of  1880  (Chap.  269, 
Laws  of  1880)  is  to  be  considered 
as  an  order,  and  an  appeal  to  this 
court  must  be  taken    within   the 

88 


698 


INDEX. 


time  prescribed  for  appeals  from 
orders,  i.  e.  sixty  days.  People,  ex 
rel.  W.    r.  R  R,  Go,,  v.  Keator. 

610 

15.  The  provision  of  tlie  Code  of 
Criminal  Procedure  (§  527,  as 
amended  by  chapter  860,  Laws  of 
1882),  authorizing  the  appellate 
court  to  order  a  new  trial  in  a 
criminal  action,  although  no  ex- 
ceptions were  taken  on  trial,  ap- 
plies ooly  to  the  Supreme  Court ; 
this  court  has  no  authority  to  re- 
view the  judgment  unless  excep- 
tions have  been  duly  and  properly 
taken.     People  v.  Donovan.       632 

16.  The  provision  of  the  act  of  1880 
(^  6,  chap.  269.  Laws  of  1880)  pro- 
viding for  the  review  and  correc- 
tion of  assessments,  which  de- 
clares that  costs  shall  not  be 
awarded  against  assessors  whose 
proceedings  may  be  reviewed 
under  the  act,  only  relieves  the 
assessors  from  costs  upon  the 
hearing  at  Special  Term.  Costs  of 
appeal  are  to  be  given  or  withheld 
in  the  discretion  of  the  court.*' 
(Code  of  Civ.  Pro.,  §3239.)  People, 
ex  rel.  Smith,  v.  Comers  Taxes,  etc. 
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ARBITRATION. 

tJnder  an  arbitration  clause  in  a  pol- 
icy of  fire  insurance,  it  is  the  duty 
of  the  parties  to  the  contract  to  act 
in  good  faith  to  accomplish  the  ap- 
praisement in  the  way  provided  ; 
and  if  either  acts  in  bad  faith  so 
as  to  defeat  the  real  object  of  the 
clause,  the  other  is  absolved  from 
compliance  therewith;  and  so,  when 
one  arbitration  fails  from  default 
of  one  of  the  parties,  the  other  is 
not  bound  to  enter  into  a  new  ar- 
bitration agreement.  Wirig  v. 
WUliama)urghGUyF,Ins.Co.    862 


ASSESSMENT  AND  TAXATION. 

1.  Under  the  statutes  regulating  ap- 
peals to  the  State  assessors  from 
equalizations  made  by  boards  of 
supervisors,  of  the  valuation  of 
property  in  their  respective  coun- 
ties (Chap.   312,    Laws    of    1859 ; 


chap.  327,  Laws  of  1873;  chap.  351, 
Laws  of  1874;  chap.  49,  Iiaws  of 
1876;  chap.  80,  Lawa  of  1880). 
where  such  an  appeal  is  dismissed, 
the  costs  and  expenses  incurred  by 
the  board  may  l>e  charged  against 
the  town,  city  or  ward  appealing. 
People,  ex  rel.  Stipervieors  UUter 
Co.,  V.  Common  Council.  b2 

2.  Under  said  acts  the  employment 
of  necessary  appraisers  and  search- 
ers by  the  board  at  a  reasonable  per 
diem  compensation,  and  the  neces- 
sary disbursements  in  preparing 
for  the  investigation  are  legal 
items  of  expenses  chargeable  under 
the  statute;  and  the  decision  of  the 
board  of  supervisors — the  auditing 
board  created  by  the  acts  —  as  to 
the  amount  and  reasonableness  of 
the  expenses  incurred,  in  the  ab- 
sence of  fraud  or  collusion,  is  final 
and  conclusive.  Id. 

3.  It  was  within  the  power  of  thn 
legislature  to  constitute  the  board 
of  supervisors  a  board  to  audit  the 
expenses  charg^eable  upon  the 
party  appealing.  In  making  the 
audit  the  members  of  the  board 
simply  discharge  a  duty  of  public 
administration,  cast  upon  them  by 
law,  and  are  neither  within  the 
letter  nor  the  spirit  of  the  statute 
prohibiting  a  judge  from  sitting 
in  a  case  in  which  he  is  a  party  or 
is  interested.  Id. 

4.  The  power  conferred  upon  the 
commissioners  of  Central  Park  by 
said  act  of  1866  (Chap.  867,  Laws 
of  1866),  in  respect  to  the  improve- 
ment directed,  and  subsequently 
transferred  to  the  department  of 
public  works  (Chap.  383,  Laws  of 
1870;  chap.  872,  Laws  of  1872).  is 
exclusive  of  that  conferred  upon 
any  other  body;  and  the  manner  of 
doing  the  work  is  left  to  their  dis. 
cretion.    In  re  Knauet.  188 

5.  Accordingly  /t^W,  it  was  no  objec- 
tion to  an  assessment  for  the  im- 
provement  that  there  was  no  ordi- 
nance of  the  common  council 
authorizing  it,  or  that  the  work 
was  not  done  by  contract  let  to  the 
lowest  bidder.  Id. 

6.  Where  an  assessment  for  a  local 
improvement  is  valid  upon  its  face. 
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but  is  in  fact  void  becaaee  the 
assessors  liad  no  jurisdiction  to 
impose  it^  an  action  may  be  main- 
tained to  recover  back  money  in- 
voluntarily paid  in  satisfaction 
thereof  without  first  having  the 
assessment  set  aside  or  vacated. 
Bi*ueeher  v.  VUlage  of  Port  Chester. 

240 

7.  Errors  and  irregularities  in  assess- 
ments for  street  openings  in  the 
city  of  New  York  must  be  corrected 
and  reviewed  in  the  proceedings 
themselves,  they  cannot  be  reached 
by  a  collateral  action  in  equity. 
An  order  confirming  the  assessment 
has  the  force  and  conclusiveness  of 

'  a  judgment.    Mayer  v.  Mayor ^  etc. 

284 

8.  The  provision  of  the  Consolida- 
tion Act  (g  897,  chap.  410.  Laws 
of  1882),  declaring  that  no  suit  in 
equity  or  otherwise  *'  shall  be  com- 
ihenced  for  the  vacation  of  any 
assessment  in  said  city,"  is  not 
limited  to  any  particular  class,  but 
applies  to  every  assessment.      Jd. 

9.  The  expenses  of  opening  a  street 
were  assessed  partly  upon  the 
property  benefited  and  partly  upon 
the  city  at  large.  After  the  con- 
firmation of  the  report  of  the  com- 
missioners, in  which  was  included 
an  item  for  their  fees  and  expenses, 
the  city  resisted  that  claim  and  suc- 
ceeded in  effecting  a  settlement  by 
which  the  item  was  largely  re- 
duced. Held,  that  an  owner  of 
property  assessed  was  entitled  to 
maintain  an  action  in  equity  to 
compel  the  application,  upon  his 
assessment  of  a  pro  rata  share  of 
the  amount  saved;  but  that  he  was 
liable  to  interest  from  the  date  of 
the  assessment;  this  being  in  no 
manner  affected  as  a  complete  and 
binding  adjudication  by  the  allow- 
ance, which  was  simply  in  the 
nature  of  a  credit  to  be  applied  on 
a  conceded  debt.  Jd. 

10.  In  an  action  to  restrain  the  sale 
of  land  for  nonpayment  of  an  as- 
sessment for  a  local  improvement 
and  to  set  aside  the  assessment 
because  of  alleged  invalidity  in  the 
proceedings,  the  burden  is  upon 
plaintiff  to  establish  the  invalidity 
complained  of.     There  is  no  pre- 


sumption in  Buch  an  action  that 
municipal  authorities  have  acted 
illegally  or  that  conditions  prece- 
dent have  not  been  performed. 
Tmgue  v.  Village  of  Port  Chester. 

294 

11.  Where,  therefore,  in  an  action  to 
restrain  the  sale  of  plaintiffs  lot  in 
the  village  of  Port  Chester,  and  to 
set  aside  an  assessment  thereon  for 
grading  a  street,  it  appeared  that 
the  charter  of  the  village  (^  4,  tit. 
5,  chap.  818,  Laws  of  1868)  requires 
the  petition  for  laying  out  a  street 
to  be  signed  by  persons  owning 
land  on  the  line  thereof,  but  does 
not  require  the  fact  of  such  owner- 
ship to  be  stated  in  the  petition. 
Heldf  the  fact  that  the  petition  for 
opening  the  street  in  question  did 
not  show  on  its  face  that  the  per- 
sons signing  it  were  such  owners 
did  not  tend  to  negative  their  own- 
ership; and,  in  the  absence  of  other 
proof,  that  the  invalidity  of  the 
proceedings  in  this  respect  was  not 
established.  Id. 

12.  The  distinction  between  such  a 
case  and  one  where  the  owner  of  a 
tax  title  seeks  to  enforce  it  by  ac- 
tion pointed  out.  Jd. 

13.  Also  held^  that  as  to  other  objec- 
tions which  related  to  matters 
which  might  have  been  corrected 
on  appeal  from  the  report  of  com- 
missioners, plaintiff  was  foreclosed 
by  the  order  of  confirmation.      Id. 

14.  Also  Juldy  as  it  appeared  that  the 
parties  interested  in  the  lands  taken 
for  the  street,  and  among  them 
plaintifTs  grantor,  who  then  owned 
the  lot,  accepted  the  awards  made 
to  them,  and  acquiesced  in  the  pro- 
ceeding, he  was  concluded  from 
alleging  irregularities  therein.  Id. 

15.  Also  lield,  the  fact  that  the  speci- 
fications upon  which  the  bids  for 
grading  were  based  embraced 
another  street  as  well  as  the  one 
in  question  was  immaterial,  it  ap- 
pearing that  profile  maps  showing 
the  amount  and  kind  of  excavation 
and  filliog  required  on  each  street 
were  separately  made  and  filed 
with  the  specifications.  Id 

16.  Also  hdd,  that  the  charter  (§  23. 
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tit.  5)  did  not  require  tbe  trustees 
of  the  village  to  pass  upon  the  bids 
at  the  time  of  opening  them;  that 
time  for  comparison  of  the  bids  and 
calculation  to  determine  which  was 
most  preferable  was  essential  and 
might  be  taken.  Id, 

17.  It  was  objected  that  the  notice 
of  the  meeting  of  the  trustees  to 
act  in  respect  to  the  grading  did 
not  descrikKs  the  district  of  assess- 
ment with  sufficient  accuracy.  The 
street  had  then  been  laid  out  and 
the  map  and  report  of  the  commis- 
sioners tiled.  The  notice  referred 
to  the  street  by  its  name  and  de- 
scribed the  assessment  district  as 
including  **  all  the  lands  on  both 
sides  of  said  street  to  a  depth  not 
exceeding  one  hundred  feet."  Held, 
that  this  was  a  substantial  compli- 
ance with  the  charter  (§  23,  tit.  5). 

Id. 

18.  This  was  a  reassessment;  the 
original  assessment  made  in  March. 
1874,  having  been  declared  invalid 
and  set  aside  (71  N.  Y.  809).  Held, 
that  there  was  no  legal  or  valid 
authority  to  make  a  reassessment; 
that  no  such  authority  was  con- 
ferred by  the  original  charter;  that 
the  provision  in  the  act  of  1877. 
amending  the  charter  (Chap.  227, 
Laws  of  1877),  which  authorized 
reassessments  in  certain  cases 
where  prior  assessments  had  been 
set  aside  or  held  invalid,  only  ap- 
plied to  assessments  so  set  aside  or 
held  illegal  after  the  passage  of 
the  act,  and  that  the  act  of  1878 
(Chap.  277,  I^ws  of  1878),  which 
attempted  to  authorize  reassess, 
ments  in  cases  of  assessments  set 
aside  or  vacated,  before  as  well  as 
after  the  passage  of  the  act,  was 
void  as  in  contravention  of  the  pro- 
vision of  the  State  Constitution 
(Art.  3,  §  16).  directing  that  a  local 
or  private  bill  shall  embrace  but 
one  subject,  and  that  shall  be  ex- 
pressed in  the  title.  Jd. 

19.  An  order,  reversing  on  certiorari 
the  proceedings  of  the  commis- 
sioners of  taxes  and  assessments 
in  the  city  of  New  York,  in  the 
assessment  of  property,  is  final 
and  so  reviewable  here,  although 
by  the  terms  of  the  order  the  mat- 


ter is  remanded  to  the  commis- 
sioners for  further  proceedings  as 
they  have  no  authority  to  proceed 
under  the  order.  People,  ex  rel.  N, 
r.  <£  H,  B.  R,  Co.,  V.  ComWi  Taxes, 
etc,  822 

20.  The  '^tunnels,  tracks,  substruc- 
tures,  superstructures,  stations, 
viaducts  and  masonry  "  of  the  N. 
Y.  &  H.  R.  R.  Co.,  situate  on  and 
under  Fourth  avenue  in  the  city  of 
New  York  are  **  land''  within  the 
meaning  of  that  word  as  used  in 
the  statute  in  reference  to  property 
liable  to  taxation  (1  K.  S.  387,  §  2), 
and  are  assessable  as  such.        Id, 

21.  The  fact  that  certain  of  the  stmc- 
tures  were  built  for  the  purpose 
of  furnishing  to  the  public  safe  and 
convenient  crossings  over  the  rail- 
road tracks,  in  compliance  with  the 
requirements  of  the  act  of  1872 
(Cliap.  702),  and  that  under  said 
act  the  city  is  required  to  pay  a 
portion  of  the  expense  of  the  con- 
struction, does  not  divest  the  struc- 
tures of  the  incidents  attached  to 
the  other  property  belonging  to  the 
railroad  company,  or  give  the  city 
any  title^thereto.  Id, 

22.  As  regards  taxation  it  is  imma- 
terial whether  a  railroad  is  laid 
upon  the  surface,  placed  on  pil- 
lars, or  carried  through  a  covered 
way  or  tunnel,  the  structures 
adopted  to  sustain  it,  or  facilitate 
and  protect  its  use  are.  within  the 
meaning  of  the  law,  land,  and  for 
them  the  railroad  company  is  liable 
to  be  taxed.  Id. 

23  For  the  purposes  of  an  appeal,  a 
judgment  in  proceedings  by  certio- 
rari to  review  an  assessment  under 
the  act  of  1880  (Chap.  269,  Laws  of 
1880)  is  to  be  considered  as  an  or- 
der, and  an  appeal  to  this  court 
must  be  taken  within  the  time  pre- 
scril}ed  for  appeals  from  orders,  i.  e. 
sixty  days.  People^  ex  rel,  W.  V, 
R.  R.  Co,,  y,  Keator.  610 

24.  The  provision  of  the  act  of  1880 
(§  6,  chap.  269,  Laws  of  1880)  pro- 
viding  for  the  review  and  correc- 
tion of  assessments,  which  de- 
Clares  that  costs  shall  not  be 
awarded  against  assessors  whose 
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proceedinofs  may  be  reviewed  under 
the  act,  only  relieves  tlie  aoseesors 
from  costs  at  the  hearing  at  Special 
Term.  Costs  of  appeal  are  to 
be  given  or  withheld  in  the  discre- 
tion of  the  court.  (Code  of  Civ. 
Pro.,  §  3239.)  People,  ex  rel.  Smith, 


v.  Com'rs  laxes^  etc. 
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WJiere  consideration  of  ques- 
tion 08  to  constitutionality  of  law  axL- 
tliorizing  a  local  improvement  properly 
refused,  on  motion  io  vacate  appoint- 
ment  of  commissioners  and  party  left 
to  his  remedy  by  action. 

See  In  re  Opening ^  etc.,  ofFlutJiing 
Avenue,  (Mem,)  678 

Where  notice  of  application  to 

appoint  commissioners,  in  proceedings 
for  local  improvement,  is  given  far  a 
day  which  is  a  public  holiday,  the  ap- 
pointment of  commissioners  the  next 
day,  at  most  a  mere  irregularity,  tlie 
order  not  void. 

See  In  re  Opening,  etc..  Flushing 
Avenue.  {Mem.)  678 

ASSIGNMENT  (FOR  BENEFIT  OF 
CREDITORS). 

1.  On  the  same  paper,  and  following 
the  signatures  to  an  assignment 
for  the  benefit  of  creditors,  was 
written  a  notary's  certificate  of 
acknowledgment.  It  bore  the  same 
date  as  the  assignment,  and  named 
as  the  persons  acknowledging  the 
ones  who  apparently  executed  the 
assignment.  It  state  1  that  the  per- 
sons named  were  to  the  notary 
known  '*to  be  the  individuals  de- 
scribed in,  and  who  executed  tJis 
same.**  JIeld,t\\tit  tlie  words  "the 
same  "  referred  to  the  instrument 
to  which  the  certificate  was  ap- 
pended, and  sufficiently  identified 
it ;  and  that  the  certificate  showed 
a  due  acknowledgment  of  the  in- 
strument.   Smith  V.  Boyd.         472 

2.  The  General  Assignment  Act  of 
1877  (Chap.  466,  Laws  of  1877) 
does  not  include  or  apply  to  a  spe- 
cific assignment  by  a  debtor  for  the 
benefit  of  one  or  a  portion  of  his 
creditors,  and  such  an  assignment 
Is  not  void  because  not  executed  in 
compliance  with  the  provisions  of 
said  act.  Boyer  Wheel  Co.  v.  Field- 
ing.  504 


3.  A  member  of  a  firm  may  appro- 
priate his  individual  property  to 
the  payment  of  the  firm  debts,  and 
where  the  firm  has  made  a  general 
assignment  for  the  benefit  of  its 
creditors  a  conveyance  by  one  of  its 
members  of  his  individual  property 
to  the  assignee^  to  be  disposed  of 
and  applied  in  accordance  with  the 
terms  of  the  assignment  to  the 
payment  of  the  partnership  debts, 
is  not  per  se  fraudulent  or  unlaw, 
f  ul  and  void.  Id. 

4.  It  is  not  essential  that  such  a  con- 
veyance should  be  executed  in  ac- 
cordance with  the  requirement  of 
the  General  Assignment  Act.     Jd. 

ASSOCIATIONS. 

See  CORPOKATTONS 

ATTACHMENT. 

1.  In  an  action  to  compel  a  trustee 
to  account  and  pay  over  the  sum 
found  due,  and  to  convey  to  plain- 
tiffs the  trust  estate,  an  attachment 
will  not  lie.  (Code  of  Civ.  Pro., 
§  635.)    Thorington  v.  Merrick,     5 

2.  The  affidavit  upon  which  an  at- 
tachment was  issued  in  such  an 
action  stated  that  *'  the  amount  of 
plaintiff's  claim  in  said  action  is, 
to-wit :  110,000,  or  other  larger 
sum  with  interest  •  *  *  over 
and  above  all  discounts  and  set- 
offs," and  as  grounds  of  the  claim, 
alleged  in  substance  that  a  claim 
for  $9,000,  secured  by  mortgage, 
was  put  into  defendants'  hands  for 
collection,  they  agreeing  to  account 
for  and  turn  over  the  proceeds  : 
that  thf^y  collected  and  discharged 
the  claim,  receiving  on  such  settle- 
ment certain  real  estate  "of  great 
value."  the  title  to  which  they 
took  in  their  own  names,  a  portion 
of  which  they  collusively  and  with- 
out the  knowledge  of  the  owners  of 
the  claim  disposed  of,  and  the  bal- 
ance they  hold  ;  but  refuse  to  con- 
vey or  to  account  for  moneys  re- 
ceived. Held,  that  the  affidavit 
was  insufficient,  under  the  Code  of 
Civil  Procedure  (g  636).  to  warrant 
the  attachment,  as  it  did  not  state 
that  a  specific  sum  was  due  over 
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and  above  all  counter-claims,  or 
that  plaintiffs  were  entitled  to  re- 
cover  any  sum  •  and  that  the  facts 
stated  fail  to  show  that  plaintiffs 
are  entitled  to  recover  the  sum 
named.  Id. 

3.  The  order  appealed  from  affirmed 
a  Special  Term  order  vacatmg  the 
attachment.  Neither  order  stated 
the  ground  for  the  decision.  Held, 
that  it  was  discretionary  with  the 
court  below  to  determine,  from  the 
facts  stated,  whether  a  case  for  an 
attachment  was  made,  and  its  de- 
cision was  not  reviewable  here. 

Id. 

4.  Plaintiffs  commenced  an  action 
against  defendant,  McC. ,  by  service 
of  summons  by  publication.  An 
attachment  was  issued  therein, 
which  was  levied  upon  certain 
lands,  and  plaintiffs  obtained  j  udg- 
ment  In  an  action  brouglit  to  set 
aside  as  fraudulent  against  cred- 
itors, a  conveyance  of  land  by 
McC.  to  defendant  McG.,  and  to 
have  the  judgment  declared  a  lien 
thereon,  the  latter  attacked  the  at 
tachment  proceedings  and  the  judg- 
ment. McG.  was  found  guilty  of 
co-operating  with  McC.  to  defraud 
his  creditors.  Held,  that  the  pro 
ceedings  should  be  upheld  unless 
absolutely  void  for  jurisdictional 
defects,  and  that  they  should  be 
liberally  construed  to  uphold  the 
judgment,  although  they  might 
have  been  held  insufficient  in  a 
direct  proceeding  by  the  judgment 
debtor  to  set  them  aside.  Denman 
V  McOuire,  161 


ATTORNEYS. 

Where  upon  a  copy  of  a  judgment 
served  was  indorsed  the  name  of 
the  attorney  with  his  post  office 
and  business  address,  and  below 
was  indorsed  a  notice  of  judgment 
signed  by  the  attorney  without 
giving  any  address,  Jield,  that  this 
was  a  sufficient  compliance  with 
the  rule  of  practice  (Rule  2),  re- 
quiring papers  served  to  be  in- 
dorsed or  subscribed  by  the  at- 
torney,  with  his  address,  etc. 
People,  ex  rel,  W.  V.  R  R  Co..  v. 
Keator.  610 


BANKS  AND  BANKING 

1  Plaintiff,  at  the  request  of  B.,  de- 
posited certain  moneys  belonging 
to  the  latter,  with  defendant ;  he 
made  the  deposit,  however,  in  his 
own  name,  to  the  credit  of  a  de- 
posit account  he  then  had  with  de- 
fendant, and  g^ve  to  B.  two  checks 
for  the  amount,  which  the  latter, 
on  February  23, 1869,  indorsed  and 
delivered  to  E.  as  part  considera- 
tion for  her  promise  to  marry  him. 
On  the  next  day,  proceedings  de 
lunatUo  inquirendo  were  institu- 
ted against  B.  and  an  inquisition 
therein,  held  March  tenth,  adj  udged 
him  to  be  of  unsound  mind  and 
that  he  had  been,  for  a  period  of 
six  months.  Pending  the  proceed- 
ing, an  order  was  made  enjoining 
the  defendant  from  paying  over 
the  moneys  to  any  one.  On  March 
thirty-first  an  order  was  made  con- 
firming the  inquisition  and  direct- 
ing defendant  to  pay  the  said 
moneys  to  the  committee  thereby 
appointed,  and  on  April  fifteenth 
defendant  complied  with  the  order 
On  March  sixth,  one  of  the  checks 
was  presented  to  defendant  for 
payment  and  refused.  On  March 
eighth  B.  was  married  to  E.  The 
other  check  was  presented  and  pay- 
ment refused  August  28, 1871.  In 
an  action  to  recover  the  amount  so 
deposited^  held,  that  as  the  money 
belonged  to  B.  when  deposited, 
although  the  deposit  was  in  plain, 
tiff's  name,  it  still  remained  the 
property  of  B.  and  the  payment  to 
the  committee  was  a  legal  payment 
which  discharged  defendant;  that, 
assuming  there  was  an  equitable 
right  in  E.  to  the  money  arising 
out  of  the  ante-nuptial  contract, 
such  equity  could  not  be  invoked 
against  the  bank,  it  having  no 
notice  of  the  same  when  it  made 
payment.     Vietsv.  CTn.  Nat.  Bk. 

568 

2,  While  a  check  drawn  by  a  depos- 
itor against  a  general  bank  account 
does  not  operate  as  an  assignment 
of  so  much  of  the  account,  it  au- 
thorizes the  payee,  or  one  to  whom 
he  has  indorsed  and  delivered  it,  to 
make  a  demand,  and  a  refusal  of 
the  bank  to  pay  on  presentation 
gives  the  drawer  a  right  of  action, 
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in  case  he  has  funds  in  bank  to 
meet  tlxe  clieck  and  the  refustil 
was  without  hid  authority.         Id 

3  Tlie  presumption  is  that  a  third 
person  presenting  a  check  payable 
to  the  order  of  and  indorsed  by  the 
payee  has  authority  to  present  it, 
at  least  so  far  as  the  drawer  is  con 
cerned.  Id, 

4.  Tlie  implied  contract  between  a 
bank  and  its  depositors  is  that  it 
will  pay  the  deposits  wlien  and  in 
such  sums  as  are  demanded,  the 
depositor  having  the  election  to 
make  the  whole  payable  at  one 
time  by  demanding  the  whole,  or 
in  installments  by  demanding  por- 
tions ;  and  whenever  a  demand  is 
made  by  presentation  of  a  genuine 
check  in  the  hands  of  a  4>erson  en- 
titled to  receive  the  amount 
thereof,  for  a  portion  of  the 
amount  on  deposit,  and  payment  is 
refused,  a  cause  qf  action  immedi- 
ately arises  and  the  statute  of  llnii- 
tatious  begins  to  run  as  against  the 
installment  so  made  due  and  pay- 
able. Id. 

5.  Defendant  had  a  department  for 
the  general  clearance  of  contracts 
between  its  customers  for  the  pur- 
chase and  sale  of  gold,  known  as 
the  **  Clearing-House."  Clear- 
ances were  made  each  day  by 
means  of  statements  furnished  by 
the  dealers  to  defendant,  of  pur- 
chases and  sales  made  by  them  ; 
defendant  acting  simply  as  mutual 
agent  for  the  parties.  On  a  day 
when  many  members  of  the  clear- 
ing-houses had  failed  to  perform 
their  contracts,  and  when  there  was 

great  confusion  in  regard  to  tliem, 
.  &  Co..  plaintiff's  assignor,  pre- 
sented two  separate  statements, 
one  in  the  morning  and  one  in  the 
afternoon.  In  the  first  was  an 
item  of  a  transaction  between  0  & 
Co.  and  a  firm  which  failed  on  the 
mnrniu<<^  of  that  day.  It  was  not 
usual  to  present  more  than  one 
statement  during  the  same  day. 
When  O.  &  Co.  called  upon  defend- 
ant for  the  balances  shown  to  be 
due  that  firm  by  the  statements, 
they  were  advised  by  its  president, 
that  owing  to  the  confusion  in  busi 
uess,  he  could  not   tell   how  the 


statements  stood,  and  that  the  bank 
would  only  pay  approximate  bal- 
ances, reserving  a  margin  to  secure 
defendant  against  failures.  De- 
fendant accordingly  paid  $30,000 
on  the  second  statement,  leavinsf 
$10,000  unpaid  thereon,  and  paid 
nothing  on  the  first.  In  an  action 
to  recover  the  balances  shown  by 
the  statements,  held,  that  to  entitle 
plaintiff  to  recover,  it  was  neces- 
sary for  it  to  sliow  a  clearance,  by 
defendant,  of  the  statements,  and 
that  a  balance  had  been  struck  in 
favor  of  O.  &  Co.,  which  made  out 
a  demand  in  the  nature  of  an  ac- 
count Ptated  ;  that  the  statements 
were  to  be  taken  and  considered 
togetlier  as  but  one  statement ;  but 
that  if  considered  separately,  there 
was  no  such  clearance  of  either  as 
l)ound  defendant,  and  that  plaintiff 
was  not  entitled  to  recover.  JVaf. 
City  Bk,  V.  N.  T.  Q,  Ex.  Bk. 
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C.  The  only  portion  of  the  statement 
which  was  questioned  was  the  item 
of  the  transaction  with  the  insol- 
vent  firm ;  plaintiff  claimed  defend- 
ant was  liable  because  of  an  omis- 
sion on  its  part  to  notify  O,  &  Co. 
of  the  failure  ;  it  appeared  that  O. 
&  Co.  had  knowledge  of  the  fact. 
HMt  tiiat,  having  such  knowledge, 
the  fact  that  they  were  not  notified 
thereof  by  defendant  was  imma- 
terial. Id. 

See  National  Banks. 
Savings  Banks. 


BANKRUPTCY. 

Where  the  answer  in  an  action 
was  a  general  denial,  and  defend- 
ant  on  the  trial  offered  to  prove 
that  after  the  commencement  of 
the  action  plaintiff  was  adjudged  a 
bankrupt  and  the  cause  of  action 
passed  to  hi  a  assignee,  which  offer 
was  rejected,  held  no  error. 
Styles  V.  FaUer  622 


BEGGARS. 
See  DisoRDERDLT  Persons. 
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BENEVOLENT.  ETC.,    ASSOCIA- 
TIONS. 

1.  The  section  of  the  Penal  Code 
(^  291),  authorizing  and  directing 
the  arrest  of  children  found  beg- 
ging, etc.,  and  their  commitment 
'*  to  any  charitable,  reformatory  or 
other  institution  authorized  by  law 
to  receive  and  take  cliarge  of 
minors,"  does  not  repeal,  or,  as  to 
commitments  under  said  act  to  the 
New  York  Catholic  Protectory, 
dispense  with  the  provisions  of 
the  charter  of  said  protectory 
(Chap.  448.  Laws  of  18C3),  or  of 
the  Consolidation  Act  (g  1618  et 
seq.,chsip,  410,  Laws  of  1882)  re- 
quiring notice  of  the  commitment 
to  be  given  to  the  parents,  guard- 
ian, etc..  of  a  child  so  committed, 
and  giving  the  parents  or  guardian 
an  opportunity  to  be  heard.  People, 
ex  rel.  Van  Beck,  v.  iT.  F.  Catholic 
Protector^/,  195 

2.  It  geems  the  section  simply  means 
that  the  magistrate  or  court  be- 
fore whom  the  child  is  brought, 
knowing  the  authority  of  the  dif- 
ferent institutions  to  receive  and 
retain  minors,  and  the  limitations 
upon  that  authority,  may  select 
from  among  them  the  one  he 
deems  most  fitting,  and  the  one  so 
selected  takes  and  holds  the  child 
for  the  time,  in  the  manner  and 
under  the  regulations  prescribed 
by  its  fundamental  law.  Id. 

8.  Where,  therefore,  a  boy  nine 
years  of  age  was  committed  for 
begging  to  said  protectory,  to  re. 
main  under  its  guardianship 
''until  therefrom  discharged  in 
manner  prescribed  by  law,''  no 
notice  of  the  commitment  having 
been  given  to  the  fatjier  of  the 
child,  and  upon  returns  to  a  writ 
of  oertioran  and  to  a  writ  of 
habeas  carpus  to  inquire  into  the 
cause  of  the  commitment,  which 
writs  were  issued  more  than 
twenty  days  after  the  commit- 
ment, the  boy  was  discharged. 
Seld  no  error.  Id. 

BILL  OF  LADING. 

1.  A  consignee,  who  is  owner  of  the 
consigned  cargo,  is  liable  to  the 


owner  or  master  of  the  vessel  tot 
damages  in  the  nature  of  demur- 
rage, for  unreasonable  delay  in 
discharging  tlie  cargo  after  arrival, 
although  the  bill  of  lading  contains 
no  stipulation  as  to  demurrage, 
and  prescribes  no  time  within 
which  the  cargo  shall  be  dis- 
charged. SehoU  V.  A,  db  R.I.dt  S. 
Co.  6.2 

I.  By  a  bill  of  lading  of  a  cargo  of 
coal,  the  carrier  was  to  discharge 
the  cargo  at  the  port  of  destina- 
tion. On  arrival  he  reported  to 
tbe  defendant,  the  consignee  and 
owner  of  the  coal,  and  requested  to 
be  discharged,  offering  to  do  the 
shoveling  of  the  coal  If  defendant 
would  provide  for  taking  it  away ; 
this  it  declined  to  do,  insisting  that 
plaintiff  should  take  his  turn  at  the 
wharf,  And  he  was  detained  some 
seven  days  over  the  customary 
time  for  discharging  such  cargo. 
In  an  action  to  recover  demur- 
rage,  held,  that  there  was  in  effect 
an  offer  to  perform  on  the  part  of 
plaintiff,  and  that  it  was  a  question 
of  fact  to  be  determined  upon  all 
the  circumstances  whether  there 
was  unreasonable  delay  on  the 
part  of  defendant  in  discharging. 

Id. 

BILLS,  NOTES  AND  CHECKS. 

1.  A  bona  fide  holder  for  value  of  a 
bill  of  exchange  before  acceptance 
is  not  required  to  pay  an  additional 
consideration  to  the  drawee  for  his 
acceptance,  in  order  to  enforce  it 
against  him.  Heuertematte  v. 
Morris,  63 

2.  The  bill  itself  implies  a  represen. 
tation  by  the  drawer  that  the 
drawee  is  in  funds  to  meet  it.  and 
the  contract  of  the  former  is  that 
the  latter  will  accept  and  pay  ac- 
cording to  the  terms  of  the  bill  ; 
the  subsequent  acceptance  consti- 
tutes an  admission  of  the  truth  of 
the  representation,  which  the 
drawee  and  acceptor  is  not  there- 
after allowed  to  retract.  Id. 

3.  R.  who  resided  at  Rivas.  in  the 
State  of  Nicaragua,  having  cd- 
lectedaclalm  as  agent  for  plain- 
tiffs, who  resided  at  Panama,  sent 
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to  tliem  a  draft  for  tlie  amount, 
less  cost  of  collection  and  ex- 
change, drawn  by  him  on  defend- 
ant at  New  York  ;  this  draft  was 
received  and  accepted  by  plaiutiffs 
in  Hen  of  the  moneys  collected, 
and  was  remitted  to  "Sew  York  ;  it 
was  accepted  by  defendant,  but 
when  presented  for  payment  it  was 
refused.  In  an  action  upon  the 
draft,  held,  that  plaintiffs  were 
bona  fids  holders  for  value,  that 
the  funds  collected  bv  R.  remained 
their  property,  until  by  their  ac- 
ceptance of  the  draft  they  con> 
eented  to  and  approved  of  that 
mode  of  transmission,  and  simul 
taneously  with  such  acceptance 
the  title  to  the  funds  passed  to  R.; 
that  until  such  acceptance  the  con- 
ventional relation  of  debtor  and 
creditor  did  not  exist  between  R. 
and  plaintiffs,  and  then  those  rela- 
tions were  i^overned  by  the  liabili- 
ties existing  by  force  of  the  draft 
alone;  and  that  defendant  was  pre- 
cluded by  his  acceptance  from 
showing  that  it  was  without  con- 
sideration and  was  induced  by 
fraud  on  the  part  of  the  drawer. 

Id. 

4.  Where  a  member  of  a  firm,  who 
had  charge  of  its  financial  busi- 
ness, took  up  firm  notes  by  giving 
in  exchange  therefor  notes  of  a 
third  person,  indorsed  by  him  in 
the  firm  name,  which  indorsement 
was  witliout  the  knowledge  of  his 
partner, — Held,  that  the  indorse- 
ment was  within  the  authority  of 
the  partner  making  it;  and  that  the 
firm  was  liable  thereon.  Steuben 
Co.  Bk,  V.  Alberger,  202 

5.  Where  a  married  woman,  in  1879, 
voluntarily  gave  her  promissory 
note  for  the  amount  of  a  claim 
against  her  husband,  without  any 
request  on  his  part  that  she  should 
become  security  for  him,  and  with- 
out any  consideration,  either  by 
way  of  a  transfer  of  the  claim  to 
her  or  otherwise,  and,  in  an  action 
upon  the  note,  there  was  no  alle- 
gation or  finding  that  she  had  any 
peparate  estate  ;  held,  that  want  of 
consideration  was  a  good  defense, 
although  plaintiff  was  &  bona  fide 
purchaser  for  value,  and  although 
by  tlie  terms  of  the  note  the  same 

SicKELS  —  Vol.  LVI. 


was  made  a  charge  on  defendant's 
separate  estate.  Lindermanv  Far- 
qufiarson^  434 

6.  The  provision  of  the  Code  of 
Civil  Procedure  (§  1778),  providing 
that  in  an  action  against  a  foreign 
or  domestic  corporation  upon  "a 
promissory  note  or  other  evidence 
of  debt,  for  the  absolute  payment 
of  money,"  the  plaintiff  may  take 
judgment  as  in  case  of  default, 
unless  defendant  serves  with  its 
answer  or  demurrer  a  copy  of  an 
order  directing  the  issue  to  be 
tried,  etc.,  applies  to  a  municipal 
corporation;  and  this,  although  by 
its  charter  it  is  authoriied  to  sue 
and  be  sued,  to  complain  and  de- 
fend. Such  a  provision  in  its  char- 
ter confers  no  special  right  not 
common  to  corporations  In  general. 
Moran  v.  L.  I.  City.  489 

7.  Where  to  a  promise  to  accept  a  bill 
of  exchange  is  attached  a  condition 
precedent,  which  is  a  substantive 
part  of  the  promise,  and  is  bo 
coupled  with  it  as  to  show  that  the 

Eromisor  did  not  intend  to  bind 
imself ,  except  on  compliance  with 
the  condition,  this  is  not  an  uncon- 
ditional promise  to  accept  within 
the  statute  (I  R.  S.  768,  §§  6,  8) 
such  as  will  support  an  action 
aerainst  the  promisor  as  acceptor 
(?tfr.  Nat.  Bk.  v.  Taaks.  442 

8.  Defendants*  firm,  doing  business  in 
the  city  of  New  York,  wrote  a  letter 
to  B.  &  Co.,  a  firm  doing  business 
in  New  Orleans,  which  contained 
this  clause:  "  We  are  ready  to  pay 
}  our  sight  drafts  on  us  which  you 
advise  us  as  having  been  drawn 
against  particularly  described  ship- 
ments to  the  extent  of  $50,0C0  on 
account  of  subsequent  remit- 
tances." Plaintiff  in  reliance  upon 
this  letter,  purchased  of  B.  &  Co. 
two  sight  drafts,  drawn  by  that 
firm  upon  defendants.  They  were 
not  accompanied  by  bills  of  lading 
or  any  advices  of  shipments,  and 
no  such  advices  were  sent  to  defend- 
ants. Defendants  refused  to  pay 
the  drafts.  In  an  action  thereon, 
lield^  that  it  could  not  be  sustained 
either  as  an  action  upon  an  accept- 
ance,  because  the  promise  was  con- 
ditional, nor  as  an  action  upon  the 

89 
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letter,  treating  it  as  a  general  let- 
ter of  credit,  because  the  condition 
upon  which  the  liability  depended 
was  not  performed;  that  while  the 
letter  did  not  contemplate  that 
drafts  were  to  be  accompanied  by 
bills  of  lading,  or  were  only  to  be 
drawn  after  shipment  had  been 
fully  completed,  the  promise  was 
limited  to  the  acceptance  of  such 
uncovered  drafts  as  should  be 
'  drawn  on  the  credit  of  specific  ship- 
]  ments  in  procuress  but  not  com- 
pleted, of  which  defendants  should 
be  particularly  advised  before  the 
drafts  were  presented  for  payment. 

Id. 

9.  An  administrator  or  executor  who 
makes,  indorses  or  accepts  negoti- 
able  paper  is  personally  liable 
thereon,  although  he  adds  to  his 
signature  the  name  of  his  ofllce  ; 
he  cannot  bind  the  assets  of  the 
deceased  by  his  contracts.  Schmitt- 
ler  V.  Simoa.  554 

10.  The  mere  mention  of  a  fund  in  a 
draft  does  not  necessarily  deprive 
it  of  the  character  of  negotiable 
paper ;  it  is  only  where  there  is  a 
direction,  express  or  implied,  to 
pay  it  from  the  fund,  and  not  other- 
wise, that  it  will  have  that  effect. 

Id. 

11.  A  draft  drawn  upon  an  executor 
of  the  estate  of  the  mother  of  the 
drawer  contained  an  absolute  direc- 
tion to  pay  a  fixed  sum  at  a  speci- 
fied date,  with  interest  to  the  payee 
or  order ,  then  followed  these 
words,  * '  and  charge  the  amount 
against  me,  and  of  my  mother's 
estate  "  The  draft  was  accepted 
by  the  executor,  the  word  **  exec- 
utor "being  added  to  his  signature. 
In  an  action  upon  the  acceptance, 
held^  that  the  reference  in  the 
draft  to  the  estate  was  not  a  direc- 
tion to  pay  out  of  it,  but  it  was 
simply  referred  to  as  a  means  of 
reimbursement:  that  the  instru- 
ment was  valid  as  a  bill  of  exchange, 
and  that  the  defendant  was  liable 
absolutely  and  individually.       Id. 

12.  While  a  check  drawn  by  a  de 
positor  against  a  general  bank  ac- 
count does  not  operate  as  an 
assignment  of    lo    mach    of    th0 


account,  it  authorizes  the  payee, 
or  one  to  whom  he  has  indorsed 
and  delivered  it,  to  make  a  de- 
mand, and  a  refusal  of  the  bank  to 
pay  on  presentation  gives  the 
drawer  a  right  of  action,  in  case  he 
has  funds  in  bank  to  meet  the 
check  and  the  refusal  was  without 
his  authority.  VuU  v.  Utu  Nm. 
Bk.  503 

13.  The  presumption  is  that  a  third 
l>er8on  presenting  a  check  payable 
to  the  order  of  and  indorsed  by  the 
payee  has  authority  to  present  it, 
at  least  so  far  as  the  drawer  is  con- 
cerned. Id. 

14  The  implied  contract  between  a 
liank  and  its  depositors  is  that  It 
will  pay  the  deposits  when  and  in 
such  sums  as  are  demanded,  the 
depositor  having  the  election  to 
make  the  whole  payable  at  one 
time  by  demanding  the  whole,  or 
in  installments  by  demanding  por- 
tions ;  and  whenever  a  demand  is 
made  by  presentation  of  a  genuine 
check  in  the  hands  of  a  person 
entitled  to  receive  the  amount 
thereof,  for  a  portion  of  the  amount 
on  deposit,  and  payment  is  refused, 
a  cause  of  action  immediately 
arises,  and  the  statute  of  limita- 
tions begins  to  run  as  against  the 
installment  so  made  due  and  pay- 
able. Id. 


BOARD  OF  SUPERVISORS. 
See  Supervisors. 

BONA  FIDE  HOLDER. 

1.  A  bona  fide  holder  for  value  of  a 
bill  of  exchange  before  acceptance 
is  not  required  to  pay  an  additional 
consideration  to  the  drawee  for  his 
acceptance,  in  order  to  enforce  i* 
against  him.  HeuerUmatU  v.  Mor^ 
rw.  63 

2.  R.  who  resided  at  Rivas  in  the 
State  of  Nicaragua, having  collecied 
a  claim  as  agent  for  plaintiffs  who 
resided  at  Panama,  sent  to  them  a 
draft  for  the  amount,  less  cost  of 
collection  and  exchange,  drawn  by 
him  on  defendant  at  New  York, 
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<lits  draft  WEB  received  andaccepted 
by  plaintiffs  in  lieu  of  the  moneys 
collected,  and  was  remitted  to  New 
YorK;  it  was  accepted  by  defendant, 
but  wlieu  presented  for  payment 
it  was  refused.  In  an  action  upon 
the  draft,  held,  that  plaintiffis  were 
bona  fide  holders  for  value  ;  that 
the  funds  collected  by  R.  re- 
malned  their  property,  until  by 
their  acceptance  of  the  draft  they 
consented  to  and  approved  of  that 
mode  of  transmission,  and  simul- 
taneously with  such  acceptance  the 
title  to  the  funds  passed  to  U« ;  that 
until  such  acceptance  the  conven- 
tional relation  of  debtor  and  cred- 
itor did  not  exist  between  R.  and 
plaintiffs,  and  then  those  relations 
were  governed  by  the  liabilities  ex- 
isting by  force  of  the  draft  alone ; 
and  that  defendant  was  precluded 
by  his  acceptance  from  showing 
that  it  was  without  consideration 
and  was  induced  by  fraud  on  the 
part  of  the  drawer.  Id. 

8.  It  seems  the  rule  that  a  trustee 
may  not  purchase  or  deal  in  the 
trust  property  in  his  own  behalf 
does  not  render  such  a  purchase 
void  ab  origine,  but  voidable  only, 
and  at  the  instance  of  the  cestui  que 
trust  or  of  a  party  who  has  acquired 
the  rights  which  belong  to  one  in 
that  relation.  The  title  of  a  subse- 
quent bona  fide  purchaser  for  value 
and  without  notice,  when  there  is 
nothing  on  the  record  to  show  that 
his  grantors  had  not  a  perfect 
right  to  convey,  cannot  be  im- 
peached, even  in  equity  ;  he  takes 
the  land  freed  from  the  trust. 
Ilarriugton  v.  Erie  Co,  Svgs,  Bk, 

257 

4.  When  a  married  woman,  in  1879, 
voluntarily  gave  her  promissory 
note  for  the  amount  of  a  claim 
against  her  husband,  without  any 
request  on  his  part  that  she  should 
become  security  for  him,  and  with- 
out any  consideration,  either  by 
way  of  a  transfer  of  the  clai;n  to 
her  or  otherwise,  and,  in  an  action 
upon  the  note,  there  was  no  allega- 
tion or  finding  that  she  had  any 
separate  estate  :  held,  that  want  of 
consideration  was  a  good  defense, 
although  plaintiff  was  a  bona  fide 
purchaser  for  value,  and  although 
Dy  the  terms  of  the  note  the  same 


was  made  a  charge  on  defendant's 
separate  estate.  Linderman  v. 
Farqu/iarson,  434 


BONDS. 
See  Town  Bondinq. 


BOUNDARIES. 

The  description  clause  in  a  deed  is 
to  be  so  construed  if  possible  as 
to  carry  out  the  intent  of  the  par- 
ties;  for  this  purpose  false  particu- 
lars  in  the  description  are  to  be  re- 
jected and  less  material  points 
subordinated  to  the  more  certain 
and  material  ones  when  there  is 
inconsistency  between  them;  thus 
monuments  generally  control 
courses  and  distances.  Masten  v. 
Olcott,  153 


BROOKLYN  (CITY  OP) 

1.  Plaintiff  owned  a  lot  in  the  city  of 
B.,  bounded  easterly  by  the  water- 
line  of  the  East  river,  and  south- 
erly  by  the  central  line  of  J.  street, 
which  street  terminated  at  said 
water-line.  A  wharf  had  been 
built  in  front  of  his  lot,  extending 
to  the  center  of  said  street,  which 
plaintiff  maintained,  receiving 
wharfage  from  all  persons  using 
the  same.  The  city  authorities 
built  a  pier  at  the  end  of  the  street, 
shutting  off  from  the  water  that 
portion  of  plaintiff's  wharf  in  front 
of  his  half  of  the  street.  In  an 
action  to  recover  damages,  held^ 
that  the  erection  of  the  pier  was  a 
wrongful  interference  with  plain- 
tiffis rights,  and  rendered  the  city 
liable  ;  that  the  pier  was  to  be 
considered  as  an  accretion,  and  so 
much  of  it  as  was  in  front  of  his 
half  of  the  street  became  his,  also, 
the  plaintiff  was  entitled  to  re- 
cover, as  damages,  the  wharfage 
received  by  the  city  from  that  por- 
tion of  the  pier  in  front  of  his 
land ;  that  defendant,  having 
wrongfully  collected  the  wharf- 
age, was  not  entitled  to  any  allow- 
ance for  expenses  incurred  in  col- 
lecting the  same,  or  for  the  cost  of 
building  the  wrongful  structure. 
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or  keepiDg  it  in  repair.     iSteers  v. 
City  of  Brooklyn.  51 

2.  The  authority  conferred  apon  the 
city  of  Brooklyn  by  the  charter  of 
1873  (Subd.  9.  §  18,  chap.  803. 
Laws  of  1873),  to  establish  and 
maintain  public  baths  in  said  city, 
carried  with  it,  as  a  necessary  in- 
cident, power  to  designate  and  pro- 
cure a  proper  place  for  the  location 
of  such  a  bath.  PoiUon  v.  City  of 
Brooklyn.  WZ 

8.  Where  the  city  placed  a  public 
bath  at  plaintiffs'  pier  without 
their  authority  or  consent, — Held, 
that  the  city  was  liable  to  pay  the 
value  of  the  use  of  the  pier;  and 
that  the  provisions  of  said  charter 
requiring  contracts  for  work,  ma- 
terials, and  improvements  to  be 
made  with  the  lowest  bidder,  etc.. 
and  declaring  that  "no  debt  or 
obligation  of  any  kind  shall  be 
created  by  the  common  council 
against  the  city  except  by  ordi- 
nance  or  resolution,'*  had  no  appli. 
cation.  Id 

4.  Commissioners  of  sewage  and  as- 
sessment of  the  city  of  Brooklyn, 
in  pursuance  of  the  authority 
ffiven  them  by  statute  (Chap.  521, 
Laws  of  1857 ;  chap.  136,  Laws  of 
1881),  established  a  drainage  dis- 
trict, not  theretofore  drained,  over 
the  lands  of  plaintiflT,  and  a  plan 
of  drainage  which  contemplated 
the  construction  of  a  main  sewer 
into  which  lateral  sewers  to  be 
constructed  from  time  to  time 
should  empty.  The  main  sewer 
was  built  in  1868,  and  subsequently 
various  lateral  sewers.  /  Soon  after 
the  completion  of  the  main  sewer, 
actual  use  demonstrated  that  it 
was  insufficient  to  carry  off  the 
sewage  turned  into  it,  and  at  times 
this  was  forced  through  the  man- 
holes and  inundated  plaintiff's 
premises,  inflicting  serious  Injury. 
These  inundations  increased  in  fre- 
quency as  new  lateral  sewers  were 
connected  with  the  main  trunk, 
and  became  well  known  to  the 
municipal  officers.  Notwithstand- 
ing this  the  city  continued  to  build 
and  attach  lateral  sewers,  increas- 
ing from  year  to  year  the  evil  pro- 
duced by  the  defects  in  the  orig- 


inal plan.  In  an  action  to  recover 
damages,  keid,  that  the 'city  was 
liable  ;  that  having  by  the  exercise 
of  US  power  created  a  private  nui- 
sance on  plaintiff's  premities,  it  in- 
curred a  duty  of  adopting  such 
measures  as  should  abate  the  nui- 
sance, and  having  the  power  to  per- 
form it,  its  omission  to  do  so  fen- 
ders it  liable.  Seifert  v.  City  of 
Brooklyn.  136 

5.  A  turnpike  road  was  laid  out  run- 
ning east  and  west  across  the  land 
of  N.  in  the  city  of  Brooklyn;  sub- 
sequently the  city  purchased  of 
the  turnpike  company  a  portion  of 
said  road,  ^fur  a  public  street," 
which  was  thereafter  used  as  a 
street.  The  expense  of  the  pur 
chase  was  assessed  upon  the  ad- 
joining land.  N.  deeded  to  8.  the 
land  south  of  the  street,  bounding 
it  on  the  north  by  the  south  line 
of  the  street.  S.  laid  it  out  into 
city  lots;  one  of  these  he  deeded  to 
defendant.  Of  those  adjoining  on 
the  east,  plaintiff  became  the 
owner.  Tlie  commissioners  ap- 
pointed under  the  act  of  1835 
(Chap.  133.  Laws  of  1835)  to  lay 
out  tlie  streets  of  the  city,  with 
authority  to  close  any  street  or 
part  thereof,  ''theretofore  laid  out 
and  not  approved  by  the  mayor 
and  common  council  of  said  city  *' 
deteruimed  to  close  said  street. 
The  proceedings  of  the  commis- 
sioners were  validated  and  con- 
firmed  in  1839  (Chap.  41.  Laws  of 
1830);  subsequently  buildings 
were  erected  east  of  defendant's 
lot,  which  covered  the  land  for- 
merly occupied  by  the  street,  ex- 
cept a  passage-way  four  feet  wide, 
south  of  the  center  of  the  street. 
Plaintiff  having  obtained  a  con- 
veyance of  this  strip  from  the 
executors  of  N.,  and  from  the 
city,  built  a  fence  across  it,  which 
defendant,  claiming  a  right  of  way, 
tore  down.  Defendant  bad  access 
to  her  lot  by  a  passage- wav  twelve 
feet  wide,  to  a  street  on  the  west. 
In  an  action  to  restrain  defendant 
from  interfering  with  plaintiffs 
occupation,  Jield,  that  whether  the 
turnpike  company  owned  the  fee 
or  an  easement,  plaintiff  acquired 
the  fee  either  by  the  deed  from 
the  city  or  frona  N.'s  executors; 
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tbat  the  city,  with  the  authority  of 
the  legifllature,  could  close  the 
street,  and  so  far  as  the  locu^  in  quo 
is  concerned,  could  do  so  without 
compensation  to  defendant,  and 
could  sell  and  convey  the  same . 
that  the  street  was  legally  closed; 
that  the  description  in  the  deed 
from  N.  to  S.,  bounding  the  land 
conveyed  by  the  south  line  of  the 
street,  conveyed  no  private  ease- 
ment but  merely  recognized  an 
exidting  public  one ;  that  conced- 
ing the  city  was  bound  to  leave 
open  a  way  by  which  access  could 
be  had  to  defendant's  lot,  it  was 
not  required  to  leave  more  than 
one;  it  might  choose  which  of  the 
two  to  leave,  and  when  it  con- 
veyed to  plaintiff  it  made  its 
choice,  and  plaintiff  was  entitled 
to  close  the  one  so  conveyed. 
Kings  Co.  F.  In$.  Co.  v.  /Stevens. 

411 


BURDEN  OP  PROOF. 

1.  In  an  action  to  restrain  the  sale  of 
land  for  non-payment  of  an  asaess- 
ment  for  a  local  improvement  and 
to  set  aside  the  assessment  because 
of  alleged  invalidity  in  the  pro- 
ceedings, the  burden  is  upon  plain- 
tiff to  establisli  the  invalidity  com- 
plained of.  There  is  no  presump- 
tion in  such  an  action  that  muni- 
cipal authorities  have  acted 
illegally  or  that  conditions  prece- 
dent have  not  been  performed. 
Tingue  v.  Village  of  Port  Cfuster. 

294 

2.  Where,  therefore,  in  an  action  to 
restrain  the  sale  of  plaintiff's  lot 
in  the  village  of  Port  Chester,  and 
to  set  aside  an  assessment  thereon 
for  gniding  a  street,  it  appeared 
that  the  charter  of  the  village  (§  4, 
tit.  5,  chap.  818.  Laws  of  1868)  re- 
quires  the  petition  for  laying  out 
a  street  to  be  signed  by  persons 
owning  land  on  tne  line  thereof, 
but  does  not  require  the  fact  of 
such  ownership  to  be  stated  m  the 
petition,--  Held,  che  fact  that  the 
petition  for  opening  the  street  in 
question  did  not  show  on  its  face 
that  the  persons  signing  it  were 
such    owners    did     not    tend    to 


negative  their  ownership  ;  and,  in 
the  absence  of  other  proof,  that 
the  invalidity  of  the  proce<K)ings 
in  this  respect  was  not  estab* 
lished«  Id, 
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Y.  122),  distinguished.  Kings  Co. 
F.  Ins.  Co.  Y.  Stevens.  417 

Moran  v.  L.  I.  City  (38  Hun,  122), 
reversed.      Moran    v.   L.  1.  City. 


Oermani/i  Nat.  Bk.  ^ 
Hun,  260),  reversed. 
Nat.  Bk.  Y.  Taaks. 


Tiaks  (81 

Oermania 

442 


WagstaffY.  Lowerre  (23  Barb.  209), 
questioned.     Phcenix  v.  Livingston. 

456 

In  re  DePeyster  (4  Sandf.  Ch.  511), 
distingaislied.  Phncsix  v.  lAting- 
Hon.  4St 
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McWharter  v.  Ben$(m  (I  Hopk.  38\  1 2 
distinguished.    Fhanix'  v.  Living  | 
«^«>/i.  457 

Snowden  v.  Gf?£w»  (18  J.  &  S.  137), 
reversed.    Snowden  v.  Guioiu    458 

iSwi^A  V.  Boyd  (10  Daly,  140),  re- 
versed.   Smith  y.  Ba^d.  472 

Kennedy  v.  J^/".  F.  L.  Ins,  d  T,  Co, 
(33  Hun,  85),  reversed.  Kennedy 
V.  N.  Y.  L.  Lis,  4b  T.  Co.         487 

CaHeton  v  CarUton  (85  N.  Y.  313). 
difltiniruislied.  Kennedy  v.  i\r.  T. 
L,  Ins.  d  T.  Co,  488 

People,  ex  rel.  Oreen,  v.  Smith  (55  N. 
Y.  135k  distiogaished.  HiOs  v. 
Peekskill  Saoings  Bh,  493 

ilf««2^«r  V.  A.  <fe  il.  i?.  iJ.  Go.  (79  N. 
Y.  171),  dlstingiiislied.  HiUs  v. 
Peekskill  Scgs.  Bk,  49 1 

i?o.y«r  FA^tf/  Co.  v.  Fielding  (31  Hun, 
274),  distinguished.     Royer  Wheel  i 
(?o.  V.  Fielding,  504 

j|f<!rn«  V.  FK%/?  r)/  Por«  CAM/«r  (71 
N.  Y.  309),  distinguished.  People, 
ex  rel.  Smnburne,  v.  Nolan,      54(3 

People,  ex  rel.  Williams,  v.  McKenney 
(52  N.  Y.  374),  distinguished. 
People,  ex  rel.  Swinburne,  v.  Nolan. 

546 

r<x?*«r  V.  ^rTKWi^j  (76  N.  Y.  397), 
distinguished.  Sehmiftlerv,  Simon. 

562 

CroM  V.  Beard  (26  N.  Y.  a5),  dlstin- 
guislied  Sc/ioll  v.  .^.  db  B,  Iron 
and  Steel  Co,  605 


CAUSE  OP  ACTION. 

1.  Wliere  an  assessment  for  a  local 
improvement  is  valid  upon  its  face, 
but  is  in  fact  void  because  the  as- 
sessors had  no  jurisdiction  to  im- 
pose it,  an  action  may  be  main- 
tained to  recover  back  money  in- 
voluntarily paid  in  satisfaction 
thereof  without  first  having  the 
a9Bes9iiient  set  aflide  or  vacated. 
Bruee/ier  v.  Village  of  Port  CJiester. 

240 


Defendant,  for  the  purpose  of  re- 
moving certain  cases  of  merchan- 
disc  from  liis  store  in  the  city  of 
New  York,  placed  a  pair  of  skids 
from  a  truck  across  the  sidewalk 
to  the  steps  of  the  store  ;  after 
they  had  been  there  about  three 
minutes  plaintiff  came  alons:  the 
sidewalk  and  seeing  the  skids  at- 
tempted to  pass  around  them  by 
the  stpps,  and  in  so  doing  slipped 
upon  the  steps  and  waa  injured. 
In  an  action  to  recover  damages, 
hdd,  that  defendant  owed  no  duty 
to  the  plaintiff  to  see  that  the 
•  steps  were  in  an  absolutely  safe 
condition  for  travel ;  and  that  site 
was  not  entitled  to  recover.  Welsh 
v.  Wilson,  254 

3.  A  policy  of  fire  insurance  required 
proofs  of  loss  to  be  made  within 
thirty  days  after  a  fire,  and  pro- 
vided that  the  loss  should  be  pay- 
able sixty  days  after  notice  tliereof 
and  proofs  of  loss  have  been  re- 
ceived by  the  company;  it  also  pro- 
vided that  in  case'of  differences  in 
regard  to  the  lessor  damage  they 
should  be  submitted  to  arbitrators. 
In  an  action  upon  the  policy,  held, 
that  the  words  *'  proofs  of  loss." 
in  the  clause  in  regard  to  payment, 
rnferred  to  the  proofs  to  be  fur- 
nished within  thirty  days,  and  that 
an  action  brought  three  days  after 
an  award  by  an>itrators,  appointed 
as  provided  by  the  policy,  but 
more  than  sixty  days  after  proofs 
of  loss  were  served,  was  not  pre- 
maturely brought.  Clover  v  Green- 
wich Ins.  Co.  277 

4.  It  is  essential  to  the  legal  state- 
ment in  a  complaint  of  a  cause  of 
action  ex  contractu,  that  it  should 
allege  an  existing  contract  and  the 
performance  by  plaintiff  of  such 
conditions  precedent  as  are  tliereby 
provided,  or  a  tender  of  perform- 
ance, or  some  adequate  excuse  for 
non -performance.  Bogardus  v.  N. 
T,  L.  Ins.  Co.  828 

5.  Such  an  excuse  exists  only  when 
the  defendant  has  prevented  per- 
formance  by  plaintiff,  or  has  him- 
self wholly  refused  to  perform,  or 
has  wholly  disabled  himself  from 
completing  a  substantial  perform- 
ance. Id, 
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0.  The  failare  of  the  defendant  to 
perform  some  of  the  obligatlonB  of 
the  contract  which  jj^o  to  a  part  only 
of  the  consideration,  when  the 
breach  may  be  paid  for  in  damages, 
is  not  saffldent.  Id. 

?•  While  the  legislature  may  abolish 
an  ofDce,  diminish  the  salary  or 
change  the  mode  of  compensation 
during  the  term  of  an  incumbent, 
sabjeci  only  to  constitutional  re- 
strictions, yet  within  these  limits 
the  right  to  an  office  carries  with  it 
the  right  to  the  emoluments,  and  an 
officer  unlawfully  dispossessed  of 
his  office  may,  upon  his  reinstate- 
ment therein,  maintain  an  action 
asfainst  an  intruder,  to  recover  the 
damages  resulting  from  the  intru- 
sion ;  as  a  general  rule,  the  salary 
or  fees  of  the  office  received  by 
the  intruder  are  the  measure  of 
damages.    NU^oU    t.     MacLean. 


CERTIFICATE 

On  the  same  paper,  and  following 
the  signatures  to  an  assignment  for 
the  benefit  of  creditors,  was  writ- 
ten a  notary's  certificate  of  acknowl  - 
edgment.  It  bore  the  same  date 
,as  the  assignment,  and  named  as 
the  persons  acltnowledging  the 
ones  who  apparently  executed  the 
assignment.  It  stated  that  the 
persons  named  were  to  the  notary 
known  ''to  be  the  individuals 
described  in,  and  wlio  executed  the 
aame.*^  Held,  that  the  words  "the 
same "  referred  to  the  instrument 
to  which  the  certificate  was  ap- 
pended, and  sufficiently  identified 
it ;  and  that  the  certificate  showed 
a  due  acknowledgment  of  the  in- 
strument.   Smith  V.  Bi>yd,        472 


CERTIORARI. 

For  the  purposes  of  an  appeal,  a 
judgment  in  proceedings  by  cer- 
tiorari to  review  an  assessment 
under  the  act  of  1880  (Chap.  2G0, 
Laws  of  1880)  is  to  be  considered 
as  an  order,  and  an  appeal  to  this 
court  must  be  taken  within  the 
time  prescribed  for  appeals  from 


orders,  i.  e,,  sixty  days.   People,  ex 
rel.   W.   V,  R.  B.  Co.,  v.  KetUor, 

610 

CHALLENGE  (OF  JURORS). 

Insufftdeney  of  facte  to  ehoio 

defect  in  drawing  jury. 
See  People  «.  Kieman.  {Afem.)   618 

W7ien  challenge  for  cause,  on 

criminal   trial  property   owrnUed. 
See  People  v.  Otto.  (Mem.)  690 

See  Jury. 


CHATTEL  MORTGAGE. 

Plaintiff  purchased  of  defendant  cer- 
tain personal  property  covered  by 
a  chattel  mortgage  ;  the  latter  gave 
a  bill  of  sale  by  which  he  cove- 
nanted "  to  warrant  and  defend  the 
sale.'*  and  a  writing  by  which  he 
certified  that  the  chattel  mortgage 
would  thereafter  be  paid  by  him  ; 
not  having  been  paid  it  was  fore- 
closed and  the  property  was  pur- 
chased by  N.  for  $700,  the  amount 
due  on  the  mortgage.  N.  claimed 
the  property,  and  plaintiff  paid  him 
$1,(K)0  therefor.  In  an  action  to 
recover  damages  for  the  breach  of 
defendant's  agreements  plaintiff 
recovered  the  amount  due  on  the 
mortgage.  Held  no  error ;  that  no 
actual  eviction  was  necessary  to 
sustain  the  action;  that  as  he  could 
not  withhold  the  property  from  the 
purchaser  without  becoming  a 
wrong-doer,  bis  submission,  al- 
though peaceable,  was  not  yolnn- 
tary.     CahiU  v.  Smith.  355 

See  MOBTQAQB. 


CHECKS. 


See  Bills,  Notus  and  Checks. 


CLAIM  AND  DELIVERY  OP  PER- 
SONAL PROPERTY. 

1.  H  $eem$  that  a  judgment  for 
plaintiff  in  replevin  may  be  en- 
tered  although  the  jury  has  not  as- 
sessed  any  damages  or  found  tho 
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valae  of  the  property;  tbe  Judg- 
meot,  however,  can  only  be  en- 
forced by  execution,  not  by  pun- 
iahniHut  for  contempt.  (Code  of 
Civ.  Pro.,^§  1780,  1781.)      Ham- 

^  V.  ifoH 


mand  ^ 


targaii. 


179 


2.  A  receiver  of  an  insolvent  national 
iMiDk  acquires  no  right  to  property 
in  the  custody  of  tlie  bank,  which 
it  does  not  own,  as  against  tlie 
owner,  and  the  provision  of  the 
United  States  Revised  Statutes 
(g  5242),  prohibiting  the  issuing  of 
an  attachment,  injunction  or  execu- 
tion against  such  a  corporation 
before  final  judgment,  was  not 
intended  to  protect  the  receiver's 
custody  as  against  such  owner. 
Com  Ec.  Bk.  v.  Blye,  303 

8.  Accordingly  TiM,  that  said  provis- 
ion did  not  proliibit  the  issuing, 
in  an  action  against  the  receiver 
of  a  national  bank  to  recover 
possession  of  personal  property, 
of  a  requisition  directing  the 
sheriflf  to'  take  into  his  possession 
tlie  property  in  question  ;  tliat  the 
receiver,  if  he  desired  to  retain 
possession  of  the  property  during 
tlie  litigation,  could  only  do  so  by 
giving  the  security  required,  the 
same  as  other  defendants  in  such 
an  action.  Id. 

4.  Where  an  action  to  recover  a  chat- 
tel is  based  solely  upon  a  wrongful 
detention,  a  general  denial  puts  in 
issue,  as  well,  plaintiffs'  property 
in  the  chattel  as  the  wrongful  de- 
tention, and  defendant  under  such 
a  plea  may  sliow  title  in  a  stranger 
although  he  does  not  connect  him- 
self with  such  title.  Qriffin  v.  L. 
L  E,  R,  Co.  848 

5.  Where  an  answer,  after  sutB- 
ciently  admitting  or  denying  cer- 
tain allegations  of  the  complaint, 
denies  each  and  every  allegation  not 
thus  admitted  or  denied,  this  is  a 
good  general  denial.  Id, 

CLEARING  HOUSE. 

See  Banks  ^AND  Bankinq. 

CLINTON  (VILLAGE  OF). 

1.  The  act  of  1885  (Giap.  17.  Laws 
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of  18»))  entitled  "  An  act  for  the 
relief  of  the  village  of  Clinton,"  is 
not  violative  of  the  constitutional 
provision  (State  Const.,  art.  8.  ^  16) 
declaring  that  no  private  or  local 
bill  **  shall  embrace  more  than  one 
Bubiect  and  that  shall  be  expressed 
in  the  title  ;"  and  said  act  was  with- 
in the  authority  of  the  legislature 
and  is  valid.  Bd*  Water  Com'rs 
V  DaigJU.  9 

2.  Where  prior  to  the  passage  of 
said  act  proceedings  had  been  com- 
menced by  the  board  of  water  com- 
missioners of  said  village  under 
the  act  of  187o  (Chap.  181.  Laws  of 
1875),  authorizing  villages  to  fur 
nish  pure  and  wholesome  water  to 
their  inhabitants,  and  an  applica. 
lion  for  the  appointment  of  com- 
missioners to  appraise  damages  had 
been  denied  at  Special  Term,  ou 
the  ground  of  non-compliance  with 
'the  requirements  of  the  act  last 
mentioned, — Held^  that  the  act  of 
1885  was  properly  before  the  Gen- 
eral Term,  on  appeal  from  the 
Special  Term  order,  and  rendered 
a  decision  upon  the  original  pro- 
ceedings unimportant ;  and  that, 
therefore,  a  reversal  of  the  order 
of  Special  Term  with  leave  to 
make  "  application  to  the  Special 
Term  for  the  appointment  of  com- 
missioners," was  proper.  Id. 

CODES 

See  Code  of  Civil  Procedure. 
Code  op  Criminal  Procedure. 
Code  ok  Remedial  Justice. 
Penal  Code. 


CODE  OF  CIVIL  PROCEDURE. 

§  8.  People,  ex  reL,  v   Oyer  <fe  Ter- 
miner, 245 
§§  85,  86.      In  re  Flushing  Avenue. 
{Mem )  678 
§  135    Kennedy  v.  N.  T,  L,  L  A  T. 
Co.  487 
§  191.  Lane  v.  Wheeler.  17 
§  414.    Viete  v.  Un.  Nat.  Bank.   663 
§452.  WhiU*s  Bank  V.  Farthing   344 
§544.  Pe(yf>le,  ezrd.,  v.  Nolan.   539 
§  549.  Chapin  v.  Foster.  1 
tj§  635,  636.  Thorington  v.  Merrick,  5 
§  829.  Simmons  v.  Havens.            427 
§  834.  PeopU  V.  Murphy.              126 

90 
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§§  870.  876.  M.  K  Dank  v.  SfieeJian. 

176 
§§  968,  972.  Hammond  v.  Morgan, 

179 
§§  1035  et  seq.  People  r>.  Kiernan. 
{Mem.)  618 

§  1180.  Hildreth  v.  City  of  Troy.  234 
1 1825.  Hammond  v.  Morgan.  179 
S  1809.  Evans  v  Backer.  289 

§^  1780,  1731.  Hammond  y.  Moi*gan. 

179 
§  1778.  Moran  v.  Long  Island  City, 

439 
§§  1948.  1953. 1984.  PeopU,exrel.,  v. 
Nolan,  439 

§2747.  People,  ex  rd.,v.Chapin.  682 
§  3239.  People,  ex  rel.,  v.  Com*rs.  651 
§  3320.  U.  S.  T.  Co.  V.  N.  Y,,  W.  S. 
d  B.  R.  Co.,  478 


CODE    OF    CRIMINAL    PROCED- 
CRE. 

§§  876.  380     People  v.  Otto.  {Mem.) 

690 
§  392.  People  V.  Miirpliy  126 

§  527.  People  v.  Donovan.  632 


CODE  OF  REMEDIAL  JUSTICE. 

•Proceedings  taken  during  the  twenty 
days  tliat  the  Code  of  Remedial 
JuHtice  was  in  force  were  valid  if 
taken  under  that  Code,  or  under 
tlie  Code  of  Procedure,  so  far  as 
any  action  was  based  upon  them 
prior  to  September  1,  1877,  when 
the  Code  of  Civil  Procedure  went 
into  effect.     Benman  v.  McOuire. 

161 


COMMISSIONS. 

1.  The  will  of  W.,  after  directing  the 
payment  of  debts  and  expenses, 
named  six  persons  as  "  executors 
of  and  trustees  under  "  it.  A  se- 
ries of  separate  trust  estates  were 
constituted,  running  for  the  lives 
of  the  specified  beneBciaries.  Some 
of  these  required  specific  sums  to 
be  set  apart,  others  provided  for 
the  severance  of  the  trust  estates 
from  the  general  assets,  and  their 
management  by  five  of  the  six  per 
sons  so  named,  holding  as  trustees. 
A  large  portion  of  the  trust  estate 
consistea  of  real  estate,  and  pro- 
vision  was    made    for    partition. 


Authority  was  conferred  upon  the 
trustees  to  lease  and  to  sell  certain 
portions,  and  general  authority  for 
the  management  of  the  land.  The 
trustees  were  also  empowered,  in 
their  discretion,  to  commit,  by  revo- 
cable  power  of  attorney,  the  man- 
agement of  certain  of  the  trust  es- 
tates to  the  beneficiary.  The 
accounts  of  the  executors  as  such 
were  settled,  leaving  in  their  hands 
only  the  tru^t  estates,  which  were 
severed  from  the  general  assets, 
and  thereafter  separate  accounts 
were  kept  with  each  beneficiary. 
Held,  that  by  the  will  the  testator 
contemplated  and  provided  for  two 
separate  duties  to  be  performed  by 
his  representatives,  first  as  execu- 
tors, and  thereafter  as  trustees, 
and  that  they  were  entitled  to  com- 
missions in  both  capacities,  but 
that  they  were  not  entitled  to  com- 
missions on  the  value  of  the  real 
estate  unsold  at  the  termination  of 
the  trusts.     P/Kenix  v.  Livingston. 

451 

2.  The  act  of  1883  (Chap.  878,  Laws 
of  1883),  in  relation  to  receivers  of 
corporations,  including  the  second 
section  thereof,  in  reference  to  re- 
ceiver's fees,  applies  only  to  re- 
ceivers of  corporations  appointed 
in  proceedings  in  bankruptcy,  and 
a  receiver  appointed  in  an  action 
to  foreclose  a  mortgage  executed 
by  a  corporation  is  not  entitled  to 
the  fees  specified  in  said  section. 
U.  S.  Trust  Co.  V.  N.  T..  W.  S.  <fe 
B.  R.  Co.  478 

3.  The  allowance  of  commissions  to 
such  a  receiver  is  governed  by  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  3320),  providing  for  the 
allowance  by  the  court  or  the  judge 
where  not  '**  otherwise  specially 
prescribed  by  statute."  Id. 


COMMON  CARRIER. 

1.  Where  a  passenger  on  a  railroad, 
by  an  illegal  refusal  to  pay  fare, 
renders  it  the  duty  of  the  conduc- 
tor in  enforcing  the  reasonable 
rules  and  regulalious  of  the  com- 
pany to  eject  him  from  the  cars, 
and  the  refusal  and  resistance  of 
the  passenger  continues  until  after 
force  has   oeen  required   and  ap- 
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plied  to  remove  him,  he  cannot,  hy 
offering  to  pay  fare,  make  the  con- 
tinuance of  the  proceHS  of  expul- 
sion unlawful,  and.  although  he  is 
ejected,  after  an  offer  to  pay  fare, 
at  a  place  where  the  train  ordina- 
rily stops  and  receives  passengers, 
this  does  not  render  tne  railroad 
company  liable.  Peiue  ▼.  D,y  L.A 
IF.  k  R.  Co.  367 

2.  A  carrier  of  passengers  is  not  re 
quired  unconaitionallj  to  accept  all 
persons  who  offer  themselves  for 
transportation  and  tender  fare  ;  he 
may  lawfully  decline  to  receive  or 
carry  those  who  refuse  to  conform 
to  his  reasonable  rules,  after 
knowledge  of  the  same,  or  may 
after  such  refusal  lawfully  eject 
those  who  have  been  received.  Id. 

8.  A  consignee,  who  is  owner  of  the 
consigned  cargo,  is  liable  to  the 
owner  or  master  of  the  vessel  for 
damages  in  the  nature  of  demur- 
mge,  for  unreasonable  delay  in  dis- 
charging the  car^o  after  arrival, 
although  the  bill  of  lading  con- 
tains no  stipulation  as  to  demur- 
rage, and  prescril>es  no  time  within 
which  the  cargo  shall  be  dis- 
charged. SdioU  v.  A.  cC  R,  1.  db  S. 
Co.  602 


4.  By  a  bill  of  lading  of  a  cargo  of 
coal,  the  carrier  was  to  discharge 
the  cargo  at  the  port  of  destina. 
tion.  On  arrival  he  reported  to  the 
defendnnt.t  he  consignee  and  owner 
of  the  coal,  and  requested  to  be 
discharged,  offering  to  do  the 
shoveling  of  the  coal  if  defendant 
would  provide  for  taking  it  away; 
this  it  declined  to  do,  insisting  that 
plaintiff  should  take  his  turn  at 
the  wharf,  and  he  was  detained 
some  seven  days  over  the  custom- 
ary  time  for  discharging  such 
cargo.  In  an  action  to  recover 
demurrage,  held,  that  there  was  in 
effect  an  offer  to  perform  on  the 
part  of  plaintiff,  and  that  it  was  a 
question  of  fact  to  be  determined 
upon  all  the  circumstances  whether 
there  was  unreasonable  delay  on 
the  part  of  defendant  in  discharg- 
ing. Id. 

Se^  Railhoad  Corporations. 


COMPROMISE 

1.  In  an  action  by  a  tax  payer  of  the 
town  of  A.,  to  have  certain  bonds 
issued  by  said  town  adjudged  ille- 
gal and  void,  it  appeared  that  the 
town,  acting  in  supposed  accord, 
ance  with  statutory  provisions 
(Chap.  007.  Laws  of  1860.  as 
amended  by  chap.  035.  Laws  of 
1871)  issued  its  bonds  to  pay  for 
stock  of  a  railroad  corporation, 
which  passed  into  the  hands  of  in- 
nocent holders.  The  bonds  were 
claimed  by  the  town  to  have  been 
illegally  issued,  and  so  invalid. 
While  suits  were  pending  to  en- 
force them,  said  town,  under  the 
act  of  1880  (Chap.  146,  Laws  of 
1880),  authorizing  it  **  to  issue  new 
bonds  pursuant  to  the  provisions 
of  chapter  75,  Laws  of  1878,"  and 
its  amendments,  to  the  amount  and 
extent  of  its  bonded  indebtedness, 
isftued  the  bonds  in  question  in  ex- 
change for,  and  to  retire  the  out- 
standing bonds,  the  new  bonds 
drawing  a  lower  rate  of  interest 
than  the  old  ones.  Said  town  at 
the  time  had  no  other  **  bonded  in- 
debtedness" than  the  original 
bonds  issued  as  above  stated.  Held, 
that  the  action  was  not  maintain- 
able ;  that  the  town  having  eiected 
to  compromise  rather  than  to  con- 
test the  validity  of  the  old  bonds, 
was  estopped  from  thereafter 
questioning  it.  IIUU  v.  PeekshiU 
Sogs.  Bk,  400 

2.  The  defect  alleged  In  the  proceed- 
ings under  which  the  original 
bonds  were  issued  was  that  to  the 
averment  in  the  petition,  that  **  the 
signers  were  a  majority  of  the  tax 
payers  of  the  town,  was  not  added 
the  words  '  not  including  those 
taxed  for  dogs  or  highway  tax 
only.* "  Held,  that  the  defect  did 
not  render  the  bonds  so  absolutely 
void  as  matter  of  law,  but  that 
there  might  be  reasonable  question 
pending  an  adjudication;  enough 
of  doubt  to  justify  the  legislature 
in  authorizing,  and  the  town  in 
effecting  an  amicable  settlement. 

Id. 


COMPTROLLER. 
Where  a  person  entitled  to  a  leg- 
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acy  or  distribute  ire  share  of  a  de- 
'cedent's  estate  is  unknown,  and  tlie 
money  has  i)een  paid  into  tlie  State 
treasury  pursuant  to  tlie  directions 
of  the  Code  of  Civil  Procedure 
(§  2747),  It  is  not  money  of  the 
State,  or  belonging  to  any  of  its 
funds,  or  funds  under  its  mana^e- 
meut,  within  the  meaning  of  tiie 
provision  of  the  State  Constitution 
(Art.  7,  S$  8),  which  prohibits  the 
paying  out  of  such  moneys  "ex 
cept  in  pursuance  of  an  appropria- 
tion by  law,*'  and  upon  compliance 
with  the  requirements  of  the  Code 
and  production  of  a  certified  copy 
of  order  directing  payment  of  tue 
legacy  or  distributive  share  to  a 
claimant,  it  is  the  duty  of  the 
comptroller  to  draw  his  warrant 
therefor  without  such  an  appro- 
priation. People^  ex  rel.  Eoans,  v. 
Cliapin,  683 


CONDITIONS. 

Where  to  a  promise  to  accept  a  bill 
of  exchange  is  attached  a  condi- 
tion  precedent,  which  is  a  substan- 
tive part  of  the  promise,  and  is  so 
coupled  with  it  as  to  show  that  the 

Eromisor  did  not  intend  to  bind 
imself  except  on  compliance  with 
the  condition,  this  is  not  an  uncon- 
ditional promise  to  accept  within 
the  statute  (IRS.  768,  ^§  6,  8) 
such  as  will  support  an  action 
i^ainst  the  promisor  as  acceptor. 
Otr,  Nat,  Bk,  v.  Taakft.  443 

In  €U!tionin  nature  of  quo  war- 
ranto, it  is  no  defence  that  relator  has 
not  taken  oath  of  office  or  demanded 
possession.  These  are  not  conditions 
precedent  to  right  to  recover. 

See  People,  ex  reL,  v.  Nolan      540 


CONFLICT  OF  LAWS. 

In  July,  1344,  defendant,  who  was 
then  residing  in  Toronto.  Canada, 
married  K.,in  this  State  and  lived 
with  him  here  as  his  wife  until 
January,  1860,  when  she  left  him 
and  returned  to  Toronto,  where  she 
continued  to  reside  until  1865.  K. 
removed  to,  and  became  a  resident 
of  Ohio,  and  in  1864,  after  a  resi- 
dence there  of  more  than  a  year, 


he  commenced  an  action  in  that 
State  for  divorce  on  tlie  ground 
that  defendant  had  been  willfuDy 
absent  from  him  for  more  than 
three  years.  A  copy  of  the  peti' 
tion  and  summons  were  mailed  to 
defendant  at  Toronto,  and  were  re. 
ceived  by  her.  Notice  of  the  filing 
of  the  petition,  the  purpose 
thereof,  the  time  for  hearing,  and 
that  depositions  would  be  taken  at 
Toronto  at  a  time  and  place  named, 
was  duly  published.  Depositions 
were  taken  in  pursuance  of  said 
notice,  defendant  being  present  but 
taking  no  part  personally  or  by 
counsel.  No  other  service  was 
made  upon  defendant ;  the  service 
made  was,  under  the  laws  of  Ohio, 
a  legal  service.  A  divorce  was 
granted  in  1864.  By  the  terms  of 
the  decree,  each  party  was  ''re- 
stored to  the  rights  and  privileges 
of  unmarried  persons."  Defend- 
ant afterward  married  the  plaintiff, 
and  they  lived  together  as  husband 
and  wife  until  1880.  Plaintiff, 
prior  to  his  marriage,  knew  of  de- 
fendant's former  marriage  and  of 
the  divorce  proceedings,  but  not  of 
the  particular  circumstances  under 
which  the  decree  of  divorce  was 
obtained.  At  the  time  of  such  mar- 
riage K.  was  and  is  still  living  in 
Ohio.  In  an  action  to  have  the 
marriage  between  the  parties  an- 
nulled, on  the  ground  that  defend- 
ant.  at  the  time  of  such  marriage, 
had  a  husband  living,  and  that  her 
former  marriage  was  still  in  full 
force,  7ield  (Miller,  Danforth 
and  Finch,  JJ.,  dissenting),  that 
the  Ohio  court  acquired  no  juris- 
diction over  the  defendant  and 
the  decree  of  divorce  was,  as  to  her. 
inoperative  and  void;  that,  there- 
fore, the  marriaffe  between  her  and 
plaintiff  was  illegal  and  void. 
O'Dca  v.  O^Bea.  23 


CONSIGNOR    AND    CONSIGNEE. 

A  consignee,  who  is  owner  of  the 
consigned  cargo,  i^  liable  to  the 
owner  or  master  of  the  vessel  for 
damages  in  the  nature  of  demur- 
rage, for  unreasonable  delay  in 
discharging  the  cargo  after  arrival, 
althougli  the  bill  of  lading  con- 
tains no  stipulation  as  to  oemur 
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rafrp,  and  prescribes  no  time  within 
which  the  car^o  shall  be  dls- 
charged.     Scholl  v.  A.  <k  R.  I.  A 


CONSTITUTION. 

1.  A  municipal  corporation  has  no 
right,  in  the  exercise  of  its  power, 
to  determine  when,  where  and 
how  to  make  improvem»nta,  to  do 
BO  upon  a  plan  which  substantially 
involves  the  appropriation  by  it  of 
the  property  of  a  citizen  to  a  public 
use  witliout  making  compennation 
therefor.    SexftH  v.  City  of  B'ldyn. 

2.  R  MerM  that  immunity  from 
liability  for  the  consequences  foU 
lowing  the  exercise  of  judicial  or 
discretionary  power  by  a  municipal 
corporation  presupposes  that  the 
act  performed  may  in  some  man- 
ner be  lawfully  authorized.  Where 
the  act  is  of  such  nature  as  to  con- 
stitute  a  positive  invasion  of  the 
individual  rights  guaranteed  by 
the  Constitution,  legislative  sanc- 
tion is  insutBcieni  as  a  protection. 

Id. 

3.  Where  a  person  entitled  to  a 
legacy  or  distributive  share  of  a 
decedent's  estate  is  unknown,  and 
the  money  has  been  paid  into  the 
Slate  treasury  pursuant  to  the 
directions  of  the  Code  of  Civil  Pro- 
cedure  (§  2747).  it  is  not  money  of 

•  the  State,  or  belonging  to  any  of 
its  funds,  or  funds  under  its  man- 
agement icvithin  the  meaning  of 
the  provision  of  ihe  State  Constitu 
tion  ^Art.  7.  ^  8).  which  prohibits 
the  paying  out  of  such  moneys  '  ex 
cept  in  pursuance  of  an  appropria- 
tion by  law  '  and  upon  compliance 
with  the  requirements  of  the  Code 
and  production  of  a  certified  copy 
of  oraer  directing  payment  of  the 
legacy  or  distributive  share  to  a 
claimant,  it  is  the  duty  of  the 
comptroller  to  draw  his  warrant 
therefor  without  such  an  appropria 
tion.  People,  ex  rel,  Eoans,  v. 
CJiapin.  682 

INSTITUTIONAL  LAW. 
1.  The  act  ot  1885  (Chap.  17,  Laws 


of  1885),  entitled  *'  An  act  for  the 
relief  of  the  village  of  Clinton,  '  is 
not  violative  of  the  constitutional 
provision  (State  Const.,  art.  3, 
^  16),  declaring  that  no  private  or 
loc^l  bill  "shall  embrace  more 
than  one  subject  and  that  shall  be 
expressed  in  the  title  " ;  and  said 
act  was  within  the  authority  of 
the  legislature  and  is  valid.  Bd, 
Water  Comrs,  v.  DwigJit,  9 

2.  Said  act.  although  a  local,  is  not  a 
private  one.  Id, 

3.  The  act  of  1866  (Chap.  367,  Laws 
of  1866),  entitled  **  An  act  relative 
to  the  powers  and  duties  of  the 
commissioners  of  Central  Park,"  is 
not  violative  of  the  constitutional 
requirement  (State  Const.,  art.  3, 
^  16),  that  a  local  or  private  bill 
shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the 
title.        In  re  Knauet,  188 

4.  The  provisions  of  the  Code  of 
Civil  Procedure  (§  1778).  providing 
that  in  an  action  against  a  foreign 
or  domestic  corporation  upon  **a 
promissory  note  or  other  evidence 
of  debt,  for  the  absolute  payment 
of  money,"  the  plaintiflT  may  take 
judgment  as  in  case  of  default, 
unless  defendant  serves  with  its 
answer  or  demurrer  a  copy  of  an 
order  directing  the  issue  to  be  tried, 
etc.,  is  constitutional.  Moran  v. 
L.  I  CUy.  439 

Chapter  75,    Laws   of   1878. 

conatituiiotial. 

,  See  IliUa  v.  /».  S.  Bank.  '  490 

Chapter  277,   Laws  of  1878, 

amending  charier  of  village  of  Port 
Chester,  violative  of  eonstitutional 
provision  {Art.  3.  >^  16),  requiring  tfiat 
a  local  bill  shall  embrace  but  one  sub- 
ject, iohwh  shall  be  expressed  in  title. 

See  Tmgue  v.  Village  of  Port 
CJieeier.  294 

When  connderation  of  ques- 
tion as  to  constitutionality  of  law  au- 
thorizing a  local  improvement  property 
refused  on  motion  to  vacate  appoint- 
ment of  commissioners  and  party  left 
to  his  remedy  by  action. 

See  In  re  opening,  etc  ,  of  Flushing 
Ave  (Mem.)  678 
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CONSTRUCTION. 

The  description  clause  in  a  deed  !s  to 
be  so  construed  if  poMsible  as  to 
carry  out  the  intent  of  the  parties; 
for  this  purpose  falne  particulars 
in  the  description  are  to  be  rejected 
and  less  material  points  subordi- 
nated to  the  more  certain  and 
material  ones  when  there  is  incon- 
sistency between  them;  thusmonu 
ments  general  ly  control  courses  and 
distances.     Masteny.  Olcott.      152 


CONTEMPT. 

1.  An  act  which  is  not  a  ciyil  or 
private  contempt,  and  is  not  enu- 
merated among  criminal  contempts 
^Code  of  Civ.  Pro.,  i^  8),  is  not  a 
contempt,  although  it  may  be  pun- 
ishable as  a  misdemeanor.  People, 
ex  rel.  Jiutisell.v.  Ct.  Oyerdk  Termi^ 
ner,  245 

2.  During  the  progress  of  the  trial  of 
an  indictment  for  assault  with  in- 
tent to  kill,  one  of  the  jurors  went 
to  the  scene  of  the  affray  for  the 
purpose  of  acquainting  himself 
with  the  locality.  For  this  act  he 
was  adjuds^ed  by  the  court  guilty 
of  contempt,  and  was  committed 
therefor.    Meld  error.  Id. 

3.  The  distinction  l}etween  private  or 
civil  and  public  or  criminal  con- 
tempts pointed  out.  Id. 

— r  /^  seems  a  j  udgment  in  replevin 
where  no  damages  have  been  assessed  oru 
talite  of  property  found  can  only  be 
enforced  by  execution,  not  by  punish- 
ment for  contempt. 

Hammond  v.  Morgan.  179 


CONTRACT. 

.  A  contract  for  the  sale  of  goods 
may  not  be  predicated  on  an  offer 
which  was  modified  or  withdrawn 
before  an  unconditional  acceptance. 
Sc/ienectady  Stove  Co.  v.  Holbrook. 

45 

.  Under  an  offer  of  immediate  sale, 
the  buyer  cannot  extend  the  times 


of    payment,  by   postponing    the 
time    of     delivery,    without    the 

Id. 


vendor's  consent. 


3.  On  August  16,  1879,  plaintiff",  in 
answer  to  a  request  from  defend- 
ant*s  firm,  gave  by  letter  its  prices 
for  certain  goods,  with  this  state- 
ment, *'  this  price  only  to  hold  good 
till  thirtieth  September."  On  Sep. 
tember  twenty-second  defendants) 
sent  an  order  with  directions,  to 
liave  the  goods  ordered,  put  up  and 
marked  in  a  specified  way,  and  sent 
in  five  or  six  shipments,  at  intervals 
of  ten  days  or  two  weeks.  Ju  Sep- 
tember,  prior  to  the  giving  of  the 
order,  C.,  an  agent  of  the  plaintiff*, 
had  made  to  defendant  a  proposi- 
tion, modifying  slightly  the  writ- 
ten offer  ;  plaintiff,  on  September 
twenty-fifth,  wrote  defendants,  ac- 
knowledging receipt  of  order,  giv- 
ing their  understanding  of  the 
terms  proposed  by  C.\  on  Sep- 
tember twenty-ninth,  defendants 
sent  another  order,  claiming,  how- 

.  ever,  that  the  prices  given  by  C. 
were  leas  than  as  stated  by  plaintiff*; 
plaintiff  returned  the  order,  with 
letter,  stating  it  was  beyond  its 
power  to  accept.  In  an  action  to 
recover  for  the  goods  delivered 
under  the  first  order,  defendants 
set  up  as  a  counter-claim,  damages 
for  failure  to  fill  the  second  order. 
Held  untenable  ;  that  no  contract 
was  made  for  the  sale  of  the  goods 
specified  in  such  order.  Id. 

4.  The  parties  entered  into  a  contract 
by  which  defendant  figreed  that, 
if  plaintiffs  should  succeed  in  sell- 
ing fifty  of  the  defendant's  sew- 
ing machines  to  one  firm  or  party 
in  Mexico,  during  a  trip  of  their 
agent  about  to  be  made,  for  every 
fifty  machines  so  sold  they  should 
have  the  sole  agency  for  the  sale 
of  said  machines  in  that  locality, 
and  defendant  agreed  to  furnish 
the  machines.  Plaintiffs'  agent 
made  two  sales  of  fifty  machines  to 
persons  in  different  localities  in 
Mexico,  under  an  agreement  that 
the  purchaser  should  be  the  ^ole 
agent  for  the  sale  ot  the  machines  in 
that  locality;  one  of  the  orders  de- 
fendant filled,  the  other  it  refused, 
and  refused  to  fill  further  orders 
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from  plaintiffs  or  their  agents,  and 
rt^pudiated  the  contract.  In  an  ac- 
tion to  recover  damages  for  breacli 
of  the  contract,  held,  that  plaintiff.^ 
were  not  contiued  to  tiie  damages 
sustained  by  reason  of  tlie  refusal 
of  the  defendant  to  fill  the  order.'^ 
actually  given,  but  were  entitled  to 
recover  such  damages  as  they  could 
show  tbey  had  sustained  by  a  total 
breach  of  the  contract,  i.  «.,  the 
value  of  the  contract;  not  merely 
imaginary  or  speculative  damages, 
but  such  as  were  reasonably  cer- 
tain, and  such  only  as  actually 
followed  or  micht  follow  from 
such  breacli,  such  as  a  jury  could 
determine  approximately  upon  rea- 
sonable conjecture  and  probable 
estimates.  Wakeman  v.  W,  <&  W. 
Jifg,  Co.  20.) 

5.  A  person  violating  a  contract  should 
not  be  permitted  entirely  to  escape 
liability  becHUse  the  amount  of  the 
damage  he  has  caused  is  uncertain. 

Id. 

6.  Prospective  profits,  so  far  as  they 
can  properly  be  proved,  and  which 
would  certainly  have  been  realized 
but  for  defendant's  df^fault,  are  al- 
lowable as  damages,  although  the 
amount  is  uncertain.  Id. 

7.  The  rule  that  damages  which  are 
contingent  and  uncertain  cannot 
be  recovered  embraces  only  such  as 
are  not  the  certain  result  of  the 
breach,  not  such  as  are  the  certain 
result  but   uncertain  in  amount. 

Id. 

8.  It  is  essenUal  to 'the  legal  state, 
ment  in  a  complaint  of  a  cause  of 
action  ex  contractu,  that  it  should 
allege  an  existing  contract  and  the 
performance  by  plaintiff  of  such 
conditions  precedent  as  are  thereby 
provided,  or  a  tender  of  perform- 
ance or  some  adequate  excuse  for 
non-performance.  Bogardus  v.  iV. 
Y.  L.  Ins.  Co.  31i8 

9.  Snch  an  excuse  exists  only  when 
the  defendant  has  prevented  per 
formance  by  plaintiff,  or  has  him- 
self wholly  refused  to  perform,  or 
has  wholly  disabled  himself  from 
completing  a  substantial  perform- 
ance.  Id. 


10.  The  failure. of  the  defendant  to 
perform  some  of  the  obligations  of 
tbe  contract  which  go  to  a  part  only 
of  the  consideration,  when  the 
breach  may  be  paid  for  in  damages, 
is  not  sufficient.  Id. 

11.  A  mere  representation  made  dur- 
ing the  pendency  of  negotiations 
for  a  contract  is  not  actionable, 
even  if  untrue  :  it  must  appear  to 
have  been  material  and  made  under 
such  circumstances  as  to  show  that 
it  was  intended  as  a  warranty  of 
the  fact  represented,  and  so  con- 
stituting  a  contract.  A  mere  alle- 
gation in  a  complaint,  therefore, of 
a  representation  is  not  equivalent 
to  an  averment  of  warranty  or  con- 
tract. Id. 

12.  Plaintiff  purchased  of  defendant 
certain  personal  property  covered 
by  a  chattel  mortgage  :  the  latter 
gave  a  bill  of  sale  by  which  be 
covenanted  * '  to  warrant  and  de> 
fend  the  sale,"  and  a  writing  by 
which  he  certified  that  the  chattel 
mortgage  would  thereafter  be  paid 
by  him  ;  not  having  been  paid  it 
was  foreclosed  and  the  property 
was  purchased  by  N.  for  f 700,  the 
amount  due  on  the  mortgage.  N. 
claimed  the  property,  and  plaintiff 
paid  him  $1,000  therefor.  In  an 
action  to  recover  damages  for  the 
breach  of  defendant's  agreements 
plaintiff  recovered  the  amount  due 
on  the  mortgage.  Held  no  error  ; 
that  no  actual  eviction  was  neces- 
sary to  sustain  the  action  ;  that  as 
he  could  not  withhold  the  property 
from  the  purchaser  without  be- 
coming a  wrong-doer,  his  submis- 
sion, although  peaceable,  was  not 
voluntary.     CahiU  v.  Smiths     355 

13.  Defendant  contracted  to  sell 
plaintiff  ten  car-loads  of  iron  — 
**(C)  Blooms"  —  to  be  delivered 
"as  fast  as  they  may  be  produced, 
small  enough  to  meet  the  u.<«ual 
requirements  of  measure."  Five 
car-loads  were  delivered  In  an 
action  to  recover  damages  for  non- 
delivery of  the  residue,  held,  the 
contract  required,  not  simply  that 
the  blooms  should  be  delivered  as 
fast  as  they  were  actually  pro- 
duced, but  that  they  should  be 
produced  in  the  ordinary  opera- 
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tioDS  of  defendant's  forge,  with 
reasonable  diligence  and  by  reason- 
able and  proper  efforts,  and  de- 
fendant was  not  authorized  to  stop 
the  production  from  motives  of 
economy  or  convenience.  JSlewart 
V.  Marvel.  357 

14.  Evidence  was  offered  on  the  part 
of  plaintiffs  and  received  under 
objection,  that  defendant  stated, 
at  the  time  the  contract  was  made, 
that  he  could  produce  a  car  load 
of  blooms  for  delivery  every  ten 
days.     Udd  no  error.  Jd. 

35.  The  parties  entered  into  a  con- 
tract by  which  plaintiff  agreed  to 
alter  certain  boilers  belonging  to 
defendants,  in  a  manner  specified, 
the  stipulated  price  for  the  work 
defendants  agreed  to  pay  as  soon 
as  they  "  are  satisfied  that  the 
boilers  as  changed  are  a  success." 
Tiie  work  was  completed  within 
the  time  agreed  upon,  and  defend- 
ants then  began  and  thereafter 
continued  the  use  of  the  b<iilers 
without  objection  or  complaint. 
In  an  action  to  recover  the  con- 
tract-price  defendants  claimed  that 
the  question  as  to  whether  the 
work  was  a  success  was  one  for 
them  alone  to  determine.  Held 
untenable;  and  that  a  simple  alle- 
gation of  dissatisfaction,  without 
a  good  reason  therefor,  was  no  de- 
fense. Duplex  S,  B.  Co.  v.  Oar- 
den,  887 

16.  Under  such  a  contract,  that 
whicli  the  law  will  say  a  contract- 
ing party  ought  in  reason  to  be 
satisfied  with,  that  it  will  say  he 
is  satisfied  with.  Jd. 

17.  Prior  to  the  passage  of  the  Ena- 
bling Act  of  1884  (Chap.  381.  Laws 
of  1884)  a  married  woman,  who  had 
no  separate  estate  and  was  not  en- 
gngea  in  any  separate  business, 
was  incapable,  by  reason  of  her 
coverture,  of  makins:  a  contract. 
Linderman  v.  Farquharson,      434 

18.  Even  where  she  had  a  separate 
estate,  a  promissory  note  made  by 
her  was  open  to  the  defense  of 
want  of  conf«idemtion,  nUhonir]i  in 
the  hands  of  a  bona  fide  holder  for 
value.  Id, 


19.  Defendants'  firm,  doing  businesfl 
in  the  city  of  New  York,  wrote  a 
letter  to  B.  &  Co.,  a  firm  doin({ 
business  in  New  Orleans,  which 
contained  this  clause  "  We  are 
ready  to  pay  your  sight  drafts  on 
us  which  you  advise  us  as  having 
been  drawn  against  particularly 
described  shipments  to  the  extent 
of  $50,000  on  account  of  subse- 
quent remittances.*'  Plaintiff,  in 
reliance  upon  this  letter,  purchased 
of  B.  &  Co.  two  sight  drafts,  drawn 
by  that'  firm  upon  defendants. 
They  were  not  accompanied  by 
bills  of  lading  or  any  advices  of 
shipments,  and  no  such  advices 
were  sent  to  defendants.  Defend 
ants  refused  to  pay  the  drafts. 
In  an  action  thereon,  ?ield^  that  it 
could  not  be  sustained  either  as  an 
action  upon  an  acceptance,  be- 
cause the  promise  was  conditional, 
nor  as  an  action  upon  the  letter, 
treating  it  as  a  general  letter  of 
credit,  oecause  the  condition  upon 
which  the  liability  depended  was 
not  performed ;  that  while  the 
letter  did  not  contemplate  that 
drafts  were  to  be  accompanied  by 
bills  of  lading,  or  were  only  to  be 
drawn  after  shipment  had  been 
fully  completed,  the  promise  was 
limited  to  the  acceptance  of  such 
uncovered  drafts  as  should  be 
drawn  on  the  credit  of  specific 
shipments  in  progress  but  not  com- 
pit- ted,  of  which  defendants  should 
be  particularly  advised  before  the 
drafts  were  presented  for  payment. 
Oer.  Nat.  Bk.  v.  laak*.  442 

20.  Prior  to  the  passage  of  the  Penal 
Code,  which  makes  it  a  misde- 
meanor  to  sell,  or  offer  for  sale, 
any  packa&fe  of  goods  fal.sely 
marked  as  to  place  where  manu- 
factured, quality  or  grade  ($5  438), 
a  contract  for  the  sale  of  goods 
to  be  furnished  with  deceptive 
labels,  intended  by  the  parties  and 
calculated  to  deceive  customers  of 
the  purchaser,  was  against  public 
policy,  and  the  courts  will  not  aid 
either  party  to  enforce  such  a  con- 
tract.    Materne  v.  Horwiiz,       469 

21.  Where,  therefore,  plaintiffs  con 
tract ed  to  sell  and  deliver  to  de 
fendants  domestic  sardines  with 
labels  upon  the  boxes  representing 
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that  they  were  put  np  at  foreign 
ports  hy  firms  there  engaged  iu 
the  sardine  trade,  it  being  known 
to  both  parties  tliat  the  labels  were 
need  to  deceive  the  consamers,-^ 
Sdd,  that  plaintiffs  were  not  entl- 
tied  to  maintain  an  action  to  re- 
cover  the  oontract-price  for  the 
sardines,  which  plaintiffs  ten- 
dered, but  defendants  refused  to 
accept  and  pay  for.  Id. 

23.  Defendants  contracted  to  sell 
and  deliver  to  plaintiffs  one  hun- 
dred and  seventj-five  cases  Con- 
necticut tobacco,  guaranteed  "  to 
be  like  samples."  On  receipt  of 
bill  plaintiffs  paid  for  the  purchase, 
by  giving  their  promissory  note 
for  tlie  amount  The  tobacco  de- 
livered  proved  to  be  Massachu- 
setts tobacco,  which  was  of  less 
value  than  the  Connecti<!ut ;  some 
of  the  cases  were  also  inferior  to 
the  samples.  Defendants  were 
notified  of  the  defects,  and  re- 
quested  to  return  the  note  and 
take  back  the  tobacco,  but  refused 
BO  to  do  ;  it  was  then,  upon  notice 
to  defendants,  sold  at  auction,  in 
one  lump.  In  an  action  to  recover 
damages  for  breach  of  the  con- 
tract, field,  that  plaintiffd'  sale  of 
the  tobacco  in  a  lump  did  not  de- 
feat their  right  to  recover;  that 
the  measure  of  damages  was  the 
difference  in  value  of  the  tobacco 
as  warranted,  and  that  actually 
delivered  ;  and,  to  ascertain  the 
latter,  in  the  absence  of  other 
testimony,  the  amount  received  at 
the  auction  sale  was  properly  re- 
sorted to.  Also  Tield,  the  fact  that 
a  note  was  given  for  the  purchase- 
price,  which  it  did  not  appear  had 
been  paid,  did  not  defeat  a  recov- 
ery; that,  under  the  circum- 
stances, plaintiffs'  liability  on  tlie 
note  must  be  deemed  the  equiva- 
lent for  cash.    Buck  v.  Levy.    611 

23.  A  payment,  to  take  an  oral  con- 
tract for  the  sale  of  goods,  for  the 
price  of  $50  or  more,  out  of  the 
statute  of  frauds,  must  be  made 
at  the  time  of  the  contract.  (2  R. 
&  136,  g  3.)  A  payment  subse- 
quently made,  altiiough  conform- 
ing to  the  oral  agreement,  is  in- 
sufficient of  itself  to  make  the 
prior  agreement  valid  ;  there  must 
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be  additional  proof  sufficient  to 
show  that  at  the  time  of  the  pay- 
ment, the  terms  of  the  prior  oral 
contract  were  in  the  minds  of  the 
parties  and  were  reaffirmed  by 
them.  In  which  case  a  cause  of 
action  arises  not  on  the  prior  oral 
contract,  but  on  the  new  agree- 
ment.   Jackson  V.  Tapper.        615 

24.  Such  a  prior  void  contract,  how- 
ever, may  be  validated  by  a  subse- 
quent receipt  and  acceptance, 
pursuant  thereto;  by  the  buyer,  of 
the  goods  or  a  portion  of  them.  Id, 

An  to  meanure  of  damages  for 

breach  of  contract  to  do  work. 

Sfie  B.  P.  iSt  H.  D.  EstablUhment 
V.  Wkartoa.  {Mem.)  631 

S'lMciency  of  toritten  note  or 

memorandum  to  take  contract  for 
sale  of  goods  for  the  price  of  $50  or 
over  out  of  statute  of  frauds. 

See  DougJUy  v.  M.  B.  Co.  {Mem.) 

644 

CORPORATIONS. 

The  act  of  1883  (Chap.  378,  Laws  of 
1883),  in  relation  to  receivers  of 
corporations,  including  the  second 
section  thereof,  in  reference  to  re- 
ceiver's fees,  applies  only  to  receiv- 
ers of  corporations  appointed  in 
proceedings  in  bankruptcy,  and  a 
receiver  appointed  in  an  action  to 
foreclose  a  mortgage  executed  by 
a  corporation  is  not  entitled  to  the 
fees  specified  in  said  section.  U. 
8.  Trust  Co.  V.  K  F.,  W.  8.  A  B. 
R.  Co.  478 

See  Bbnetolekt,  etc..  Associations. 
Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 
Manufacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COSTS. 

1.  The  court  has  no  authority  to 
impose  as  a  condition  of  granting 
an  order  to  set  aside  an  execution 
against  the  person,  unlawfully  is- 
sued, that  defendant  shall  stipu- 
late  not  to  sue  for  damages  for 
an  arrest  under  the  unlawful  pro- 

91 
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ceas;  nor  does  the  fact  that  the 
order  awards  costs,  authorize  the 
condition.     Chapin  v.  Fatter,        1 

2.  It  seems  that  if  the  condition  he 
attached  to  the  award  of  costs 
only,  it  would  be  proper.  Id. 

3.  The  provision  of  the  act  of  1880 
(§  6,  chap.  269,  Laws  of  1880)  pro. 
vidinfl:  for  the  review  and  correc- 
tiou  of  assessments,  which  declares 
that  costs  shall  not  be  awarded 
against  assessors  whose  proceed- 
ings may  be  reviewed  under  the 
act,  only  relieves  the  assessors 
from  costs  upon  the  hearing  at 
Special  Term.  Costs  of  appecLl  are 
to  be  given  or  withheld  in  the  dis- 
cretiou  of  the  court.  (Code  of  Civ. 
Pro.,  g  3239.)  People,  ex  rel.  Smith, 
V.  Comers  of  Taxes,  etc,  651 


COUNTY  TREASURER. 

A  failure  upon  the  part  of  a  county 
treasurer  to  collect  a  bond  and 
mortgage  in  his  hands  as  such  is 
not  alone  sufficient  to  create  a  lia- 
bility against  him.  Facts  must  be 
shown  establishing  a  .neglect  of 
duty  on  his  part.  WooUey  v. 
Baldwin.  688 


COURT 

See  Court  op  Appeals. 
General  Term. 
Supreme  Court. 
Surrogate's  Court. 


COURT  OF  APPEALS. 

The  provision  of  the  Code  of  Crim- 
inal Procedure  (§  527),  as  amended 
by  chapter  360,  Laws  of  1882, 
authorizing  the  appellate  court  to 
order  a  new  trial  in  a  criminal 
action,  although  no  exceptions 
were  taken  on  trial,  applies  only 
to  the  Supreme  Court ;  this  court 
has  no  authority  to  review  the 
judgment  unless  exceptions  have 
been  duly  and  properly  taken. 
People  v.  Donovan.  632 

See  Appeal. 


COVENANT. 

When  grantee   not  bound  by 

assumption  clause  in  deed. 
See  KeUy  v.  Qeer.  {Mem )  664 


CREDITOR'S  SUIT. 

1.  Plaintiffs  commenced  an  action 
against  defendant  McC,  by  ser- 
vice of  summons  by  publication. 
An  attachment  was  issued  therein, 
which  was  levied  upon  certain 
lands,  and  plaintiffs  obtained 
judgment.  In  an  action  brought 
to  set  aside  as  fraudulent  against 
creditors,  a  conveyance  of  land  by 
McC.  to  defendant  McG.,  and  to 
have  the  judgment  declared  a  lien 
thereon,  the  latter  attacked  the  at- 
tachment proceedings  and  the 
judgment.  McG.  was  found  guilty 
of  co-operating  with  McC.  to  de- 
fraud his  creditors.  Held,  that 
the  proceedings  should  be  upheld 
unless  absolutely  void  for  jurisdic- 
tional defects;  and  that  they 
should  be  liberally  construed  to 
uphold  the  judgment,  although 
they  might  have  been  held  insuf- 
ficient in  a  direct  proceeding  by 
the  judgment  debtor  to  set  them 
aside.     Denman  v.  McOuire.     161 

2.  While  judgment  creditors,  hold- 
ing distinct  and  several  judg- 
ments, may  unite  in  an  action  to 
set  aside  a  conveyance  of  land  by 
the  common  debtor,  made  in  fraud 
of  their  rights  as  creditors,  they 
are  not  all  necessary  parties  to 
such  an  action,  and  where  one  of 
them  has  commenced  such  an 
action,  the  Code  of  Civil  Proced- 
ure (§  452)  does  not  require  the 
court  to  compel  the  plaintiffs  to 
bring  in  the  other  judgment  cred- 
itors. W?UU's  Bk,  of  Bvffalo  v. 
Far  tiling.  844 

8.  An  order,  therefore,  denying  a 
motion  of  other  judgment  crediu 
ore  to  be  allowed  to  intervene  in 
such  an  action  is  discretionary  and 
is  not  reviewable  here.  Id. 

4.  It  seems  that  the  judgments  are 
liens  upon  the  land  in  the  order 
of  their  docketing,  and  if  the 
plaintiff  in  the  action  to  set  aside 
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the  conveyanco  succcedd  in  estab- 
lishiup^  the  fraud,  he  is  entitled 
to  a  judgment  setting  aside  tbe 
convejauce  simply,  or  the  court 
luaj  compel  the  fraudulent  grantee 
to  convey  the  lauds  to  a  receiver, 
to  be  sold  to  satisfy  plaintiffs 
judgment.  If  it  simply  sets  aside 
the  conveyance,  the  land  will  re- 
main charged  with  the  liens  of  the 
several  judgments  in  their  order: 
if  it  appoints  a  receiver  and  directs 
a  conveyance  to  him,  and  the  plain- 
tiff in  the  action  is  a  junior  judg- 
ment creditor,  a  purcliaser  under 
the  receiver's  sale  will  take  as  of 
the  time  of  the  debtor's  convey- 
•ance  to  the  receiver,  subject,  how- 
ever, to  the  liens  of  the  prior  judsf- 
lueuts.  Id. 

5.  The  result,  therefore,  in  either 
nise  will  not  aflTect  the  liens  of  said 
judgments.  Id. 

6.  In  such  an  action  plaintiff  also 
sought  to  charge  certain  otlier 
lands  with  the  lien  of  its  judg- 
ment, on  the  ground  that  tbe  de- 
fendant was  entitled  to  it  a.4  dev- 
isee of  G.,  who  had  caused  it  to 
be  conveyed  to  K.  as  security  for  a 
debt  which  had  since  l)een  paid. 
Held,  that  this  did  not  entitle  the 
senior  judgment  creditors  to  inter- 
vene, as  a  judgment  in  accordance 
with  the  telief  demanded  would 
not  prejudice  any  right  which  they 
might  have  to  enforce  their  judg- 
ments against  the  lands.  Id. 

Wlien  ftssets  of   an  iruiolrent 

firm  may  not  be  reaclted  and  airplied 
to  pay  tnent  of  individual  debt  of  one 
of  the  cit'pfirtnerti. 

ike  F.  E,  Co.  v.  LevoU.  {Mem,)  674 


CRIMINAL  TRIAL. 

The  provision  of  the  Code  of  Civil 
Proct^dure($$  834)  prohibiting  physi- 
cians and  surgeons  from  disclosing 
information  acquired  in  attending 
a  patient  is  applicable  to  criminal 
trials.  (Code  of  Criminal  Proced- 
ure, §  392.)  Pe(/ple  v.  Murphy.  120 

When  challenge  ftr  cause,  on 

criminal  trial,  properly  orerrnle.d. 
See  People  v.  OUo.  [Mem.)         090 


DAMAGES. 

1.  Plaintiff  owned  a  lot  in  the  city  of 
B.,  bounded  easterly  by  the  water- 
line  of  the  East  river,  and  southerly 
by  the  central  line  of  J.  street, 
which  street  terminated  at  said 
water-line.  A  wharf  had  been 
built  in  front  of  his  lot,  extending 
to  the  center  of  said  street,  which 
plaintiff  maintained,  receiving 
wharfage  from  all  persons  using 
the  same.  The  city  authorities 
built  a  pier  at  the  end  of  the  street, 
shutting  off  from  the  water  that 
portion  of  plaintiff*s  wharf  in  front 
of  his  half  of  the  street.  In  an 
action  to  recover  damages,  Jidd, 
that  the  erection  of  the  pier  was  a 
wrongful  interference  with  plain- 
tiff's rights,  and  rendered  the  city 
liable;  that  the  pier  was  to  be  con- 
sidered as  an  accretion,  and  so  much 
of  it  as  was  in  front  of  his  half  of 
the  street  became  his;  also,  that 
plaintiff  was  entitled  to  recover,  as 
damages,  the  wharfage  received  by 
the  city  from  that  portion  of  the 
pier  in  front  of  his  land;  that  de- 
fendant,  having  wrongfully  col- 
lected the  wharfage,  was  not  enti- 
tled to  any  allowance  for  expenses 
incurred  in  collecting;  the  same,  or 
for  the  cost  of  building  the  wrong- 
ful structure,  or  keeping  it  in  re- 
pair. Steers  y.  City  of  Brooklyn.  51 

3.  Where  a  railroad  is  unlawfully 
constructed  in  a  street,  in  an  action 
by  an  adjacent  owner  to  recovei 
damages,  he  is  entitled  to  recover 
simply  the  damages  sustained  up 
to  the  commencement  of  the  action, 
and  it  seems,  for  any  damages  there- 
after sustained  other  actions  may 
be  brought  successively  until  the 
-nuisance  shall  be  abated.  The 
structure  being  a  nuisance  the  rail- 
road  company  is  under  legal  obli- 
gation to  remove  it,  and  it  is  not  to 
be  presumed  that  it  will  continue 
it  permanently.  Damages,  there- 
fore, may  not  be  awarded  upon 
that  assumption,  nor  will  the  judg- 
ment operate  as  a  purchase  of  the 
right  to  have  the  structure  remain. 
UUne  V.  jyr.  F.  C.  db  II.  R.  11.  R. 
Co.  9» 

3.  Accoriingly  held,  that  proof  and 
an  allowance  as  damages  for  the 
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176 
§§968,  972.  Hammond  v.  Morgan. 

179 
§§  1035  et  seq.  People  o.  KUrnan, 
(Mem,)  618 

8  1180.  Hildreth  v.  aty  of  Troy,  234 
§  1225.  Hammond  v.  Morgan.  179 
§  1309.  Evans  v  Barker,  289 

§§  1730,  1731.  Hammond  y.  Morgan. 

179 
§  1778.  Moran  v.  Long  Island  CUy. 

439 
§g  1948,  1953. 1984.  PeopU,exrel„  v. 
Nolan.  439 

§2747.  People, exrel.,  V.  Ghapin.  682 
§  3239.  People,  ex  rel„  v.  CVrnV*.  651 
§  3320.  iZ:  5.  T.  Co.  V.  iyr.  r.,  Tf.  A 
<fc  5.  i2.  Co..  478 


CODE   OF    CRIMINAL    PROCED- 
URE. 

§§  376,  380.     People  v.  Otto.  {Mem.) 

690 
S  392.  PeopU  V.  Murphy  126 

§  627.  Peo})le  v.  Donovan,  632 


CODE  OP  REMEDIAL  JUSTICE. 

•Proceedings  taken  during  the  twenty 
days  that  the  Code  of  Remedial 
JuHtice  was  in  force  were  valid  if 
taken  under  that  C-ode,  or  under 
the  Code  of  Procedure,  so  far  as 
any  action  was  based  upon  them 
prior  to  September  1,  1877.  when 
the  Code  of  Civil  Procedure  went 
into  effect.     Denman  v.  McOuire. 

161 


COMMISSIONS. 

1.  The  will  of  W.,  after  directing  the 
payment  of  debts  and  expenses, 
named  six  persons  as  "  executors 
of  and  trustees  under  **  it.  A  se- 
ries of  separate  trust  estates  were 
constituted,  running  for  the  lives 
of  thespeci^ed  beneBciaries.  Some 
of  these  required  specific  sums  to 
be  set  apart,  others  provided  for 
the  severance  of  the  trust  estates 
from  the  general  assets,  and  their 
management  by  five  of  the  six  per 
sons  so  named,  holding  as  trustees. 
A  large  portion  of  the  trust  estate 
consisted  of  real  estate,  and  pro- 
▼isiou   was    made    for    partition. 


Authority  was  conferred  upon  the 
trustees  to  lease  and  to  sell  certain 
portions,  and  general  authority  for 
the  management  of  the  land.  The 
trustees  were  also  empowered,  in 
their  discretion,  to  commit,  by  revo- 
cable  power  of  attorney,  the  man- 
agement of  certain  of  the  trust  es- 
tates to  the  beneficiary.  The 
accounts  of  the  executors  as  such 
were  settled,  leaving  in  their  hands 
only  the  truot  estates,  which  were 
severed  from  the  general  assets, 
and  thereafter  separate  accounts 
were  kept  with  each  beneficiary. 
Held,  that  by  the  wilJ  the  testator 
contemplated  and  provided  for  two 
separate  duties  to  be  performed  by 
his  representatives,  first  as  execu- 
tors, and  thereafter  as  trustees, 
and  that  they  were  entitled  to  com- 
missions in  both  capacities,  but 
that  they  were  not  entitled  to  com- 
missions on  the  value  of  the  real 
estate  unsold  at  the  termination  of 
the  trusts.     P/uxniz  v.  Livingston. 

451 

2.  The  act  of  1883  (Chap.  878.  Laws 
of  1883),  in  relation  to  rc^celvers  of 
corporations,  including  the  second 
section  thereof,  in  reference  to  re- 
ceiver's  fees,  applies  only  to  re- 
ceivers of  corporations  appointed 
in  proceedings  in  bankruptcy,  and 
a  receiver  appointed  iu  an  action 
to  foreclose  a  mortgage  executed 
by  a  corporation  is  not  entitled  to 
the  fees  specified  in  said  section. 
U.  8.  Trust  Co.  v.  N.  F.,  W.  S.  A 
B.  R.  Co.  478 

3.  The  allowance  of  commissions  to 
such  a  receiver  is  governed  by  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  3320),  providing  for  the 
allowance  by  the  court  or  the  judse 
where  not  "  otherwise  specially 
prescribed  by  statute."  Id. 


COMMON  CARRIER. 

1.  Where  a  passenger  on  a  railroad, 
by  an  illegal  refusal  to  pay  fare, 
renders  it  the  duty  of  the  conduc 
tor  in  enforcing  the  reasonable 
rules  and  regulf^ions  of  the  com- 
pany to  eject  him  from  the  cars, 
and  the  refusal  and  resistance  of 
the  passenger  continues  until  after 
force  has  l>een  required   and  ap- 
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plied  to  remove  him,  he  cannot,  bj 
oflFwring  to  "p^y  fare,  make  the  con- 
tinuance of  the  process  of  expul- 
Biou  unlawful*  and.  although  he  is 
ejected,  after  an  offer  to  paj  fare, 
at  a  place  where  the  train  «)rdina- 
T\\y  stops  and  receives  passengers, 
this  does  not  render  tne  railroad 
company  liable.  Peiue  y.  D,,  L.A 
TF.  R.  R  Co.  367 

2.  A  carrier  of  passengers  is  not  re- 
quired unconaitionally  to  accept  all 
persons  who  offer  themselves  for 
transportation  and  tender  fare  ;  he 
may  lawfully  decline  to  receive  or 
carry  those  who  refuse  to  conform 
to  his  reasonable  rules,  after 
knowledge  of  the  same,  or  may 
after  such  refusal  lawfully  eject 
those  who  have  been  received.  Id. 

8.  A  consignee,  who  is  owner  of  the 
consigned  cargo,  is  liable  to  the 
owner  or  master  of  the  vessel  for 
damages  in  the  nature  of  demur- 
mge,  for  unreasonable  delay  in  dis- 
charging the  car^o  after  arrival, 
although  the  bill  of  lading  con- 
tains  no  stipulation  as  to  demur- 
rage, and  pre8cril>es  no  time  within 
which  the  cargo  shall  be  dis- 
charged. JSc/ioU  V.  A.  it  R.  L  &  S. 
Co.  602 

4.  By  a  bill  of  lading  of  a  cargo  of 
coal,  the  carrier  was  to  discharge 
the  cargo  at  the  port  of  destina- 
tion. On  arrival  he  reported  to  the 
defendant,!  he  consignee  and  owner 
of  the  coal,  and  requested  to  be 
discharged,  offering  to  do  the 
shoveling  of  the  coal  if  defendant 
would  provide  for  taking  it  away; 
this  it  declined  to  do,  insisting  that 
plaintiff  should  take  his  turn  at 
the  wharf,  and  he  was  detained 
some  seven  days  over  the  custom- 
ary time  for  discharging  such 
cargo.  In  an  action  to  recover 
demurrage,  held,  that  there  was  in 
effect  an  offer  to  perform  on  the 
part  of  plaintiff,  and  that  it  was  a 
question  of  fact  to  b«  determined 
upon  all  the  circumstances  whetlier 
there  was  unreasonable  delay  on 
the  part  of  defendant  in  discharg- 
ing. Id. 

Se^  Railiioad  Corporations. 


COMPROMISE 

1.  In  an  action  by  a  tax  payer  of  the 
towu  of  A.,  to  have  ceriain  bonds 
issued  by  said  town  adjudged  ille- 
gal and  void,  it  appeared  that  the 
town,  acting  in  supposed  accord- 
ance with  statutory  provisions 
(Chap.  907,  Laws  of  1860,  as 
amended  by  chap.  925.  I-«aws  of 
1871)  issued  its  bonds  to  pay  for 
stock  of  a  railroad  corporation, 
which  passed  into  the  hands  of  in- 
nocent holders.  The  bonds  were 
claimed  by  the  town  to  have  been 
illegally  issued,  and  so  invalid. 
While  suits  were  pending  to  en- 
force them,  said  town,  under  the 
act  of  1880  (Chap.  146,  Laws  of 
1880),  authorizing  it  **  to  issue  new 
bonds  pursuant  to  the  provisions 
of  chapter  75.  Laws  of  1878,"  and 
its  amendments,  to  the  amount  and 
extent  of  its  bonded  indebtedness, 
isfkued  the  bonds  in  question  in  ex- 
change for,  and  to  retire  the  out- 
standing bonds,  the  new  bonds 
drawing  a  lower  rate  of  interest 
than  the  old  ones.  Said  town  at 
the  time  had  no  other  "  bonded  in- 
debtedness" than  the  original 
bonds  issued  as  above  stated.  JJeld, 
that  the  action  was  not  maintain- 
able ;  that  the  town  having  eiected 
to  compromise  rather  tlian  to  con- 
test the  validity  of  the  old  bonds, 
was  estopped  from  thereafter 
questioning  it.  HUis  v.  PeekskiU 
Sogs,  Bk,  490 

3.  The  defect  alleged  in  the  proceed- 
ings under  which  the  original 
bonds  were  issued  was  that  to  the 
averment  in  the  petition,  that  *'  the 
signers  were  a  majority  of  the  tax 
payers  of  the  town,  was  not  added 
the  words  •  not  including  those 
taxed  for  dogs  or  highway  tax 
only.* "  Held,  that  the  defect  did 
not  render  tlie  bonds  so  absolutely 
void  as  matter  of  law,  but  that 
there  might  be  reasonable  question 
pending  an  adjudication;  enough 
of  doubt  to  justify  the  legislature 
in  authorizing,  and  the  town  in 
effecting  an  amicable  settlement. 

Id, 


COMPTROLLER. 
,  Where  a  person  entitled  to  a  leg- 
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acy  or  distrtbutire  share  of  a  de- 
'cedeot's  estate  is  unknown,  and  the 
monej  han  been  paid  into  the  State 
trea8ury  pursuant  to  tbe  directions 
of  the  Code  of  Civil  Procedure 
($  2747),  it  is  not  money  of  the 
State,  or  belonging  to  any  of  its 
funds,  or  funds  under  its  manag^e- 
meut,  within  the  meaning  of  the 
provision  of  tbe  State  Constitution 
(Art  7,  ^  8),  which  prohibits  the 
paying  out  of  such  moneys  **ex 
cept  in  pursuance  of  an  appropria- 
tion by  law/'  and  upon  compliance 
with  tlie  requirements  of  tlie  Code 
and  production  of  a  certified  copy 
of  order  directing  payment  of  the 
legacy  or  distributive  share  to  a 
claimant,  it  is  the  duty  of  the 
comptroller  to  draw  his  warrant 
therefor  without  such  an  appro- 
priation.  People,  ex  rel.  Evatie,  v. 
Cliapin,  682 


CONDITIONS. 

Where  to  a  promise  to  accept  a  bill 
of  exchange  is  attached  a  condi- 
tion precedent,  which  is  a  substan- 
tive part  of  the  promise,  and  is  bo 
coupled  with  it  as  to  show  that  the 
promisor  did  not  intend  to  bind 
himself  except  on  compliance  with 
the  condition,  this  is  not  an  uncon- 
ditional promise  to  accept  within 
the  statute  (1  R.  S.  768.  t^§  6,  8) 
such  as  will  support  an  action 
against  the  promisor  as  acceptor. 
Oer.  Nat.  Bk,  v.  Tanks.  443 

In  actionin  nature  of  quo  tear- 

ranto,  it  Una  defence  that  relator  has 
not  taken  oath  of  office  or  demanded 
poMemon,  Theee  are  not  conditions 
precedent  to  right  to  recover. 

See  People,  ex  rel„  y.  Nolan      540 

CONFLICT  OF  LAWS, 

In  July.  1344,  defendant,  who  was 
then  residing  in  Toronto.  Canada, 
married  E.,in  this  State  and  lived 
with  him  here  as  his  wife  until 
January,  1860,  when  she  left  him 
and  returned  to  Toronto,  where  she 
continued  to  reside  until  1865.  R. 
removed  to,  and  became  a  resident 
of  Ohio,  and  in  1864,  after  a  resi- 
dence there  of  more  than  a  year, 


he  commenced  an  action  in  that 
State  for  divorce  on  the  ground 
that  defendant  had  been  willfully 
absent  from  him  for  more  than 
three  years.  A  copy  of  the  peti- 
tion and  summons  were  mailed  to 
defendant  at  Toronto,  and  were  re. 
ceived  by  her.  Notice  of  the  filing 
of  the  petition,  the  purpose 
thereof,  the  time  for  hearing,  and 
that  depositions  would  be  taken  at 
Toronto  at  a  time  and  place  named, 
was  duly  published.  Depositions 
were  taken  in  pursuance  of  said 
notice,  defendant  being  present  but 
taking  no  part  personally  or  by 
counsel.  No  other  service  was 
made  upon  defendant ;  the  service 
made  was.  under  the  laws  of  Ohio, 
a  leg^l  service.  A  divorce  was 
granted  in  1864.  By  the  terms  of 
the  decree,  each  party  was  "re- 
stored to  the  rights  and  privileges 
of  unmarried  persons.**  Defend. 
ant  afterward  married  the  plaintiff, 
and  they  lived  together  as  husband 
and  wife  until  1880.  Plaintiff, 
prior  to  his  marriage,  knew  of  de- 
fendant's former  marriage  and  of 
the  divorce  proceedings,  but  not  of 
the  particular  circumstances  under 
which  the  decree  of  divorce  was 
obtained.  At  the  time  of  such  mar- 
riage  K.  was  and  is  still  living  in 
Ohio.  In  an  action  to  have  tbe 
marriage  between  the  parties  an- 
nulled, on  the  ground  that  defend- 
ant, at  the  time  of  such  marriage, 
had  a  husband  living,  and  that  her 
former  marriage  was  still  in  full 
force.  Iield  (Miller,  Danforth 
and  FiNCir,  JJ.,  dissenting),  that 
the  Ohio  court  acquired  no  juris- 
diction  over  the  defendant  and 
the  decree  of  divorce  was,  as  to  her,, 
inoperative  and  void;  tliat,  there- 
fore, the  marriage  between  her  and 
plaintiff  was  Illegal  and  void. 
O'Dca  v.  O'JDea.  23 


CONSIGNOR    AND    CONSIGNEE. 

A  consignee,  who  is  owner  of  the 
consigned  cargo,  is  liable  to  the 
owner  or  master  of  the  vessel  for 
damages  in  the  nature  of  demur- 
raj^e.  for  unreasonable  delay  in 
discharging  the  cargo  after  arrival, 
althougli  the  bill  of  lading  con- 
tains no   stipulation  as  to  demur 
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raj^,  and  prescribes  no  time  within 
wbich  the  cargo  shall  be  dis- 
charged. SchoU  y,  A.  d  R.  I.  & 
S.  Co.  602 


CONSTITUTIOX. 

1.  A  municipal  corporation  has  no 
right,  in  tlie  exercise  of  its  power, 
to  determine  when,  where  and 
how  to  make  improvemtsnis,  to  do 
so  upon  a  plan  which  substantial! j 
involves  tlie  appropriation  by  it  of 
the  property  of  a  citizen  to  a  public 
use  without  malting  compensation 
therefor.    Heiftrt  v.  CUy  of  B*klyn. 

1»6 

2.  R  seems  that  immunity  from 
liability  for  the  consequences  foU 
lowing  tiie  exercise  of  judicial  or 
discretionary  power  by  a  municipal 
corporation  presupposes  that  the 
act  performed  may  in  some  man. 
ner  be  lawfully  authorized.  Where 
the  act  is  of  such  nature  as  to  con- 
stitute  a  positive  invasion  of  the 
individual  rights  guaranteed  by 
the  Constitution,  legislative  sanc- 
tion is  insutficieni  as  a  protection. 

Jd. 

3.  Where  a  person  entitled  to  a 
legacy  or  distributive  share  of  a 
decedent's  estate  is  unknown,  and 
the  money  has  been  paid  into  the 
Slate  treasury  pursuant  to  the 
directions  of  the  Code  of  Civil  Pro. 
cedure  (§  2747),  it  is  not  money  of 
the  State,  or  belonging  to  any  of 
its  fundfl»  or  funds  under  its  man- 
agement within  the  meaning  of 
the  provision  of  the  State  Constitu 
tion  ^Art.  7.  ^  8).  which  prohibits 
the  paying  out  of  such  moneys  '  es 
cept  in  pursuance  of  an  appropria- 
tion  by  law  '  and  upon  compliance 
with  the  requirements  of  the  Code 
and  production  of  a  certified  copy 
of  onder  directing  payment  of  the 
legacy  or  distributive  sliare  to  a 
claimant,  it  is  the  duty  of  the 
comptroller  to  draw  his  warrant 
therefor  without  such  an  appropria 
tion.  People,  ex  rel.  Ecans,  v 
Cfiapin.  682 

CONSTITUTIONAL  LAW. 
1.  The  act  ot  1885  (Chap.  17.  Laws 


of  1885),  entitled  *'  An  act  for  the 
relief  of  the  village  of  Clinton. '  is 
not  violative  of  the  constitutional 
provision  (State  ConHt.,  art.  3, 
^  16),  declaring  that  no  private  or 
loc^l  bill  "snail  embrace  more 
than  one  subject  and  that  shall  be 
expressed  in  the  title " ;  and  said 
act  was  within  the  authority  of 
the  legislature  and  is  valid.  Bd. 
Water  Comrs.  ▼.  DwiglU.  9 

2  Said  act,  although  a  local,  is  not  a 
private  one.  Id. 

3.  The  act  of  1866  (CTiap.  367,  Laws 
of  1866),  entitled  *'  An  act  relative 
to  the  powers  and  duties  of  the 
coinmlHsioners  of  Central  Park,'*  is 
not  violative  of  the  constitutional 
requirement  (State  Const.,  art.  3, 
^  16),  that  a  local  or  private  bill 
shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the 
title.        In  re  Knaust.  188 

4.  The  provisions  of  the  Code  of 
Civil  Procedure  ($5 1778).  providing 
that  in  an  action  against  a  foreign 
or  domestic  corporation  upon  *'  a 
promissory  note  or  other  evidence 
of  debt,  for  the  absolute  payment 
of  money,"  the  plaintiff  may  take 
judgment  as  in  case  of  default, 
unless  defendant  serves  with  its 
answer  or  demurrer  a  copy  of  an 
order  directing  the  issue  to  be  tried, 
etc.,  is  constitutional.  Mbran  v. 
L.  I.  City,  439 

Chapter  75,    Laws   of   1878. 

constitutional. 

,  ike  Hills  v.  P,  S.  Bank.  '  490 

Chapter  277.  Laws  of  1878. 

amending  charter  of  village  of  Port 
Chester,  violative  of  constitutional 
provision  (Art.  3.  ^  16),  reoutring  tJiat 
a  local  bill  shall  embrace  but  one  sub- 
ject, which  shall  be  expressed  in  title. 

See  Tmgue  v.  Village  of  Port 
Chester.  294 

When  consideration  of  ques- 
tion as  to  constitutionality  ofttiu>  au- 
thorizing a  local  improvement  property 
refused  on  motion  to  vacate  appoint- 
ment of  commissioners  and  party  left 
to  his  remedy  by  action. 

See  In  re  opening,  etc  ,  of  Flushing 
Ave  (Mem.)  678 
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CONSTRUCTION. 

The  description  clause  in  a  deed  Is  to 
be  so  ccmstrued  if  poHBible  as  to 
carry  out  llie  intent  of  tlie  parties; 
for  this  purpose  fali*e  particulars 
in  the  description  are  to  be  rejected 
and  less  material  points  subordi- 
nated to  the  more  certain  and 
material  ones  when  there  is  incon- 
sistency between  them;  thusmonu 
ments  general  iy  control  courses  and 
distances.     Maateny.  Oleott.      152 


CONTEMPT. 

1.  An  act  which  is  not  a  civil  or 
private  contempt,  and  is  not  enu- 
merated amonjc  criminal  contempts 
(Code  of  Civ.  Pro.,  ^  8),  is  not  a 
contempt,  althoagh  it  may  be  pun- 
ishable as  a  misdemeanor.  People, 
ex  rel.  Maiv9eU,y.  Ct.  OyenSh  Termi- 
ner. 245 

2.  During  the  progress  of  the  trial  of 
an  indictment  for  assault  with  in- 
tent to  kill,  one  of  the  jurors  went 
to  the  scene  of  the  affray  for  the 
purpose  of  acquainting  himself 
with  tlie  locality.  For  this  act  he 
was  adjudged  by  the  court  guilty 
of  contempt,  and  was  committed 
therefor.    Held  error.  Id. 

3.  The  distinction  between  private  or 
civil  and  public  or  criminal  con- 
tempts pointed  out.  Id. 

— r  It  seems  a  j udgment  in  replevin 
where  no  damages  have  been  assessed  otu 
talue  of  property/  found  can  only  be 
enforced  by  execution,  not  by  punish- 
ment for  contempt. 

Hammond  v.  Morgan,  179 


CONTRACT. 

1.  A  contract  for  the  sale  of  goods 
may  not  be  predicated  on  an  olfer 
which  was  moditied  or  withdrawn 
before  an  unconditional  acceptance. 
Sc/unectady  JStove  Co.  v.  Bolbrook. 

45 

2.  Under  an  offer  of  immediate  sale, 
the  buyer  cannot  extend  the  times 


of  payment,  by  pofltponing  the 
time  of  delivery,  without  the 
vendor's  consent.  Jd, 

3.  On  August  16,  1879.  plaintiff,  in 
answer  to  a  request  from  defend- 
ant's firm,  gave  by  letter  its  prices 
for  certain  goods,  with  this  state- 
ment, **  this  pnceonly  to  hold  good 
till  thirtieth  September."  On  Sep- 
tember tweuty-second  defendants 
sent  an  order  with  directions,  to 
have  the  goods  ordered,  put  up  and 
marked  in  a  specified  way,  and  sent 
in  five  or  six  shipments,  at  intervals 
of  ten  days  or  two  weeks,  in  Sep- 
tember,  prior  to  the  giving  of  the 
order.  C.,  an  agent  of  the  plaintiff, 
had  made  to  defendant  a  proposi- 
tion, modifying  slightly  the  writ- 
ten offer ;  plaintiff,  on  September 
twenty.fifth,  wrote  defendants,  ac- 
knowledging receipt  of  order,  giv- 
ing their  understanding  of  the 
terms  proposed  by  C'. ;  on  Sep- 
tember twenty- ninth,  defendants 
sent  another  order,  claiming,  bow- 

.  ever,  that  the  prices  given  by  C. 
were  less  than  as  stated  by  plaintiff; 
plaintiff  returned  the  order,  with 
letter,  stating  it  was  beyond  its 
power  to  accept.  In  an  action  to 
recover  for  the  goods  delivered 
under  the  first  order,  defendants 
set  up  as  a  counter-claim,  damages 
for  failure  to  fill  the  second  order. 
Held  untenable  ;  that  no  contract 
was  made  for  the  sale  of  tlie  goods 
specified  in  such  order.  Id. 

4.  The  parties  entered  into  a  contract 
by  which  defendant  itgreed  that, 
if  plaintiffs  should  succeed  in  sell- 
ing  fifty  of  the  defendant's  sew- 
ing machmes  to  one  firm  or  party 
in  Mexico,  during  a  trip  of  their 
agent  about  to  be  made,  for  every 
fifty  machines  so  sold  they  should 
have  the  sole  agency  for  the  sale 
of  said  machines  in  that  locality, 
and  defendant  agreed  to  furnish 
the  machines,  rlaintifls'  agent 
made  two  sales  of  fifty  machines  to 
persons  in  different  localities  in 
Mexico,  under  an  agreement  that 
the  purchaser  should  be  the  sole 
agent  for  the  sale  of  the  machines  in 
that  locality;  one  of  the  ord»-r8  de- 
fendant filled,  the  other  it  refused, 
and  refused  to  fill  further  orders 
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from  plaintiffs  or  their  agents,  and 
repudiated  the  contract.  In  an  ac- 
tion to  recover  damages  for  breacli 
of  the  contract,  Kdd,  that  plaintiff^) 
were  not  confined  to  the  daiua<re8 
BQfltained  by  reason  of  the  refusal 
of  the  defendant  to  fill  the  orders 
actually  given,  but  were  entitled  to 
recover  such  damages  as  they  could 
show  they  had  sustained  by  a  total 
breach  of  the  contract,  t.  tf»,  the 
value  of  the  contract;  not  merely 
imaginary  or  speculative  damages, 
but  such  as  were  reasonably  cer- 
tain, and  such  only  as  actually 
followed  or  might  follow  from 
such  breach,  such  as  a  jury  could 
determine  approximately  upon  rea- 
sonable conjecture  and  probable 
estimates.  Wakeman  v.  W,  <fe  W. 
Mfg,  Co.  205 

6.  A  person  violating  a  contract  should 
not  be  permitted  entirely  to  escape 
liability  because  the  amount  of  the 
damage  he  has  caused  is  uncertain. 

id. 

6.  Prospective  profits,  so  far  as  they 
can  properly  be  proved,  and  which 
would  certainly  have  been  realized 
but  for  defendant's  default,  are  al- 
lowable as  damages,  although  the 
amount  is  uncertain.  Id, 

7.  The  rule  that  damages  which  are 
contingent  and  uncertain  cannot 
be  recovered  embraces  only  such  as 
are  not  the  certain  result  of  the 
breach,  not  such  as  are  the  certain 
result  but   uncertain  in  amount 

Id. 

8.  It  is  essential  to 'the  legal  state, 
ment  in  a  complaint  of  a  cause  of 
action  ex  contractu,  that  it  should 
allege  an  existing  contract  and  the 
performance  by  plaintiff  of  such 
conditions  precedent  as  are  thereby 
provided,  or  a  tender  of  perform- 
ance or  some  adequate  excuse  for 
non-performance.  Bogardas  v.  N. 
Y,  L.  Im.  Go.  3ii8 

9.  Such  an  excuse  exists  only  when 
the  defendant  has  prevented  per- 
formance by  plaintiff,  or  has  him- 
self wholly  refused  to  perform,  or 
has  wholly  disabled  himself  from 
completing  a  substantial  perform, 
ance.  Id, 


10.  The  failure. of  the  defendant  to 
perform  some  of  the  obligations  of 
the  contract  which  goto  a  part  only 
of  the  consideration,  when  the 
breach  may  be  paid  for  in  damages, 
is  not  sufficient.  Id. 

11.  A  mere  representation  made  dur- 
ing the  pendency  of  negotiations 
for  a  contract  is  not  actionable, 
even  if  untrue  :  it  must  appear  to 
have  been  material  and  made  under 
such  circumstances  as  to  show  that 
it  was  intended  as  a  warranty  of 
the  fact  represented,  and  so  con. 
stituting  a  contract.  A  mere  alle- 
gation in  a  complaint,  therefore,  of 
a  representation  is  not  equivalent 
to  an  averment  of  warranty  or  con- 
tract. Id. 

12.  Plaintiff  purchased  of  defendant 
certain  personal  property  covered 
by  a  chattel  mortgage  ;  the  latter 
gave  a  bill  of  sale  by  which  he 
covenanted  '*to  warrant  and  de- 
fend the  sale,"  and  a  writing  by 
which  he  certified  that  the  chattel 
mortgage  would  thereafter  be  paid 
by  him ;  not  having  been  paid  it 
was  foreclosed  and  the  property 
was  purchased  by  N.  for  $700,  the 
amount  due  on  the  mortgage.  N. 
claimed  the  property,  and  plaintiff 
paid  him  $1,000  therefor.  In  an 
action  to  recover  damages  for  the 
breach  of  defendant's  agreements 
plaintiff  recovered  the  amount  due 
on  the  mortgage.  Held  no  error  ; 
that  no  actual  eviction  was  neces- 
sary to  sustain  the  action  ;  that  as 
he  could  not  withhold  the  property 
from  the  purchaser  without  be- 
coming a  wrong-doer,  his  submis- 
sion, although  peaceable,  was  not 
voluntary.     CakUl  v.  Smith.      355 

13.  Defendant  contracted  to  sell 
plaintiff  ten  carloads  of  iron  — 
•*(C)  Blooms"  —  to  be  delivered 
"  as  fast  as  they  may  be  produced, 
small  enough  to  meet  the  usual 
requirements  of  measure."  Five 
car-loads  were  delivered  In  an 
action  to  recover  damages  for  non- 
delivery of  the  residue,  held,  the 
contract  required,  not  shnply  that 
the  blooms  should  be  delivered  as 
fast  as  they  were  actually  pro- 
duced, but  that  they  should  be 
produced  in  the  ordinary  opera- 
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tioDs  of  defendant's  forge,  wiih 
reasonable  diligence  and  by  reason- 
able  and  proper  efforts,  and  de. 
f  endant  was  nut  authorized  to  stop 
the  production  from  motives  of 
economy  or  convenience.  Stewart 
V.  Marvel.  357 

14.  Evidence  was  offered  on  the  part 
of  plaintiffs  and  received  under 
objection,  that  defendant  stated, 
at  the  time  the  contract  was  made, 
that  he  could  produce  a  car  load 
of  blooms  for  delivery  every  ten 
days.     Held  no  error.  Id. 

15.  The  parties  entered  into  a  con. 
tract  by  which  plaintiff  agreed  to 
alter  certain  boilers  belonging  to 
defendants,  in  a  manner  specined, 
the  stipulated  price  for  the  work 
defendants  agreed  to  pay  as  soon 
as  they  "are  satisfied  that  the 
boilers  as  changed  are  a  success." 
The  work  was  completed  within 
the  time  agreed  upon,  and  defend- 
ants then  began  and  thereafter 
continued  the  use  of  the  boilers 
without  objection  or  complaint. 
In  an  action  to  recover  the  con- 
tract-price defendants  claimed  that 
the  question  as  to  whether  the 
work  was  a  success  was  one  for 
them  alone  to  determine.  Held 
untenable;  and  that  a  simple  alle- 
gation of  dissatisfaction,  without 
a  good  reason  therefor,  was  no  de- 
fense. Duplex  8,  B.  Co.  v.  Qar- 
den,  887 

16.  Under  such  a  contract,  that 
which  the  law  will  say  a  contract- 
ing  partj  ought  in  reason  to  be 
satisfied  with,  that  it  will  say  he 
is  satisfied  with.  Id. 

17.  Prior  to  the  passage  of  the  Ena- 
bling Act  of  1884  (Chap.  381.  Laws 
of  18®4)  a  married  woman,  who  had 
no  separate  estate  and  was  not  en- 
gaged in  any  separate  business, 
was  incapable,  by  reason  of  her 
coverture,  of  making  a  contract. 
Linderman  v.  Farquharsofi,      434 

18.  Even  where  she  had  a  separate - 
estate,  a  promissory  note  made  by 
her  was  open  to  the  defense  of 
want  of  conj«idpration,  alrliouirh  in 
the  hands  of  a  bona  fide  holder  for 
value.  Id, 


19.  Defendants'  firm,  doing  buslnen 
in  the  city  of  New  York,  wrote  a 
letter  to  B.  &  Co.,  a  firm  doing 
business  in  New  Orleans,  which 
contained  this  clause  "We  are 
ready  to  pay  your  sight  drafts  on 
us  which  you  advise  us  as  having 
been  drawn  against  particularly 
described  shipments  to  the  extent 
of  $50,000  on  account  of  subse- 
quent  remittances."  Plaintiff,  in 
reliance  upon  this  letter,  purchased 
of  B.  (&  Co.  two  sight  drafts,  drawn 
by  that'  firm  upon  defendants. 
They  were  not  accompanied  by 
bills  of  lading  or  any  advices  of 
shipments,  and  no  such  advices 
were  sent  to  defendants.  Defend 
ants  refused  to  pay  the  drafts. 
In  an  action  thereon,  ?ield^  that  it 
could  not  be  sustained  either  as  an 
action  upon  an  acceptance,  be- 
cause the  promise  was  conditional, 
nor  as  an  action  upon  the  letter, 
treating  it  as  a  general  letter  of 
credit,  because  the  condition  upon 
which  the  liability  depended  was 
not  performed ;  that  while  the 
letter  did  not  contemplate  that 
drafts  were  to  be  accompanied  by 
bills  of  lading,  or  were  only  to  be 
drawn  after  shipment  had  been 
fully  completed,  the  promise  was 
limited  to  the  acceptance  of  such 
uncovered  drafts  as  should  be 
drawn  on  the  credit  of  specific 
shipments  in  progress  but  not  com- 
pleted, of  which  defendants  should 
be  particularly  advised  before  the 
drafts  were  presented  for  payment. 
Oer.  Nat.  Bk.  v.  Taaks.  442 

30.  Prior  to  the  passage  of  the  Penal 
Code,  which  makes  it  a  misde- 
meanor to  sell,  or  offer  for  sale, 
any  package  of  goods  falsely 
marked  as  to  place  where  manu- 
factured, quality  or  grade  (J^  438), 
a  contract  for  the  sale  of  gfxids 
to  be  furnished  with  deceptive 
labels,  intended  by  the  parties  and 
calculated  to  deceive  customers  of 
the  purchaser,  was  against  public 
policy,  and  the  courts  will  not  aid 
either  party  to  enforce  snch  a  con- 
tract.    Materne  v.  Barteitz,       469 

21.  Where,  therefore,  plaintiffs  con- 
tracted to  sell  and  deliver  to  de 
fendants  domestic  sardines  with 
labels  upon  the  boxes  representing 
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that  they  were  put  up  at  foreign 
ports  by  firms  there  engaged  iu 
the  sardine  trade,  it  being  Known 
to  both  parties  that  the  labels  were 
used  to  deceive  the  consumers, — 
Held,  that  plaintiffs  were  not  enti- 
tied  to  maintain  an  action  to  re- 
cover  the  contract-price  for  the 
sardines,  which  plaintiffs  ten- 
dered, bat  defendants  refused  to 
accept  and  pay  for.  Id, 

23.  Defendants  contracted  to  sell 
and  deliver  to  plaintiffs  one  hun- 
dred and  seventy-five  cases  Con- 
necticut tobacco,  guaranteed  "  to 
be  like  samples."  On  receipt  of 
bill  plaintiffs  paid  for  the  purchase, 
by  giving  their  promissory  note 
for  the  amount  The  tobacco  de- 
livered proved  to  be  Massachu- 
setts tobacco,  which  was  of  less 
value  than  the  Connecticut ;  some 
of  the  cases  were  also  inferior  to 
the  samples.  Defendants  were 
notified  of  the  defects,  and  re- 
quested to  return  the  note  and 
talLe  back  the  tobacco,  but  refused 
BO  to  do  ;  it  was  then,  upon  notice 
to  defendants,  sold  at  auction,  in 
one  lump.  In  an  action  to  recover 
damages  for  breach  of  the  con- 
tract,  heldf  that  plaintiffs'  sale  of 
the  tobacco  in  a  lump  did  not  de- 
feat their  right  to  recover;  that 
the  measure  of  damages  was  the 
difference  in  value  of  the  tobacco 
as  warranted,  and  that  actually 
delivered  ;  and,  to  ascertain  the 
latter,  in  the  absence  of  other 
testimony,  the  amount  received  at 
the  auction  sale  was  properly  re- 
sorted to.  Also  Tield,  the  fact  that 
a  note  was  given  for  the  purchase- 
price,  which  it  did  not  appear  had 
been  paid,  did  not  defeat  a  recov- 
ery; that,  under  the  circum- 
stances, plaintiffs'  liability  on  the 
note  must  be  deemed  the  equiva- 
lent for  cash.    Bach  v.  Levy.    511 

23.  A  payment,  to  take  an  oral  con- 
tract for  the  sale  of  goods,  for  the 
price  of  $50  or  more,  out  of  the 
statute  of  frauds,  must  be  made 
at  the  time  of  the  contract.  (2  R. 
S.  186,  §  3.)  A  payment  subse- 
quently made,  although  conform- 
ing to  the  oral  agreement,  is  in- 
sufficient of  itself  to  make  the 
prior  agreement  valid  ;  there  must 
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be  additional  proof  .  sufficient  to 
show  that  at  the  time  of  tlie  pay- 
ment, the  terms  of  the  prior  oral 
contract  were  in  the  minds  of  the 
parties  and  were  reaffirmed  by 
them.  In  which  case  a  cause  of 
action  arises  not  on  the  prior  oral 
cnniract,  but  on  the  new  agr^- 
ment.     Jackson  v.  Tapper.        515 

24.  Such  a  prior  void  contract,  how- 
ever, may  be  validated  by  a  subse- 
quent receipt  and  acceptance, 
pursuant  thereto;  by  the  buyer,  of 
the  goods  or  a  portion  of  them.  Id, 

As  to  measure  of  damages  for 

breach  of  contract  to  do  work. 

See  D.  P.  dt  H.  D.  Establishment 
v.  Wharton.  {Mem.)  631 

Sufficiency  of  written  note  or 

memorandum  to  take  contract  for 
sale  of  goods  for  the  price  of  $50  or 
over  <mt  of  statute  of  frauds. 

See  Doughty  v.  M.  B.  Co.  {Mem.) 

644 

CORPORATIONS. 

The  act  of  188:5  (Chap.  378,  Laws  of 
1883),  in  relation  to  receivers  of 
corporations,  including  the  second 
section  thereof,  in  reference  to  re- 
ceiver's fees,  applies  only  to  receiv- 
ers of  corporations  appointed  in 
proceedings  in  bankruptcy,  and  a 
receiver  appointed  in  an  action  to 
foreclose  a  mortgage  executed  by 
a  corporation  is  not  entitled  to  the 
fees  specified  in  said  section.  U. 
S.  Trust  Co.  V.  N,  F.,  W.  8.  <ft  B. 
R.  Co.  478 

See  Benevolent,  etg..  Associations. 
Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 
Manufacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COSTS. 

1.  The  court  has  no  authority  to 
impose  as  a  condition  of  granting 
an  order  to  set  aside  an  execution 
against  the  person,  unlawfully  is- 
sued, that  defendant  shall  stipu- 
late not  to  sue  for  damages  for 
an  arrest  under  the  unlawful  pro- 
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cess:  nor  ^  does  the  fact  that  the 
order  awards  costs,  authorize  the 
condition.     CTiapin  v.  Foster,        1 

2.  It  seerM  that  if  the  condition  be 
attached  to  the  award  of  costs 
only,  it  would  be  proper.  Id. 

3.  The  provision  of  the  act  of  1880 
(§  6.  chap.  269,  Laws  of  1880)  pro. 
vidinflT  for  the  review  and  correc- 
tion of  assessments,  which  declares 
tliat  costs  shall  not  be  awarded 
against  assessors  whose  proceed- 
ings may  be  reviewed  under  the 
act,  only  relieves  the  assessors 
from  costs  upon  the  hearing  at 
Special  Term.  Costs  of  appeiu  are 
to  be  given  or  withheld  in  the  dis- 
cretion of  the  court.  (Code  of  Civ. 
Pro..  §  3239.)  People,  ex  rel.  Smith, 
V.  Comers  of  Taxes,  etc  651 


COUNTY  TREASURER. 

A  failure  upon  the  part  of  a  county 
treasurer  to  collect  a  bond  and 
mortgage  in  his  hands  as  such  is 
not  alone  sufficient  to  create  a  lia- 
bility against  him.  Facts  must  be 
■  shown  establishing  a  .neglect  of 
duty  on  his  part.  WooUey  v. 
Baldwin,  688 


COURT 

See  Court  of  Appeals. 
Obnbral  Term. 
Supreme  Court. 
Surrogate's  Court. 


COURT  OF  APPEALS. 

The  provision  of  the  Code  of  Crim- 
inal Procedure  (§  527),  as  amended 
by  chapter  360,  Laws  of  1882. 
authorizing  the  appellate  court  to 
order  a  new  trial  in  a  criminal 
action,  although  no  exceptions 
were  taken  on  trial,  applies  only 
to  the  Supreme  Court ;  this  court 
has  no  authority  to  review  the 
judgment  unless  exceptions  have 
been  duly  and  properly  taken. 
People  v.  Donovan,,  632 

See  Appeal. 


COVENANT. 

When  grantee   not  hound  hy 

assumption  clause  in  deed. 
See  KeUy  v.  Qeer.  (Mem )  664 


CREDITOR'S  SUIT. 

1.  Plaintiffs  commenced  an  action 
against  defendant  McC,  by  ser- 
vice of  summons  by  publication. 
An  attachment  was  issued  therein, 
which  was  levied  upon  certain 
lands,  and  plaintiffs  obtained 
judgment.  In  an  action  brought 
to  set  aside  as  fraudulent  against 
creditors,  a  conveyance  of  land  by 
McC.  to  defendant  McQ.,  and  to 
have  the  judgment  declared  a  lien 
thereon,  the  latter  attacked  the  at- 
tachment proceedings  and  the 
judgment.  McG.  was  found  guilty 
of  co-operating  with  McC.  to  de- 
fraud his  creditors.  Held,  that 
the  proceedings  should  be  upheld 
unless  absolutely  void  for  jurisdic- 
tional defects;  and  tliat  they 
should  be  liberally  construed  to 
uphold  the  judgment,  although 
tbey  might  have  l>een  held  insuf- 
ficient in  a  direct  proceeding  by 
the  judgment  debtor  to  set  Uiem 
aside.     Denman  v.  McQuire.     161 

2.  While  judgment  creditors,  hold- 
ing distinct  and  several  judg- 
ments, may  unite  in  an  action  to 
set  aside  a  conveyance  of  land  by 
the  common  debtor,  made  in  fraud 
of  their  rights  as  creditors,  tbey 
are  not  all  necessary  parties  to 
such  an  action,  and  where  one  of 
them  has  commenced  such  an 
action,  the  Code  of  Civil  Proced- 
ure (§  452)  does  not  require  the 
court  to  compel  the  plaintiffs  to 
bring  in  the  other  judgment  cred- 
itors. WhiU's  Bk,  of  Bvffalo  v. 
FartMng,  344 

3.  An  order,  therefore,  denying  a 
motion  of  other  judgment  crediu 
ors  to  be  allowed  to  intervene  in 
such  an  action  is  discretionary  and 
is  not  reviewable  here.  Id. 

4.  It  seems  that  the  judgments  are 
liens  upon  the  land  in  the  order 
of  tiipir  docketing,  and  if  the 
plaintiff  in  the  action  to  set  aside 
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the  conveyanco  succeeds  in  eatab- 
liahiug  the  fraud,  he  ia  entitled 
to  a  judgment  setting  aside  the 
conveyance  simply,  or  the  court 
may  compel  the  fraudulent  grantee 
to  convey  the  lands  to  a  receiver, 
to  be  sold  to  satisfy  plaintiffB 
judgment.  If  it  simply  sets  aside 
the  conveyance,  the  land  will  re- 
main charged  with  the  liens  of  the 
several  judgments  in  their  order; 
if  it  appoints  a  receiver  and  directs 
a  conveyance  to  him,  and  the  plain- 
tiff in  the  action  is  a  junior  judg- 
ment creditor,  a  purchaser  under 
the  receiver's  sale  will  lake  as  of 
the  time  of  the  debtor's  convey- 
•ance  to  the  receiver,  subject,  how- 
ever, to  the  liens  of  the  prior  juds:- 
meuts.  Id. 

5.  The  result,  therefore,  in  either 
case  will  not  afiect  the  liens  of  said 

>  judgments.  Id. 

6.  In  such  an  action  plaintiff  also 
sought  to  charge  certain  other 
lands  with  the  lien  of  its  judg- 
ment, on  tlie  ground  that  the  de- 
fendant was  entitled  to  it  as  dev- 
isee of  G.,  wlio  had  caused  it  to 
be  conveyed  to  K.  as  security  for  a 
debt  which  had  since  been  paid. 
Held,  that  this  did  not  entitle  the 
senior  juds^meut  creditors  to  inter- 
vene, as  a  judgment  in  accordance 
with  the  telief  demanded  would 
not  prejudice  any  right  which  they 
might  have  to  enforce  their  juds:- 
ments  against  the  lands.  Id. 

When  ftsfteti  of   an  inmlrent 

firm  may  not  he  reached  and  ajtplied 
to  payment  of  individual  debt  of  one 
of  the  ct'jy^trtnet'H. 

ike  F.  E.  Co.  v.  Lewis.  {M^ein.)  674 


CRIMINAL  TRIAL. 

The  provision  of  the  Code  of  Civil 
Procedure(^  834) prohibiting  physi- 
cians and  surgeons  from  disclosing 
information  acquired  in  attending 
a  patient  is  applicable  to  criminal 
trials.  (Code  of  Criminal  Proced- 
ure, g  392.)  People  v.  Murphy.  13(3 

Whni  challenge  ftr  cause,  on 

criminal  trial,  properly  orerrulvd. 
See  People  v.  OUo.  {Mem.)         090 


DAMAGES. 

1.  Plaintiff  owned  a  lot  in  the  city  of 
B.,  bounded  easterly  by  the  water- 
line  of  the  East  river,  and  southerly 
by  the  central  line  of  J.  street, 
which  street  terminated  at  said 
water-line.  A  wharf  had  been 
built  in  front  of  his  lot,  extending 
to  the  center  of  said  street,  which 
plaintiff  maintained,  receiving 
wharfage  from  all  persons  using 
the  same.  The  city  authorities 
built  a  pier  at  the  end  of  the  street, 
shutting  off  from  the  water  that 
portion  of  plaintiff's  wharf  in  front 
of  his  half  of  the  street.  In  an 
action  to  recover  damages,  lield, 
that  the  erection  of  the  pier  was  a 
wrongful  interference  with  plain- 
tiff's rights,  and  rendered  the  city 
liable;  that  the  pier  was  to  be  con- 
sidpred  as  an  accretion,  and  so  much 
of  it  as  was  in  front  of  his  half  of 
the  street  became  his;  also,  that 
plaintiff  was  entitled  to  recover,  as 
damages,  the  wiiarfage  received  by 
the  city  from  that  portion  of  the 
pier  in  front  of  his  land;  that  de- 
fendant,  baring  wrongfully  col- 
lected the  wharfage,  was  not  enti- 
tled to  any  allowance  for  expenses 
incurred  in  collectina:  the  same,  or 
for  the  cost  of  building  the  wrong- 
ful structure,  or  keeping  it  in  re- 
pair. Steers  V.  City  of  Brooklyn.  51 

2.  Where  a  railroad  is  unlawfully 
constructed  in  a  street,  in  an  action 
by  an  adjacent  owner  to  recovei 
damages,  he  is  entitled  to  recover 
simply  the  damages  sustained  up 
to  the  commencement  of  the  action, 
and  U  seems,  for  any  damages  there- 
after sustained  other  actions  may 
be  brought  successively  until  the 
nuisance  shall  be  abated.  The 
structure  being  a  nuisance  the  rail- 
road company  is  under  legal  obli- 
gation to  remove  it,  and  it  is  not  to 
be  presumed  that  it  will  continue 
it  permanently.  Damages,  there- 
fore, may  not  be  awarded  upon 
that  assumption,  nor  will  the  judg- 
ment operate  as  a  purchase  of  the 
right  to  have  the  structure  remain. 
Uline  v.  N.  T.  C.  &  U.  R.  It.  R. 
Co.  9« 

3.  Accordingly  held,  that  proof  and 
an  allowance  as  damages  for  the 
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permanent  diminution  in  the  mar- 
ket value  of  plaintiff's  lottf  was  im- 
proper, conceding  that  tlie  embank- 
ment was  unlawfully  constructed. 

Jd. 

4.  Tlie  authorities  upon  the  subject 
of  the  damages  recoverable  iu 
actions  of  trespass  collated  and  dis- 
cussed. Id. 

5.  The  parties  entered  into  a  contract 
by  which  defendant  agreed  that,  if 
plaintiffs  should  succeed  in  selling 
fifty  of  the  defendant's  sewing  ma- 
chines to  -  one  firm  or  party  in 
Mexico,  during  a  trip  of  their  agent 
about  to  be  made,  for  every  fifty 
machines  so  sold  they  should  have 
the  sole  agency  for  the  sale  of  said 
machinKS  in  tliat  locality,  and  de- 
fendant agreed  to  furnish  the  ma- 
chines. Plaintiffs*agent  made  two 
sales  of  fifty  machines  to  persons 
in  different  localities  in  Mexico 
under  an  agreement  that  the  pur- 
chaser should  be  the  sole  agent  for 
the  sale  of  the  machines  in  that  lo- 
calitv;  one  of  the  orders  defendant 
filled,  the  other  it  refused,  and  re- 
fused to  fill  further  orders  from 
plaintiffs  or  their  agents,  and  repu- 
diated the  contract.  In  an  action 
to  recover  damases  for  breach  of 
the  contract,  held^  that  plaintifTd 
were  not  confined  to  tlie  dam- 
ages sustained  by  reason  of  the  re- 
fusal of  the  defendant  to  fill  the 
orders  actually  given,  but  were  en- 
titled to  recover  such  dtima&fes  as 
they  could  show  they  had  sustained 
by  a  total  breach  of  the  contract; 
i.  e.,  the  value  of  the  contract,  not 
merely  imaginarv  or  speculative 
damages,  but  such  as  were  reason- 
ably certain,  and  such  only  as  act- 
ually followed  or  might  follow 
from  such  breach,  such  as  a  jury 
could  determine  approximately 
upon  reasonable  conjecture  and 
probable  estimates.     Wak^man  v. 

W,  <fe  W,  Manfg,  Co.  205 

6.  A  person  violating  a  contract 
should  not  be  permitted  entirely  to 
escape  liability  because  the  amount 
of  the  damage  he  has  caused  is 
uncertain.  Id 

7.  Prospective  profits,  so  far  as  they 
can  properly  be  proved,  and  which 
would  certainly  have  been  realized 


but  for  defendant's  default,  are 
allowable  as  damages,  although 
the  amount  is  uncertain.  Id. 

8.  The  rule  that  damages  which  are 
contingent  and  uncertain  cannot  be 
recovered  embraces  only  such  as 
are  not  the  certain  result  of  the 
breach,  not  such  as  are  the  certain 
result,  but  uncertain  in  amount.  Id. 

9.  The  authorities  on  the  subject  of 
the  allowance  of  prospective  prof- 
its as   damages  collated  and  diff 
cussed.  Li. 

10.  In  an  action  to  recover  damages 
for  breach  of  a  contract  to  fo^m 
and  continue  a  partnership  for  a 
specified  term,  the  opinion  of  the 
witnesses  as  'to  the  value  of  the 
contract  to  plaintiff,  or  as  to  what 
would  have  been  his  share  of  the 
profits  had  the  contract  been  car- 
ried out,  is  incompetent  and  its  re- 
ception error.    Rud  ▼.  McGonnelL 

270 

11.  Defendants  contracted  to  sell  and 
deliver  to  plaintiffs  one  hundred 
and  seventy- five  cases  Connecticut 
tobacco,  guaranteed  "  to  be  like 
samples.*'  On  receipt  of  bill  plain- 
tiffs  paid  for  the  purchase,  by  giv- 
ing their  promissory  note  for  the 
amount.  The  tobacco  delivered 
proved  to  be  Massachusetts  to- 
bacco, which  was  of  less  value 
than  the  Ck)nnecticut ;  some  of  the 
cases  were  also  inferior  to  the 
samples.  Defendants  were  noti- 
fied of  the  defects,  and  requested 
to  return  the  note  and  take  back 
the  tobacco,  but  refused  so  to  do ; 
it  was  then,  upon  notice  to  defend- 
ants, sold  at  auction,  in  one  lump. 
In  an  action  to  recover  damages 
for  breach  of  the  contract,  kdd, 
that  plaintiffs'  sale  of  the  tobacco 
in  a  lump  did  not  defeat  their  right 
to  recover  ;  that  the  measure  of 
damages  was  the  difference  in 
value  of  the  tobacco  as  warranted, 
and  that  actually  delivered  ;  and, 
to  ascertain  the  latter,  in  the 
absence  of  other  testimony,  the 
amount  received  at  the  auction 
sale  was  properly  resorted  to. 
Bach  V.  Levy.  511 

12.  While  the  legislature  may  al)ol. 
ish  an  ofiice,  dimiaish  the  salary 
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or  change  the  mode  of  compenRa- 
tion  during  tlie  term  of  an  incum- 
bent, subject  only  to  conBtitutional 
restrictiouB,  jet  within  these  lim- 
its the  right  to  an  office  carries 
with  it  tlie  right  to  emoluments, 
and  an  officer  unlawfully  dispos- 
sessed of  his  office  may,  upon  his 
reinstatement  therein,  maintain  an 
action  against  an  intruder,  to  re- 
cover the  damages  resulting  from 
the  intrusion ;  as  a  general  rule, 
the  salary  or  fees  of  the  office  re- 
ceived by  the  intruder  are  the 
measure  of  damages.  Nichola  v. 
MacLeaii,  526 

In  action  in  the  nature  of  quo 

warranto,  tfie  damages  are  the  salary 
or  emoluments  received  by  defendant 
while  he  unlaic fully  held  the  office. 

See  People,  ex  rel.,  v.  Nolan,      539 

As  to  measure  of  damages  for 

breach  of  contract  to  do  work. 

See  B,  P.  &  IL  D,  EsiaUishment  v. 
WJuirton.  (Mem.)  fJ31 

DEBTOR  AND  CREDITOR. 

1.  The  fact  that  a  mortgage  was  given 
or  it  seems  that  property  was  trans- 
ferred, by  a  debtor  for  a  valuable 
consideration,  is  not,  as  a  proposi- 
tion of  law,  inconsistent  with  the 
existence  of  an  intent  on  the  part 
of  the  debtor  to  defraud  liis  cred- 
itors, or  of  such  knowledge  there- 
of,  on  the  part  of  the  mortgagee  or 
purchaser,  as  will  avoid  the  mort- 
gage or  conveyance,  and  in  this 
regard  no  distinction  can  be  made 
between  the  consideration  fur- 
nished by  an  existing  debt  and 
that  arising  in  any  other  manner. 
When  there  is  an  actual  intent  to 
defraud,  no  form  in  which  the 
truusaciion  is  put  can  shield  the 
property  transferred  from  the 
claim  of  creditors.  Billings  v. 
RasseU,  226 

2.  Proof,  therefore,  that  a  mortgage 
executed  by  an  insolvent  debtor 
was  given  to  secure  a  debt  actu- 
ally owing  by  the  mortgagor  does 
not,  as  matter  of  law,  disprove 
the  existence  of  a  fraudulent  in- 
tent on  the  part  of  the  debtor.    Id. 

3.  One  of  two  partners  on  retiring 


from  the  business  transferred  to 
his  copartner  his  interest  in  the 
firm  property,  each  agreeing  to 
pay  one-half  of  its  debts.  The 
firm  was  solvent,  but  the  remain- 
ing partner  was  in  fact  insolvent 
at  the  time.  This,  however,  was 
not  known  to  him  or  the  retirini^ 
partner,  and  the  transfer  'wan 
made  in  good  faith.  In  an  action 
wherein  creditors  of  the  firm 
claimed  a  preference  over  the  in- 
dividual creditors  of  the  remain- 
ing  partner,  held,  that  by  thn 
transfer  the  title  vested  in  the  re- 
maining partner  as  his  own  pri- 
vate e6tate;  that  he  acquired  the 
same  dominion  over  it  as  if  it  hail 
always  be<»n  his  own  separatM 
property  free  from  any  lien  or 
equity  on  tlie  part  of  partnership 
creditors,  and  that  transfers  by 
him  of  the  property  in  payment 
of  individual  debts  were  lawful. 
Stanton  v.  Westoter.  265 

4.  The  General  Assignment  Act  of 
1877  (Chap.  466,  Laws  of  1877) 
deed  not  include  or  apply  to  a  spe- 
cific assignment  by  a  debtor  for 
the  benefit  of  one  or  a  portion  of 
his  creditors,  and  such  an  assi,s:n- 
ment  is  not  void  because  not  exe- 
cuted in  compliance  with  the  pro- 
visions  of  said  act.  Roycr  Whe.  I 
Go.  V.  Fielding.  504 

5.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  678,  §  5r)),  pro- 
viding for  express  trusts  to  sell 
lands  for  the  benefit  of  creditors, 
does  not  prohibit  the  grantee  of 
an  insolvent  debtor  from  execut- 
ing  a  mortgage  to  secure  the  pay. 
ment  of  specific  debts  of  the 
grantor  in  pursuance  of  a  prior 
oral  understanding  entered  into 
at  the  time  of  the  execution  of 
the  conveyance.  Id. 

6.  A  mortgage  so  executed  is  not 
rendered .  void  by  a  provision 
therein  requiring  any  surplus 
arising  on  foreclosure  sale  to  be 
paid  over  to  the  mortgagor.       Id. 

7.  A  member  of  a  firm  may  appro- 
priate his  individual  property  to 
the  payment  of  the  firm  debts, 
and  where  the  firm  has  made  a 
general  assignment  for  the  benefit 
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of  its  creditors  a  conreyance  by 
one  of  its  members  of  bis  indi- 
vidua!  property  to  tbe  assignee,  to 
be  disposed  of  and  applied  in  ac- 
cordance wilb  tbe  terms  of  tbe 
assignment  to  tbe  payment  of  tbe 
partnersbip  debts,  is  not  per  se 
fraudulent  or  unlawful  ana  void. 

n. 

8.  After  inquisition  found  and  tbe 
appointment  of  a  committee  of  tbe 
estate  of  a  lunatic,  tbe  court  bas 
jurisdiction  to  direct  tbe  applica- 
tion of  tbe  estate  to  tbe  payment 
of  demands  existing  against  it, 
and  tbis  relief  may  be  granted  on 
petition  of  a  claimant.    Li  re  OtU. 

580 

0.  ^Vliere  tbe  estate  is  insufficient 
to  pay  tbe  debts,  tbe  assets,  per- 
sonal as  well  as  real,  must  be  dis- 
tributed ratably  among  all  tbe 
creditors;  the  petitioning  creditor 
is  not  entitled  to  a  preference.  Id. 

10.  A  claim  for  rent  under  a  lease  to 
tbe  lunatic,  wbetber  accruing  be- 
fore or  after  tbe  appointment  of  a 
committee,  has  no  intrinsic  prefer- 
ence over  bis  otber  debts,  and  in 
tbe  absence  of  some  special  equity 
growing  out  of  tbe  circumstances 
of  tbe  particular  case,  tbe  landlord 
comes  in  simply  as  a  general  cred- 
itor for  tbe  rent  unpaid.  Td, 

11.  li  seems  tbat  if  tbe  leased  prem- 
ises are  occupied  by  tbe  committee 
and  such  occupation  is  to  tbe  ad- 
vantage of  tbe  estate  as  when  it  is 
necessary  to  carry  on  or  close  up 
the  business  of  tbe  lunatic,  tbe 
rent  accruing  during  such  occu- 
pation will  be  regarded  as  a 
reasonable  expense  incurred  by 
the  committee  to  be  paid  before 
tbe  claims  of  otber  creditors.     Id. 

13.  Where,  therefore,  the  committee 
of  tbe  estate  of  a  lunatic  continued 
to  carry  on  bis  business,  occupying 
for  that  purpose  premises  held  by 
him  under  a  lease  for  a  term  of 
years,  and  thereafter  tbe  commit- 
tee resigned  and  a  new  one  was 
appointed  who  closed  up  tbe  bus- 
iness, and  upon  petition  of  tbe 
landlord  tliat  said  committee  be 
required  to  pay  rent  subsequently 


accruing,  it  appeared  tbat  tbe  com- 
mittee bad  not  occupied  tbe  premi- 
ses during  any  portion  of  the 
quarter  for  which  rent  waa 
claimed,  also  that  tbe  estate  was 
insolvent,  held,  that  the  prayer  of 
tbe  petition  was  properly  denied ; 
tbat  he  was  not  entitled  to  a  pref- 
erence, but  simply  to  come  in  and 
share  with  the  other  creditors.  Id. 

See  Creditor's  Suit. 


DEED. 

1.  Tlie  description  clause  In  a  deed 
is  to  be  so  construed  if  possible  as 
to  carry  out  tbe  intent  of  the  par- 
ties ;  for  tbis  purpose  false  partic- 
ulars in  the  aescription  are  to  be 
rejected  and  less  material  points 
subordinated  to  the  more  certain 
and  material  ones  when  there  is 
inconsistency  between  them  ;  thus 
monuments  generally  control 
courses  and  distances.  Masten  v. 
(XcoU.     '  153 

2.  When  a  deed  has  been  duly  ac- 
knowledged, although  there  ap- 
pears to  have  been  a  subscribing: 
witness,  it  is  not  necessary  to  call 
him  for  the  purpose  of  proving 
its  execution.  Simmons  v.  Havens. 

427 

3.  In  an  action  of  ejectment,  plain- 
tiff claimed  title  under  a  deed 
which  she  alleged  had  been  exe- 
cuted and  delivered  to  her  by  her 
mother,  who  afterward  obtained 
possession  thereof  and  destroyed 
it,  and  then  deeded  the  land  to 
defendant,  who  had  full  knowl- 
edge of  the  previous  conveyance. 
Plaintiff  proved  by  several  wit- 
nesses that  she  had  in  her  posaes- 
sion  a  deed  purporting  to  convey 
the  premises,  to  l>e  executed  under 
seal  by  her  mother,  and  to  be  ac- 
knowledged before  L.,  a  justice 
of  the  peace;  also  that  such  a  deed 
was  delivered  to  her  by  her 
mother,  and  placed  by  her  in  her 
bureau  drawer,  from  which  it  was 
subsequently  taken  by  the 
mother  and  burned  on  account  of 
her  displeasure  at  her  daughter's 
marriage.  Plaintiff  also  proved 
admissions  on  tbe  part  of  defend- 
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ant  that  the  deed  in  question  bad 
been  executed  at  bis  sa^gestion,  as 
claimed  bj  plaintiff;  that  it  wslb 
acknowledged  before  L.,and  that 
defendant,  with  full  knowledge 
thereof,  subsequently  purchased 
the  property,  believing  the  deed 
did  not  amount  to  any  thing,  as  it 
was  not  recorded  and'  had  been  de- 
stroyed. Held,  the  evidence  was 
BuflScient  to  justify  a  finding  by 
the  jury  that  the  deed  to  plaintiff 
was  duly  executed,  acknowledged 
and  delivered.  Id. 

WTien    the   w>rd    **  appurte- 

nances  '*  in  a  deed  insuffldent  to  pass  a 
riglU  of  way.  and  vJien  auch  an  ease- 
ment does  and  token  U  does  not  pass 
bp  deed. 

See  LongendiikeY  Anderson,  (Mem.) 

625 

WTiere  grantee  not  bound  by 

assumption  eUuise  in  deed. 
JSeeKeUyr  Qeer   {Mem.)         6«4 


DEFE5^SEa 

Want  of  eonfdderation  a  good 

defense  to  an  action  by  bona  fide 
holder  on  note  executed  by  married 
woman,  prior  to  passage  of  enabling 
act  (Chap.  381.  Lawn  of  1884.) 

8ee  Linderman  v  f^irquharson. 

434 

In  action  in  nature  of  quo 

warranto,  it  is  no  defense  that  relator 
?uu  taken  oath  of  offlce  or  demanded 
possession.  These  are  not  conditions 
precedent  to  right  to  reeooer. 

See  People,  ex  rel.  Sainburne,  v. 
Nolan.  539 


DEFINITIONS 

1  The  provisions  of  the  Code  of  Civil 
Procedure  (§§  1496.  1531),  pro- 
viding  for  recovery  in  an  action  of 
ejectment  as  damages  for  with- 
holding the  property,  '*the  rents 
and  profits,  or  the  value  of  the  use 
and  occupation  of  the  property," 
may  l)e  regarded  as  the  legiHlative 
definition  of  the  ancient  technical 
term  '*  mesne  profits."  Wallace  v 
BerdeU.  13 


2.  The  "tunnels,  tracks,  substruc 
tures,  superstructures,  stations, 
viaducts  nnd  masonry  "  of  the  N. 
Y.  &  H.  R  H.  Co  ,  situate  on  and 
under  Fourth  avenue  in  the  city  of 
New  York,  are  *•  land  "  within  the 
meaning  of  that  word  as  used  in 
the  statute  in  reference  to  property 
liable  to  taxation  (1  R.  S.  S'j?, 
i^  2),  and  are  assessable  as  such. 
People,  ex  rel.  N.  T.  &  H.  R.  R. 
Co.,  V.  Comers  of  Taxes.  322 

3.  As  regards  taxation  it  is  im- 
material  whether  a  railroad  is  laid 
upon  the  surface,  placed  on  pillars, 
or  carried  through  a  covered  way 
or  tunnel,  the  structures  adopted 
to  sustain  it.  or  facilitate  and  pro- 
tect its  use,  are.  within  the  mean- 
ing of  the  law.  land,  and  for  them 
the  railroad  company  is  liable  to 
be  taxed.  Id. 

4.  The  "  United  States  Lloyd's  "  is- 
sued an  open  policy  of  marine  in- 
surance, which  became  operative 
only  by  special  indorsement,  de- 
scribing the  particular  risk  as- 
aumed.  As  issued,  the  under, 
writers  were  liable  for  loss  of 
*' animals  caused  directly  by 
stranding,  sinking,  burning  or  col 
lision.**  This  was  subsequently 
modified  by  inserting  after  the 
words  ''directly  by,"  the  words 
*'  a  sea. "  Thereafter  this  indorse- 
ment  was  made  upon  the  policy  . 
**  February  16,  1878,  steamer 
Greece,  New  York  to  London,  188 
live  cattle ;  amount  insured, 
$9,500."  The  shipment  referred 
to  was  made  February  14  Both 
parties  knew  at  the  time  of  the  in- 
dorsement that  the  cattle  were  car- 
ried between  decks.  The  steamer 
encountered  a  severe  storm;  the 
waves  caused  it  "  to  roll  tremen- 
dously;" the  cattle  were  thrown 
down  violently,  and  most  of  them 
were  killed.  In  an  action  upon  the 
policy,  ?ield,  that  the  loss  was 
caused  "  directly  by  a  sea,"  within 
the  meaning  of  the  policy,  and  that 
the  insurers  were  liable ;  that  the 
risk  contemplated  was  some  effect 
of  "a  sea"  upon  the  vessel,  the 
proximate  result  of  which  would 
be  a  loss  to  the  property  insured, 
and  this  was  not  limited  to  an 
effect   produced    by  one  or  moro 
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specific  and  particular  waves,  as 
distiaguisbed  from  the  general 
commotion  of  the  water  Snouoden, 
V.  OuioFL  458 

5.  The  words  "  bonded  indebted- 
ness," as  used  in  the  actd,  chap. 
7o,  Laws  of  1878,  and  chap.  146, 
Laws  of  1880,  are  not  limited  to 
bonds  in  all  respects  legal  and 
valid,  but  the  acts  authorize  the 
refunding  of  **  all  municipal  bonds 
save  such  as*'  have  been  adjudged 
invalid  bj  the  final  determination 
of  a  competent  court,  which  are 
excluded  from  their  operation  by 
chapter  317,  Laws  of  1878.  Hills 
V.  PeekskUl  Scgs.  Bk,  41)0 

6.  The «  franchises, privileges, rights 
and  liberties,"  which,  under  the 
act  of  1878  (Chap.  163.  Laws  of 
1878),  a  manufacturing  corporation 
is  authorized  to  mortsrage,  to  se- 
cure the  payment  of  a  debt,  upon 
consent  of  the  reouisite  number  of 
stockholder.*!,  ana  which  are  not 
included  in  a  consent  to  mortgage 
the  real  and  personal  estate  of  tlie 
corporation,  are  the  corporate 
ri<?hts  and  franchises  which  be- 
came vested  in  the  company  by 
virtue  of  Its  organization  as  a  qot- 
poration.  Those  terms  do  not  in- 
clude patent  rights,  licenses,  ease- 
ments, or  privileges  acquired  by 
the  company  after  its  iucor|K)ra- 
tion,  either  from  individuals  or 
other  corporations  ;  these  are  in  the 
nature  of  property,  and  are,  there- 
fore, included  in  a  consent  to  mort- 
gage  the  corpora  te  p roperty.  Lord 
v,  Yonkers  F.  0.  Co.         .        614 


DEMAND. 

No  demand  for  a  return  of  the 
money  paid  is  necessary  before 
the  commencement  of  an  action  to 
recover  back  money  involuntarily 
paid  in  satisfaction  of  an  assess- 
ment valid  on  its  face,  but  in  fact 
void.  BreucJur  v.  Village  of  Port 
Cliester.  240 


DEMURRAGE. 

1.  A  consi<jnee,  who  is  owner  of  the 
consigned   cargo,  is   liable  to   the 


owner  or  master  of  the  vessel  for 
damages  in  the  nature  of  demur- 
rage, for  unreasonable  delay  in  di.s- 
charging  the  cargo  after  arrival, 
although  the  bill  of  lading  con- 
tains nu  stipulation  as  to  demur- 
rage, and  prescribes  no  time  within 
which  the  cargo  shall  be  dis- 
charged SchoU  V.  A.  A  B.  L  d:  S, 
Co,  602 

3.  By  a  biTl  of  lading  of  a  cargo  of 
coal,  the  carrier  was  to  discharge 
the  cargo  at  the  port  of  destination. 
On  arrival  he  reported  to  the  de- 
fendant, the  consignee  and  owner 
of  the  coal,  and  requested  to  be 
discharged,  offering  to  do  the  shov- 
eling of  the  coal  if  defendant 
would  provide  for  taking  it  away  ; 
this  it  declined  to  do,  insisting 
that  plaintiff  should  take  his  turn 
at  the  wharf,  and  he  was  detained 
some  seven  days  over  the  cus^ 
tomary  time  for  discharging  such 
cargo.  In  an  action  to  recover  de- 
murrage, Iield,  that  there  was,  in 
effect, an  offer  to  perform  on  the 
part  of  plaintiff,  and  that  it  was  a 
question  of  fact  to  be  determined 
upon  all  the  circumstances  whether 
there  was  unreasonable  delay  on 
the  part  of  defendant  in  dis- 
charging. Id, 


DEPOSITION. 

The  Code  of  Civil  Procedure  (g§  870, 
876)  authorizes  the  granting  of  an 
order,  before  an  action  has  actu- 
ally commenced  in  a  court  of  rec- 
ord, for  the  examination  of  a  per- 
son against  whom  such  an  action 
is  "about  to  be  brought,"  upon 
the  application  of  the  person  who 
is  about  to  bring  the  action.  Mer. 
Nat  Bk.  V.  SlLeelMU,  176 


DISCONTINUANCE. 

1.  Except  where  substantial  rights 
of  other  parties  have  accrued  and 
injustice  will  be  done  to  them  by 
permitting  it,  a  party  has  a  right 
to  discontinue  an  action  or  pro- 
ceeding, and  his  reasons  for  so  do- 
in  jj  are  of  no  concern  to  the  court. 
Ill  re  Butler.  307 
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2.  A  refusal  of  leave  to  dincoDtinue, 
therefore,  where  nothing  appears 
to  show  that  it  will  injuriouslj 
affect  the  rights  or  interests  of  the 
adverse  party,  is  not  within  the 
discretion  of  the  court,  and  is 
error.  Id. 

8.  Where  an  administrator  of  the 
estate  of  a  deceased  lunatic  com- 
menced proceedings  by  petition  in 
the  Court  of  Common  Pleas  of  the 
ciiy  of  New  York,  to  compel  the 
committee  of  the  lunatic  to  ac- 
count and  to  deliver  over  the 
property  remaining,  and  thereafter 
entered  an  esD  parte  order  of  discoo- 
tiuuance,  the  costs  to  be  paid  bv 
the  administrator,  which  order,  af- 
ter tender  of  costs,  was  vacated  by 
the  court,  and  thereupon  the  ad- 
ministrator moved  for  leave  to  dis- 
continue, which  was  denied,  the 
only  facts  shown  being  that  after 
the  entry  of  the  first  order  the  ad- 
ministrator had  commenced  an  ac- 
tion in  the  Supreme  Court  to  settle 
the  accounts.  Held,  that  there  was 
no  just  basis  for  the  refusal  of 
leave  upon  which  any  discretion 
was  called  into  exercise  or  could 
operate;  and  that  the  denial  of  the 
motion  was  error.  Id. 


DISORDERLY  PERSONS. 

1.  The  section  of  the  Penal  Code 
(^  291),  authorizing  and  directing 
the  arrest  of  children  found  beg. 
p^ing,  etc.,  and  their  commitment 
"  to  any  charitable,  reformatory  or 
other  institution  authoriztid  by 
law  to  receive  and  take  charge  of 
minors,"  does  not  repeal,  or,  as  to 
commitments  under  said  act  to  the 
New  Y"ork  Catholic  Protectory, 
dispense  with  the  provisions  of 
the  charter  of  said  protectory 
(Chap.  448.  Laws  of  1803).  or  of 
the  Consolidation  Act  (§  1618  et 
seq.,  chap.  410.  Laws  of  1882)  re- 
quiring notice  of  the  commitment 
to  be  given  to  the  parents,  guard- 
ian, etc.,  of  a  child  so  committed, 
and  giving  the  parents  or  guardian 
an  opportunity  to  be  heard.  Peo- 
'ple,  ex  rel.  Van  Heck,  v.  Jf.  T. 
Oath.  Protectory.  195 

2.  It  seems  the  section  simply  means 
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that  the  magistrate  or  court  be- 
fore whom  .the  child  is  brought, 
knowing  the  authority  of  the  dif- 
ferent institutions  to  receive  and 
retain  minors,  and  the  limitations 
upon  that  authority,  may  select 
from  among  them  the  one  he 
deems  most  fitting,  and  the  one  bA 
selected  takes  and  holds  the  child 
for  the  time,  in  the  manner  and 
under  the  regulations  prescribed 
by  its  fundamental  law.  ^Id, 

3.  Where,  therefore,  a  boy  nine 
years  of  age  was  committed  for 
begging  to  said  'protectory,  to  re- 
main under  its  guardianship  "  un- 
til therefrom  discharged  in  man- 
ner prescribed  by  law,"  no  notice 
of  the  commitment  having  been 
given  to  the  father  of  the  child, 
and  upon  returns  to  a  writ  of  cer- 
tiorari  and  to  a  writ  of  habeas  cor" 
pus  to  inquire  into  the  cause  of 
the  commitment,  which  writs  were 
issued  more  than  twenty  days 
after  the  commitment,  the  boy  was 
discharged.     Held  no  error.        Id. 


DIVORCE, 

1.  In  July,  1844,  defendant,  who  was 
then  residing  in  Toronto,  Canada, 
married  K.,  in  this  State  and  lived 
with  him  here  a.s  his  wife  until 
January,  1860,  when  she  left  him 
and  returned  to  Toronto,  where 
she  continued  to  reside  until  1865. 
K.  removed  to,  and  became  a  res- 
ident of  Ohio,  and  in  1864,  after  a 
residence  there  of  more  than  a 
year,  he  .commenced  an  action  in 
that  State  for  divorce  on  the 
ground  that  defendant  had  been 
willfully  absent  from  him  for 
more  than  three  years.  A  copy  of 
the  petition  and  summons  were 
mailed  to  defendant  at  Toronto, 
and  were  received  by  her.  Notice 
of  the  filing  of  the  petition,  the 

Eur  pose  thereof,  the  time  for 
earing,  and  that  depositions 
would  be  taken  at  Toronto  at  a 
time  and  place  named,  was  duly 
published.  Depositions  were  taken 
in  pursuance  of  said  notice,  de- 
fendant  being  present  but  taking 
no  part  personally  or  by  counsel. 
No  other  service  was  made  upon 
defendant ;  the  service  made  was, 
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undftr  the  laws  of  Ohio,  a  legal 
service.  A  divorce  was  granted  in 
1864,  By  the  terms  of  the  de- 
cree,  each  party  was  '*  restored  to 
the  rights  and  privileges  of  un- 
married persons."    Defendant  af- 

^terward  married  the  plaintiff,  and 
they  lived  toother  as  husband 
and  wife  until  1880.  Plaintiff, 
prior  to  his  marriage,  knew  of  de- 
fendant's former  marriage  and  of 
the  divorce  proceedings,  iMit  not 
of  the  particular  circumstances 
under  which  the  decree  of  divorce 
was  obtained.  At  the  time  of  such 
marriage  K.  was  and  is  still  living 
in  Oliio.  In  an  action  to  have  the 
marriage  between  the  parties  an- 
nulled, on  the  ground  that  defend- 
ant, at  the  time  of  such  marriage, 
had  a  husband  living,  and  that  her 

,  former  marriage  was  still  in  full 
force,  ?ield  (MiiiLBR,  Dan  fort  a 
and  Finch,  JJ.,  dissenting),  that 
the  Ohio  court  acquired  no  juris- 
diction over  the  defendant  and  the 
decree  of  divorce  was.  as  to  her.  in- 
operative and  void ;  that,  therefore, 
the  marriage  between  her  and 
plaintiff  was  illegal  and  void. 
O'Dea  V.  a  Deo.  23 

2.  In  a  civil  action  the  fact  of  adul- 
tery may  be  established  by  proof 
of  such  facts  and  circumstances, 
as,  under  the  rules  of  evidence, 
are  competent  to  be  proved,  and 
which  satisfy  the  mind  of  the  tri- 
bunal required  to  pass  upon  the 
question  of  the  truth  of  the 
charge.  It  is  not  necessary  to  sat- 
isfy the  mind  beyond  a  doubt,  or 
to  lead  the  judgment  as  a  neces- 
sary  conclusion  to  the  determina- 
tion that  adultery  has  been  actu- 
ally committed.     AUen  v.  AUen, 

658 

3.  No  different  standard  of  judgment 
applies  to  such  a  case  from  that 
which,  in  ordinary  transactions, 
guides  the  conclusions  of  intelli- 
gent and  conscientious  men.      Id, 


DRAINAGE. 

Commissioners  of  sewage  and  assess- 
ment of  the  city  of  Broolilyn,  in 
pursuance  of  the  authority  given 


them  by  statute  (Chap.  521 ,  Laws  of 
IS")?;  chap  ISC.Lawsof  1861),estab- 
lished  a  drainage  district,  not 
theretofore  drained,  over  the  lauds 
of  plaintiff*,  and  a  plan  of  drainage 
which  contemplated  the  construc- 
tion of  a  main  sewer  into  whicli 
several  sewers  to  be  constructt^d 
from  time  to  time  should  empty. 
The  main  sewer  was  built  iu  1868. 
and  subsequently  various  lateral 
sewers.  Scon  after  the  completion 
of  the  main  sewer,  actual  une  de- 
monstrated that  it  was  insufficient 
to  carry  off  the  sewage  turned  into 
it,  and  at  times  this  was  forced 
through  the  mao-holes  and  inun- 
dated plaintifi^s  premises,  inflicting 
serious  injury.  These  inundations 
increased  in  frequency  as  new 
lateral  sewers  were  cunnected  with 
the  main  trunk,  and  became  well 
l^nown  to  the  municipal  otficers. 
Notwithstanding  this  the  city  con- 
tinued to  build  and  attach  lateral 
sewers,  increasing  from  year  to 
year  the  evil  produced  by  the  de- 
fects in  the  original  plan.  In  an 
action  to  recover  damages,  hdd, 
that  the  city  was  liable  ;  that  hav- 
ing  by  the  exercise  of  its  power 
created  a  private  nuisance  on 
plaintiff's  premises,  it  incurred  a 
duty  of  adopting  such  measures  as 
should  abate  the  nuisance,  and 
having  the  power  to  perform  it,  its 
omission  to  do  so  renders  it  liable. 
S&ifert  V.  City  of  B'Idyn.  136 


DURESS. 

1 .  Payment  to  an  officer  who  has  a 
valid  warrant  for  the  collection  of 
an  assessment  valid  on  its  face, 
but  in  fact  void,  and  who  threatens 
to  execute  the  same,  is  not  a 
voluntary  payment.    Bntecher  v. 

VUlage  of  Port  OJieHw.  240 

2.  A  master  may  carry  on  his  busi- 
ness with  an  old  machine  not  pro- 
vided with  all  the  safeguards 
attached  to  newer  machines ;  he 
may  discharge  a  servant  employed 
to  run  it,  who  refuses  to  perform 
his  stipulated  service,  and  a  threat 
to  do  BO  is  not  coercion,  which  will 
make  the  master  liable  for  injuries 
to  the  servant  resulting  from  the 
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U9e  of  the  machine.    Sweeney  v. 
B.diJ.KCo,  520 


EASEMENT. 

When    description    in     deed 

bounding  land  conveyed  by  the  side  of 
a  street  conveys  no  easernent  in  the 
street. 

See  KG,  Co,  v.  Stevens,  411 

When  the  word  '*  appurte- 
nance "  in  a  deed  insufficient  to  pass  a 
right  of  fcay,  and  when  such  an  ease- 
fnent  does  and  when  it  does  not  pass 
by  deed. 

See  Longendyke  v.  Anderson.{Mem.) 

625 

EJECTMENT. 

1.  The  proviHions  of  the  Code  of  Civil 
Procedure  ($^§  1496,  1531).  provid- 
ing for  recovery  in  au  action  of 
ejectment  as  damages  for  withhold- 
ing the  property,  "  tlie  rents  and 
profits,  or  the  valae  of  the  use  and 
occupation  of  the  property,"  may 
be  regarded  as  the  legislative  defini- 
tion of  the  ancient  technical  term 
•'  mesne  profits."  WaUace  v.  Ber- 
deU.  13 

2.  The  owner  of  the  property  with- 
held is  not  confined  to  the  rents 
actually  received  by  the  party  re- 
quired to  make  restitution.  The 
owner  should  have  either  these  or 
the  rental  value,  as  may  be  just 
under  the  circumstances.  Id. 

8.  The  mesne  profits  consist  of  the 
net  rents,  rental  value,  or  value  of 
the  use  and  occupation,  and  in 
ascertaining  either,  all  necessary 
payments  for  taxes  and  ordinary 
repairs  are  to  be  deducted.  Id. 

4.  Since  the  passage  of  the  acts  in 
relation  to  tlie  property  of  married 
women  there  is  no  presumption 
that  tiie  husband  is  in  occupation 
of  his  wife's  lands,  and  in  an  action 
of  ejectment  brought  against  the 
husband  to  recover  possession  of 
such  lands,  whether  she  was  oc- 
cupying  them  at  the  time  of  the 
commencement  of  the  action,  or 
had  given  to  her  husband  the 
possjession,  Is  to  be  determined  as 


a  question  of  fact.    Martin  v.  Rec- 
tor, 77 

5.  In  an  action  of  ejectment,  to  re- 
cover possession  of  a  small  trian- 
gular piece  or  parcel  of  land,  it  ap- 
peared th&t  the  land  in  question 
was,  prior  to  1806,  included  in  a 
lot  known  as  "the  saw-mill  lot," 
and  within  the  courses  and  dis- 
tances as  given  in  the  deed  of  said 
lot  In  that  year  the  owner  of  said 
lot  and  the  owner  of  land  adjoin- 
ing it  on  the  south  entered  into  an 
arrangement  to  *'  square  the  line" 
between  the  lots,  by  which  a  line 
was  located  cutting  off  said  parcel 
from  the  saw.mill  lot.  A  fence 
was  built  upon  said  line  which  was 
replaced  in  1820  by  a  heavy  stone 
wall.  From  the  time  of  the  loca- 
tion of  the  line  np  to  1873,  the  land 
in  question  was  inclosed  and  oc- 
cupied as  part  of  plaintiff's  lot  by 
him  and  his  predecessors  in  title 
and  the  lot  north  of  the  line  was 
known  as  the  "saw-mill  lot."  In 
1873.  a  partition  suit  was  com- 
menced to  which  plaintiff  was  made 
a  party.  The  defendants'  premises 
sought  to  be  partitioned  were  de- 
scril^ed  as  being  part  of  the  lot 
"known  as  the  saw-mill  lot;"  fol- 
lowing this  the  courses  and  dis- 
tances were  given,  as  in  the  olJ  deed 
of  said  lot.  The  land  sought  to  be 
partitioned  was  sold  under  the 
judgment  in  said  action,  and  de- 
fendant J.,  claiming  as  tenant  of 
defendant  A.,  the  grantee,  under 
said  sale,  took  possession  of  the 
parcel  in  question.  The  person 
under  whom  the  plaintiffs  in  the 
partition  suit  claimed  was  a  party 
to  the  location  of  the  lino  ;  he  de- 
vised it  as  the  premises  "  known  as 
the  old  saw-mill  premises."  Ueld^ 
that  plaintiff  was  not  precluded  by 
the  judgment  in  the  partition  suit 
from  claiming  title  to  the  land  in 
question;  that  the  testator  must 
have  intended  to  devise  the  prem- 
ises north  of  the  stone  wall ;  that 
the  words  **  known  as  the  saw-mill 
lot,"  in  the  description  in  the  par- 
tition action,  were  the  controlling 
descriptive  words,  and  as  at  the 
time  when  the  said  action  was 
commenced  and  for  more  than  fifty 
years  prior  thereto  the  lot  so  known 
was  north  of  the  wall,  the  judg- 
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m»  lit  and  sale  in  partition  did  not 
embrace  the  laud  in  question. 
Masten  v.  OlcotL  152 

6.  It  was  claimed  that  plaintiff  was 
equitably  estopped  by  statements 
made  by  him,  at  the  time  he  was 
served  with  the  complaint  in  the 
partition  suit,  to  the  attorney  for 
the  plaintiff  therein.  It  did  not 
appear  that  these  statements  were 
communicated  to  any  of  the  par- 
ties or  that  itinfluenci'd  the  action 
of  the  attorney.  Held,  that  the 
claim  was  untenable.  Id, 

7.  PlaintiflP  bid  off  the  premises  on 
the  partition  sale  for  one  of  the 
other  parties  to  the  action.  Held, 
this  was  not  an  admission  that  tbe 
premises  included  the  land  in  ques- 
tion. Id. 

8.  A  survey  was  made  after  the  par- 
tition sale  with  a  view  of  ascer- 
tainin«f  the  location  of  the  prem 
ises  according  to  the  courses  and 
distances  in  the  deed,  and  plaintiff 
pointed  out  the  places  where  the 
old  monuments  were  located.  HM^ 
that  this  in  no  way  prejudiced  his 
legal  rights.  Id. 

9.  After  J.  had  taken  possession  he 
brought  an  action  of  trespass  in 
justice*s  court^against  plaintiff  for 
the  entry  of  the  cattle  of  the  latter 
upon  the  land  in  question,  of  which 
his  complaint  alleged  he  was  in 
possession.  The  answer  was  a  de- 
nial and  an  averment  of  possession 
in  the  defendant  in  that  action  for 
more  than  twenty  years.  There 
was  no  plea  of  title,  and  tbe  evi- 
dence on  the  trial  related  merely  to 
the  question  of  actual  possession 
at  the  time  of  the  alleged  trespass. 
J.  recovered  a  judgment.  Held^ 
that  the  judgment  did  not  conclude 
on  the  point  of  title  and  in  no  way 
affected  it.  Also  held^  that  as  A., 
the  real  defendant  in  interest  here, 
was  not  a  party  to  the  justice's 
court  suit,  as  a  judgment  upon  the 
title  for  or  against  J.  would  not 
have  bound  her,  and  as  estoppels 
must  be  mutual,  even  if  the  ques- 
tion of  title  had  been  involved  in 
that  suit,  it  did  not  estop  plaintiff 
here.  Id. 


10.  It  seems  that  a  judgment  in  eject- 
ment against  a  tenant  at  the  suit 
of  a  stranger  does  not  bind  the  land- 
lord unless  he  has  been  brouglii 
in  and  made  a  party,  in  fact  or  in 
substance,  to  t lie  litigation.        Id. 

11.  The  rule  that  estoppels  bind  par- 
ties and  their  privies  applies  only 
to  a  privity  arising  after  the  event 
out  of  which  the  estoppel  arises. 

Id. 

12.  It  seevis  the  remedy  of  a  purchaser 
of  real  estate,  if  the  vendor  r*^f  uses 
to  surrender  tiie  possession,  is  by 
action  of  t'jectment  alone,  in  which 
he  may  recover  damages  by  way 
of  mesne  profits  for  the  unlawful 
withholding  or  possession.  Pren- 
ton  V.  Hatdey.  58(J 

13.  Where  plaintiff  in  an  action  of 
ejectment  claims  title  in  fee  to  the 
whole  premises,  and  recovers  judg- 
ment in  accordance  with  his  claim, 
and  wliere  the  title  set  up  is  in  fait 
invalid,  but  it  appeared  on  the  trial 
that  plaintiff  has  an  independei.t 
and  unimpeachable  title  to  an  un- 
divided share  of  the  premises,  it  is 
in  the  discretion  of  the  General 
Term,  either  to  modify  the  judg- 
ment or  to  reverse  it  and  grant  a 
new  trial ;  and  its  determination  iu 
the  exercise  of  this  discretion  U 
not  reviewable  here.  Van  Hortie 
V.  CampbeU.  608 


EMINENT  DOMAIN. 

W/iere    railroad    corporation 

makes  application  to  cu^uire  title  to 
uplands  on  bank  of  river,  it  is  no  ob- 
jection, on  appeal  from  order  confirm- 
ing report  of  commissioners  awarding 
damage,  that  the  company  propose  4o 
build  an  embankment  infrontuffotoh- 
er*s  premises  cuUing  his  pier  off  from 
river.  If  his  rights  have  been  unlaw- 
fully interfered  toith  his  remedy  is  by 
action,  not  by  appeal. 

See  In  re  J^,  r.,  W.  S.  cfc  B.  R.  7?. 
Co,  {Mem.)  685 

ESTOPPEL. 

1.  A  bill  of  exchange  implies  a  rep- 
resentation by  the  drawer  that 
the  drawee  is  in  funds  to  meet  it. 


INDEX. 


733 


and  the  contract  of  the  former  is 
that  the  latter  will  accept  and  pay 
according  to  the  terms  of  the  bill ; 
the  subsequent  acceptance  cousti 
tntes  an  admission  of  the  truth  of 
the  representation,  which  the 
drawee  and  acceptor  is  not  there- 
after allowed  to  retract  as  against 
a  bona  fide  holder.  HeuerUmatte 
V.  Mi^rris.  63 

2.  In  an  action  of  ejectment,  to  re- 
cover possession  of  a  small  trian 
gular  piece  or  parcel  of  land,  it 
appeared  that  the  land  in  question 
was,  prior  to  180(),  included  in  a  lot 
known  as  the  **  saw-mill  lot,"  and 
witliin  the  courses  and  distances  as 
giren  in  the  deed  of  said  lot.  In 
that  year  the  owuer  of  said  lot  and 
thQ  owner  of  land  adjoining  it  on 
the  south  entered  into  an  arrange- 
ment to  "  square  the  line  "  between 
the  lots,  by  which  'a  line  was 
located  cutting  off  said  parcel  from 
the  sawmill  lot.  A  fence  was 
built  upon  said  line  which  was  re- 
placed in  1820  by  a  heavy  stone 
wall.  From  the  time  of  the  loca- 
tion of  the  line  up  to  1873,  the  land 
in  question  was  inclosed  and  occu- 
pied as  part  of  plaintiff's  lot  by 
nira  and  his  predecessors  iif  title 
and  the  lot  north  of  the  line  was 
known  as  the  **  saw-mill  lot"  In 
1873,  a  partition  suit  was  com- 
me  need  to  which  plaintiff  was 
made  a  party  The  defendants* 
premises  sought  to  be  partitioned 
were  described  as  being  part  of  the 
lot  -'known  as  the  saw-mill  lot ;  " 
following  this  the  courses  and  dis- 
tances were  given,  as  in  the  old 
deed  of  said  lot.  The  land  sought 
to  be  partitioned  was  sold  under 
the  judgment  in  said  action,  and 
defendant  J.,  claiming  astenant.of 
defendant  A. ,  the  grantee,  under 
said  sale,  took  possession  «of  the 
parcel  in  question.  The  person 
under  whom  the  plaintiffs  in  the 
partition  suit  claimed  was  a  party 
to  the  location  of  the  line  ;  he  de. 
vised  it  as  the  premises  "known 
as  the  old  saw-mill  premises." 
Hdd,  that  plaintiff  was  not  pre- 
cluded by  the  judgment  in  the  par- 
tition suit  from  claiming  title  to 
the  land  in  qnestion  ;  that  the  tes- 
tator must  have  intended  to  devise 
the  premises  north  of  the  stone 


wall ;  that  tlie  words  '*  known  as 
the  saw-mill  lot/'  in  the  descrip- 
tion in  the  partition  action,  were 
the  controlling  descriptive  words, 
and  as  at  the  time  when  the  said 
action  was  commenced  and  for 
more  than  fifty  years  prior  thereto 
the  lot  so  known  was  north  of  the 
wall,  the  judgment  and  sale  in 
partition  did  not  embrace  the  land 
in  question.    Masten  v.  Olcoit.  153 

8.  It  was  claimed  that  plaintiff  was 
equitably  estopped  by  statements 
made  by  him.  at  the  time  he  was 
served  with  the  complaint  in  the 
partition  suit,  to  the  attorney  for 
the  plaintiff  therein.  It  did  not 
appear  that  these  statements  were 
communicated  to  any  of  the  par- 
ties or  that  they  influenced  the  ac- 
tion of  the  attorney.  Held,  that 
the  claim  wait  untenable.  Id, 

4.  After  J.  had  taken  possession  he 
brought  an  action  of  trespass  in 
justice's  court  against  plaintiff  for 
the  entry  of  the  cattle  of  the  latter 
upon  the  land  in  question,  of  which 
his  complaint  alleged  he  was  in 
possession.  The  answer  was  a  de- 
nial and  an  averment  of  possession 
in  the  defendant  in  that  action  for 
more  than  twenty  years.  There 
was  no  plea  of  title,  and  the  evi- 
dence  on  the  trial  related  merely  to 
the  question  of  actual  possession  at 
the  time  of  the  alleged  trespass. 
J,  recovered  a  judgment.  Held, 
that  the  judgment  did  not  conclude 
on  the  point  of  title  and  in  no  way 
affected  it.  Also  Juld,  that  as  A  ,  the 
real  defendant  in  interest  here,  was 
not  a  partjr  to  the  justice's  court 
huit,  as  a  judgment  upon  the  title 
for  or  against  J.  would  not  have 
bound  her,  and  as  estoppels  must 
be  mutual,  even  if  the  question  of 
title  had  been  involved  in  that  suit, 
it  did  not  estop  plaintiff  here.     Id. 

5.  It  seems  that  a  judgment  in  eject- 
ment against  a  tenant  at  the  suit 
of  a  stranger  does  not  bind  the  land- 
lord unless  he  has  been  brought  in 
and  made  a  party,  in  fact  or  in  sub- 
stance, to  the  litigation.  Id. 

6.  The  rule  that  estoppels  bind  par- 
I      ties  and  their  pirivies  applies  only 
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to  a  privity  arising  after  the  event 
out  of  wliich  the  estoppel  arises. 

Id. 

7.  In  an  action  hj  a  tax  payer  of  the 
town  of  A.,  to  have  certain  bonds 
issued  by  said  town  adjudged  ille> 
gal  and  void,  it  appeared  that  the 
town,  acting  in  supposed  accord- 
ance with  statutory  provisions 
(Chap.  907,  Laws  of  1869,  as 
amended  by  chap.  925,  Laws  of 
1871)  issued  its  bonds  to  pay  for 
stock  of  a  railroad  corporation, 
which  passed  into  the  hands  of  in- 
nocent holders.  The  bonds  were 
claimed  by  the  town  to  have  been 
illegally  issued,  and  so  invalid. 
While  suits  were  pending  to  en- 
force them,  said  town,  under  the 
act  of  1880  (Chap.  146,  Laws  of 
1880),  authorizing  it  **  to  issue  new 
bonds  pursuant  to  the  provisions 
of  chapter  75,  Laws  of  1878,"  and 
its  amendments,  to  the  amount  and 
extent  of  its  bonded  indebtedness, 
issued  the  bonds  in  question  in  ex- 
change for,  and  to  retire  the  out- 
standing bonds,  the  new  bonds 
drawing  a  lower  rate  of  interest 
than  the  old  ones.  Said  town  at 
the  time  had  no  other  "bonded 
indebtedness**  than  the  original 
bonds  issued  as  above  stated.  Held, 
that  the  action  was  not  maintain- 
able, that  the  town  having  elected 
to  compromise  rather  than  to  con- 
test the  validity  of  the  old  bonds, 
was  estopped  from  thereafter  ques- 
tioning it.  HUU  V.  PeekskiU  Svgs. 
Bk,  490 

8.  The  parties  entered  into  a  contract 
by  which  defendants  agreed  to  sell 
the  goods  manufactured  by  plain- 
tiff on  commission.  Plaintiff  guar- 
anteed to  supply  defendants  with 
goods  to  at  least  the  value  of  a  sum 
specified,  and  in  case  of  failure  so 
to  do,  defendants  were  entitled  to 
the  agreed  commissions  on  that 
sum  Either  party  had  the  right  to 
terminate  the  agreement  by  giving 
to  the  other  a  year's  notice.  In  an 
action  to  recover  proceeds  of  sales 
in  defendants'  hands,  the  referee 
found  that  plaintiff  was  led,  by  acts 
and  assurances  of  defendants,  to 
believe  that  they  would  only  charge 
commissions  thereafter  on  actual 
shipments      and     were      induced 


thereby  to  refrain  from  giving  no- 
tice of  a  termination  of  the  agree- 
ment Held,  that  defendants  were 
estopped  from  claiming  thereafter 
commissions  under  the  guaranty  in 
the  contract.  Belgian  Qlau  Go.  v. 
Pabst,  621 

When  party  U  pred^ided  in 

action  to  restrain  mlefor  unpaid  as- 
sewment  for  a  local  improvement  hff 
order  of  confirmation  in  the  assenjh 
ment  proceedings  from  raiding  objec- 
tions as  to  matters  which  might  hate 
been  corrected  on  appeal  from  report 
of  commissioners. 

See  Tingue  v.  ViUage  of  Port 
Chester,  294 

EVIDENCE. 

1.  In  a  pass-book  issued  by  defend- 
.  ant  to  a  depositor  was  a  printed 

by-law,  a-  portion  of  which  is  aa 
follows  :  **  All  payments  made  by 
the  bank  upon  the  presentation  of 
the  pass-book,  and  duly  entered 
therein,  will  be  regarded  as  bind- 
ing upon  the  depositor;  money 
may  also  be  drawn  upon  the  writ- 
ten order  of  the  depositor  or  his 
attorney  when  accompanied  by 
tli«  pass-book."  Defendant  made 
a  payment  to  a  stranger  whose 
only  evidence  of  authority  to  re- 
ceive it  was  the  possession  of  the 
pass-book.  Held,  that  it  was  error 
for  the  trial  court  to  exclude  evi- 
dence tending  to  show  want  of 
care  and  prudence  on  the  part  of 
the  bank  in  making  such  pay. 
ments.    Smith  v.  B*klyn  Svgs.  Bk. 

58 

2.  Where,  upon  the  trial  of  an  in- 
dictment for  abortion,  a  physician 
who  after  the  commission  of  the 
alleged  crime  attended  upon  the 
female  upon  whose  person  it  was 
alleged  to  have  been  committed, 
was  allowed  to  give,  as  a  witness 
for  the  prosecution,  his  opinion  aa 
a  medical  expert,  that  the  crime 
had  been  committed,  founded 
upon  what  he  observed  aa  to  the 
physical  condition  of  the  woman 
and  upon  her  narrative  of  the 
facts,  and  it  appeared  that  she 
was  alive  at  the  time  of  the  trial. 
Held  error.     People   v.  Mu7phv. 
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8.  Also  Tield,  the  fact  tliat  the  phy- 
sician  was  selected  and  seutbjr  the 
public  prosecator  to  attend  upon 
the  female  did  not  affect  the  ques- 
tion, that  as  she  accepted  his  ser- 
vices  in  his  professional  character 
the  relation  of  physician  and  pa- 
tient was  established  between 
them.  Jd. 

4.  Also  h^.ld^  that  although  she  was 
a  party  to  the  crime,  her  declara- 
tions, which  were  simply  a  narra 
tive  of  a  past  transaction  and  con-> 
stituting  no  part  of  the  res  gesta, 
were  not  admissible.  Jd. 

6.  The  parties  entered  into  a  con- 
tract by  which  defendant  agreed 
that,  if  plaintiffs  should  succeed  in 
selling  fifty  of  the  defendant's 
sewing  machines  to  one  firm  or 
party  in  Mexico,  during  a  trip 
of  their  agent  about  to  be  made, 
for  every  fifty  machines  so  sold 
they  should  have  the  sole  agency 
for  the  sale  of  said  machines  in 
that  locality,  and  defendant 
agreed  to  furnish  the  machines. 
Plaintiffs'  agent  made  two  sales 
of  fifty  machines  to  persons  in 
different  localities  in  Mexico  under 
an  agreement  that  the  purchaser 
should  be  the  sole  agent  for  the 
sale  of  the  machines  in  that  lo- 
cality; one  of  the  orders  defend- 
ant filled,  the  other  it  refused, 
and  refused  to  fill  further  orders 
from  plaintiffs  or  their  agents,  and 
repudiated  the  contract.  In  an 
action  to  recover  damages  for 
breach  of  the  contract,  plaintiff 
offered  to  show  on  the  trial,  that, 
subsequent  to  the  repudiation  of 
the  agreement,  defendant  estab- 
lished agencies  in  Mexico,  and  the 
number  of  machines  sold  through 
them.  This  was  excluded.  Held 
error.  Wakeinan  v.  TT.  cfc  W.  Mfg. 
Co.  205 

6.  But  held^  that  the  opinions  of  wit- 
nesses as  to  the  value  of  the  agree- 
ment, the  profits  which  it,  or  any 
agency  established  in  pursuance 
of  it,  could  produce,  the  damages 
realized,  and  as  to  the  number' of 
machines  they  could  have  sold, 
were  properly  excluded.  Id, 

7.  In  an  action  to  recover  damages 


for  breach  of  a  contract  to  form 
and  continue  a  partnership  for  a 
specified  term,  the  opini  .n.  of  the 
witnesses  as  to  the  value  of  the 
contract  to  plaintiff,  or  as  to  what 
would  have  been  his  share  of  the 
profits  had  the  contract  been  car- 
ried out,  is  Incompetent  and  its 
reception  error.  BeedY  McConneU. 

270 

8.  A  policy  of  fire  insurance  was  upon 
plainti^s  interest,  which  was  an 
undivided  half  of  the  buildings  in- 
sured. An  allowance  was  made  by 
the  arbitrators  for  the  expense  of 
removing  the  machinery  in  the 
buildings  preparatory  to  the  work 
of  repair.  Defendant  offered  to 
prove  that  plaintiff's  co- tenant  had 
received  an  award  from  other 
insurance  companies,  in  which  was 
included  the  expense  of  removing 
the  machinery.  Ileldy  that  the 
evidence  was  properly  rejected,  as 
the  proof  would  not  affect  defend- 
ant's liability.  Clover  v.  Green- 
icieh  ln»,  Co.  277 

9.  The  policy  contained  a  clause 
providing  that  it  should  be  op- 
tional for  defendant  to  repair  or 
rebuild  within  a  reasonable  time, 
giving  notice  of  its  intention  so  to 
do  within  sixty  days  after  comple- 
tion of  the  proofs  of  loss  therein 
required.  Defendant,  on  the  next 
day  after  the  award,  refused  to 
pay;  it  offered  to  prove  that  three 
days  thereafter  it  offered  to  repair ; 
this  was  rejected.  Held  no  error; 
that  the  proofs  referred  to  in  the 
clause  in  reference  to  repairs  were 
the  proofs  required  to  be  fur- 
nished within  thirty  days,  not  to 
any  subsequent  proceedings  to  as- 
certain amount  of  loss  ;  and  that 
the  option  terminated  wjien  a  right 
of  action  accrued  to  plaintiff  upon 
the  policy.  Id. 

10.  Defendant  contracted  to  sell 
plaintiff  ten  car-loads  of  iron 
—  '*  (C)  Blooms'*  —  to  be  delivered 
"  as  fast  as  they  may  be  produced, 
small  enough  to  meet  the  usual 
requirements  of  measure."  Five 
car-loads  were  delivered.  In  an 
action  to  recover  damages  for 
non-delivery  of  the  residue,  evi- 
dence was  offered  on  the  part  of 
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plaiutiffd  and  received  under  ob- 
jection, that  defendant  Rtated,  at 
the  time  the  contract  was  made, 
that  he  could  produce  a  car-load  of 
blooms  for  delivery  every  teo  days. 
Held  no  error.     Stewart  v.  Marvel. 

857 

11.  In  an  action  against  a  railroad 
company  to  recover  for  injuries 
sustained  at  a  crossing,  where  the 
negligence  alleged  wad  the  failure 
to  ring  a  bell  or  blow  a  whistle  as 
the  train  approached  the  crossing, 
testimonv  of  passengers  on  the 
train,  who  were  in  a  position  to 
have  heard,  that  they  did  not  hear 
either  of  these  signals,  is  com- 
petent, although  it  does  not  affir- 
matively appear  tliat  they  were 
looking,  watching  or  listening 
therefor.  Oreany  v.  L,  1.  R.  R.  Co. 

419 

12.  When  a  deed  has  been  duly  ac- 
knowledged, although  there  ap- 
pears to  have  been  a  subRcribing 
witness,  it  is  not  necessary  to  call 
him  for  the  purpose  of  proving  its 
execution.      Simmons  v.    Haoens. 

427 

If).  In  an  action  of  ejectment,  plain- 
tiflT  claimed  title  under  a  deed 
which  she  alleged  had  been  execu- 
ted and  delivered  to  her  by  her 
mother,  who  afterward  obtained 
possession  thereof  and  destroyed 
it,  and  then  deeded  the  land  to  de- 
fendant, who  had  full  knowledge 
of  the  previous  conveyance.        Id. 

14.  S.,  plaintiff's  husband, after  hav- 
ing testified  as  a  witness  in  her  be- 
half, that  defendant  exhibited  the 
deed  to  him,  testified  on  cross-ex- 
amination that  he  asked  her  to  see 
the  deed.  He  was  then  allowed  to 
state  OB  re-dlrect  examination,  un- 
der objection  and  exception,  that 
before  he  asked  to  see  the  deed, 
plaintiff  told  him  she  had  a  deed 
of  the  premises.      Held  no  error. 

Id. 

15.  PlaintifTs  mother  died  before  the 
trial  ;  plaintiff  was  allowed  to  tes- 
tify that  she  had  the  deed  in  her 
possession,  and  that  the  signature 
thereto  was  in  the  handwriting  of 
her  mother.     Held,  that  this  was 


not  a  violation  of  section  829  of  the 
Code  of  Civil  Procedure;  that  it  did 
not  involve  a  personal  transaction 
between  her  and  her  mother  and 
so  was  competent.  Id. 

16.  Plaintiff  was  also  allowed  to  tea- 
tify  to  conversations  between  her 
mother  and  defendant,  in  which  it 
did  not  appear  that  she  look  any 
part.     Held  no  error.  Id. 

17.  Where  the  answer  In  an  action 
was  a  general  denial,  and  defend- 
ant on  the  trial  offered  to  prove 
that  after  the  commencement  of 
the  action  plaintiff  was  adjudged 
a  bankrupt  and  the  cause  of  ac- 
tion  passed  to  his  assignee,  which 
offer  was  rejected.  Held  no  ^rror. 
Styles  v.  Fuller.  622 

To  vary  contract  of  marine  iiu 

surance^  wfisn  not  competent. 
See  Snowden  v.  Ouian,  458 

When,  upon  quettion  of  mar- 
ket value,  proof  of  actual  contracts  of 
sale  proper. 

See  B.  P.  dk  H.  D.  Establishment 
V.  Wharton.    (Mem.)  631 

When  oral  evidence  incompe- 
tent to  change  or  explain  contract,  Uie 
language  oftohieh  is  unambiguous. 

See  People,  ex  rel.,  v.  Commission^ 
ers.    {Mem.)  638 


EXAMINATION  OF  PARTY. 

The  Code  of  Civil  Procedure  (gg  870, 
876)  authorizes  the  granting  of  an 
order,  before  an  action  has  actually 
commenced  in  a  court  of  record, 
for  the  examination  of  a  person 
against  whom  such  an  action  is 
"about  to  be  brought,"  upon  the 
application  of  the  person  who  ia 
about  to  bring  the  action.  Mer. 
Nat.  Bk,  V.  S/ieehan.  176 


EXCEPTIONS. 

The  provision  of  the  Code  of  Crim- 
inal Procedure  (g  527,  as  amended 
by  chapter  360,  Laws  of  1882),  au- 
thorizing the  appellate  court  to  or- 
der a  new  trial  in  a  criminal  action, 
although  no  exceptions  were  taken 
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on  trial,  applies  only  to  thn  Sa- 
preme  Court;  thin  court  has  no  au- 
thority  to  review  the  judgment  uiu 
less  exceptions  have  been  duly  and 
properly  taken.  People  v,  Dono- 
van. 682 


EXCISE. 

An  indictment  under  the  provision 
of  the  excise  law  of  1857  (Laws  of 
1857.  chap.  625,  §  14).  prohibiting 
the  sale  of  intoxicating  liquors,  to 
be  drank  on  the  premises,  without 
a  license  therefor,  "as  an  inn. 
tavern  or  hotel-keeper,"  is  suffi- 
cient which  alleged  a  sale  of  cer- 
tain specified  liquors,  among  them 
ale  and  beer,  witliout  such  a 
license,  although  it  does  not  nega- 
tive  a  license,  as  authorized  by 
the  Amendatory  Act  of  1869,  to 
sell  ale  and  beer.  (Laws  of  1869, 
chap.  856,  §  4.)  Jefferson  v.  Peo- 
ple, 19 

EXECUTION. 

1,  Tlie  court  has  no  authority  to  im- 
pose as  a  condition  of  granting  an 
order  to  set  aside  an  execution 
against  the  person,  unlawfully 
issued,  that  defendant  shall  stipu- 
late not  to  sue  for  damages  for  an 
arrest  under  the  unlawful  process; 
nor  does  the  fact  that  the  order 
awards  costs,  authorize  the  condi- 
tion.    Chapin  V.  Foster,  1 

2.  The  complaint  in  this  action  al- 
leged in  substance  that  plaintiff, 
having  in  his  possession  certain 
property  pledged  to  him  as  secu- 
rity for  a  debt,  delivered  the  same 
to  the  defendant  under  an  agree- 
ment between  the  parties  and  the 
pledgor,  that  defendant  should  re- 
ceive the  property,  sell  the  same, 
and  out  of  the  proceeds  pay  plain- 
tiff's claim  ;  that  defendant  sold 
the  property  and  has  in  his  posses- 
sion sufficient  of  the  avails  to  pay 
plaintiff's  debt,  but  refuses  so  to 
do.  Held,  that  the  action  was  ex 
contractu  and  no  order  of  arrest 
having  been  issued  therein  a  judg- 
ment in  plaintiff's  favor  did  not 
authorize  an  execution  against 
the  person.  (Code  of  Civ.  Pro., 
%  549.)  Id, 

SicKELS  —  Vol.  LVI. 


It  seems  a  judgment  in  replevin , 

w?ien  no  damages  have  been  assessed 
or  value  of  property  found,  can  only 
he  enforced  by  execution,  not  by  purir 
UJimehtfor  contempt. 

See  Hammond  v.  Morgan,         179 


EXECUTOR  AND  ADMINISTRA- 
TOR, 

1.  The  will  of  E..  after  a  bequest  to 
C.  of  a  bond  and  mortgage  exe- 
cuted by  James  Davis,  contained 
a  bequest  to  J.  as  follows  :  *'  The 
sum  of  $243.92,  a  portion  of  the 
debt  due  me  from  the  said  James 
Davis,  secured  by  his  notes; "  then 
followed  a  similar  gift  to  the  plain- 
tiff;  the  legatees  were  infant  sons 
of  Davis.  At  the  time  of  the  mak- 
ing of  the  will  and  at  the  time  of 
his  death,  the  testator  held  a  note 
against  said  Davis  for  the  amount 
of  the  two  sums  thus  bequeathed. 
Defendant  was  executor  of  the 
will.  At  the  time  of  the  death  of 
the  testatrix,  plaintiff  was  at>out 
five  years  old.  About  four  years 
thereafter  he  surrendered  the  note 
to  Davis,  taking  in  lieu  thereof  two 
notes,  one  payable  on  demand  to 
each  of  the  legatees  for  his  one- 
half.  After  settlement  of  his  ac- 
counts as  executor,  defendant  ten- 
dered  plaintiff's  note  to  the  mother 
of  the  legatees,  but  she  refused  to 
receive  it,  and  requested  him  to 
keep  it  until  plfiintiff  should  come 
of  age;  he  accordingly  retained 
it.  Davis  was  perfectly  responsi- 
ble up  to  two  or  three  years  be- 
fore plaintiff  became  of  age,  when 
he  became  insolvent  and  unable 
to  pay  the  note.  In  an  action 
brought  by  plaintiff  after  he  be- 
came of  age  to  recover  the  amount 
of  the  note  and  interest,  Juld,  that 
he  was  entitled  to  recover;  that 
as  the  gift  was  a  specific  legacy, 
and  not  needed  for  any  purposes 
of  administration,  defendant,  after 
the  expiration  of  one  year  from 
the  granting  of  letters  testament- 
ary, should  have  delivered  the 
original  note  to  the  legatees;  that  if 
he  could  not  deliver  it  to  them 
jointly  it  was  proper  to  take  two 
notes  as  he  did,  that  as  the  plaintiff 
was  a  minor  and  so  a  delivery  could 
not  be  made  to  him,  and  as  a  de- 

93 
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livery  to  his  mother  would  not  dis- 
charge defendant,  if  he  desired  to 
r«Ueve  liimself  from  responsibility 
he  shoald  have  procured  the  ap- 
pointment  of  a  guardian  (2  R.  S. 
151,  ^  5,  as  amended  bj  g  44,  chap. 
460,  Laws  of  1837),  to  whom  he 
could  have  delivered  the  note. 
Also  held  that,  assuming  defend- 
ant was  under  no  obligation  to 
have  a  guardian  appointed,  and 
after  the  accounting  owed  no  duty 
as  executor  in  reference  to  the 
note,  by  retaining  possession  and 
control  of  it  he  became  trustee 
thereof  for  plaintiflf  and  should 
have  used  efforts  to  secure  or  col- 
lect it.    David  y.  OrandaU.       811 

2.  Xo  citation  for  defendant's  ac- 
countiog  as  executor  was  served 
upon  plaiDtiff,  who  was  then  about 
nine  years  old ;  it  was  served 
upon  his  mother,  who  was  also  a 
legatee.  Upon  the  return  day  of 
the  citation  an  attorney  was  ap- 
pointed special  guardian  for  plain- 
tiff. No  mention  was  made  in  the 
account  of  the  surrender  of  the 
original  note,  or  of  the  taking  of 
the  two  in  place  thereof,  nor  was 
any  mention  of  the  latter  made 
in  the  accounting,  or  the  decree. 
Held,  that  said  decree  was  not  final 
or  conclusive  as  against  plaintiff. 
First,  Because  the  surrogate  had 
no  jurisdiction  to  appoint  such 
special  guardian,  and  the  decree 
was  not  binding  upon  plaintiff,  he 
not  having  been  served  with  a 
citation  as  required  by  the  stat- 
ute. (3  R.  S.  93,  §  61.)  Second,  Be- 
cause there  was  no  adjudication 
upon  the  accounting  in  respect  to 
the  note.  Id. 

3.  The  will  of  W.,  after  directing 
the  payment  of  debts  and  ex- 
penses, named  six  persons  as 
*'  executors  of  and  trustees  under  " 
it  A  series  of  separate  trust 
estates  were  constituted,  running 
for  the  lives  of  the  specified  bene- 
ficiaries. Some  of  tliese  required 
specific  sums  to  be  set  apart,  others 
provided  for  the  severance  of  the 
trust  estates  from  the  general 
assets,  and  their  management  by 
five  of  the  six  persons  so  named, 
holding  as  trustees.  A  large  por- 
tion of  the  trust  estate  consisted  of 


real  estate,  and  provision  was  made 
for  partition.  Authority  was  con- 
ferred upon  the  trustees  to  lease 
and  to  sell  certain  portions,  and 
general  authority  for  the  manage- 
ment of  the  land.  The  trustees 
were  also  empowered,  in  their  dis' 
cretion,  to  commit,  by  revocable 
power  of  attorney,  the  manage- 
ment of  certain  of  the  trust  estates 
to  the  beneficiary.  The  accounts 
of  the  executors  as  such  were  set- 
tled, leaving  in  their  hands  only 
the  trust  estates,  which  were  sev- 
ered from  the  general  assets,  and 
thereafter  separate  accounts  were 
kept  with  each  beneficiary.  Held, 
that  by  the  will  the  testator  con- 
templated and  provided  for  two 
separate  duties  to  be  performed  by 
his  representatives,  first  as  execu- 
tors, and  thereafter  as  trustees, 
and  that  they  were  entitled  to  com- 
missions in  both  capacities,  but 
that  they  were  not  entitled  to  com- 
missions on  the  value  of  the  real 
estate  unsold  at  the  termination  of 
the  trusts.     PJuxnix  v.  Livingston. 

451 

4.  An  administrator  or  executor  who 
makes,  indorses  or  accepts  negoti- 
able paper  is  personally  liable 
thereon,  although  he  adds  to  his 
signature  the  name  of  his  office; 
he  cannot  bind  the  assets  of  the 
deceased  by  his  contracts.  Sehmitt- 
lerr.  Simon.  654 

5.  A  draft  drawn  upon  an  executor 
of  the  estate  of  the  mother  of  the 
drawer  contained  an  absolute  di- 
rection to  pay  a  fixed  snm  at  a 
specified  date,  with  interest  to  the 
payee  or  order;  then  followed 
these  words:  "and  charge  the 
amount  against  me,  and  of  my 
mother's  estate.  **  The  draft  was 
accepted  by  the  executor,  the  word 
**  executor  "  being  added  to  his  sig- 
nature. In  an  action  npon  the  ac- 
ceptance, ?ield,  that  the  reference 
in  the  draft  to  the  estate  was  not 
a  direction  to  pay  out  of  it,  but  it 
was  simply  referred  to  as  a  means 
of  reimbursement;  that  the  instru- 
ment was  valid  as  a  bill  of  ex- 
change;  and  that  the  defendant 
was  liable  absolutely  and  Individ- 
nally.  Id. 
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FACTOR. 

The  parties  entered  into  a  contract 
by  which  defendants  agreed  to  sell 
the  goods  manufactured  bj  plain- 
tiff on  commission.  Plaintiff 
guaranteed  to  supply  defendants 
with  goods  to  at  least  the  value  ef 
a  sum  specified,  and  in  case  of 
failure  so  to  do  defendants  were 
entitled  to  the  agreed  commissions 
on  that  sum.  Either  party  liad  the 
right  to  terminate  the  agreement 
by  giving  to  the  other  a  year's 
notice.  In  an  action  to  recover 
proceeds  of  sales  in  defendants' 
hands,  the  referee  found  that 
plaintiff  was  led,  by  acts  and  as- 
surances of  defendants,  to  believe 
that  they  would  only  charge  com- 
missions thereafter  on  actual  ship- 
ments, and  were  induced  thereby 
to  refrain  from  giving  notice  of  a 
termination  of  the  agreement. 
Ileld,  that  defendants  were  es- 
topped from  claiming  thereafter 
commissions  under  the  guaranty  in 
the  contract.  Belgian  Glass  Go,v, 
PabsL  621 


FALSE  IMPRISONMENT. 

in  actum  for  false  imprison' 

ment,  where  no  malice  was  shown,  the 
court  charged  that  plaintiff  was  en- 
titled to  a  fair  compensation  which 
wns  made  up  of  the  loss  of  time  and 
the  insult  and  humiliation  put  upon 
the  plaintiff  by  the  arrest,  on  excep- 
tion to  the  tatter  part  of  charge,  heUl, 
it  was  erroneous  ;  that  it  teas  the  pro- 
mnre  ofthejuri/  to  determine  whether 
plaintiff  had  suffered  insult  or  humil- 
intion.f  fnit  the  charge  assumed  these 
elem^.nti  of  damages  did  exists  and  re- 
(p fired  the  jury  to  assess  the  damages 
with  that  assumption. 

See  CaUin  v,  P&nd,  (Mem,)        649 


FEES. 
See  COH1CI88ION& 

FORECLOSURE. 

1.  The  act  of  1883  (Chap.  878,  Laws 
of  1883),  in  relation  to  receivers  of 


corporations,  including  the  second 
section  thereof,  in  reference  to  re- 
ceiver's fees,  applies  only  to  re- 
ceivers of  corporations  appointed 
in  proceedings  in  bankruptcy,  and 
a  receiver  appointed  in  an  action 
to  foreclose  a  mortgage  executed 
by  a  corporation  is  not  entitled  to 
the  fees  specified  in  said  section. 
U.  S.  Trust  Co,  V.  N,Y,,W,SAB. 
R,  Co,  478 

2.  Tlie  allowance  of  commissions  to 
such  a  receiver  is  governed  by  the 
provision  of  the  Code  of  Civil  Pro- 
cedure (§  8320),  providing  for  the 
allowance  by  the  court  or  the 
judge  where  not  "otherwise  spe- 
cially prescribed  by  statute."     /d 


FOREIGN  JUDGMENT. 

In  July,  1844,  defendant,  who  was 
then  residing  in  Toronto,  Can- 
ada, married  K. ,  in  this  State,  and 
lived  with  him  here  as  his  wife 
until  January,  1860,  when  she  left 
him  and  returned  to  Toronto, 
where  she  continued  to  reside  until 
1865.  K,  removed  to,  and  became 
a  resident  of  Ohio,  and  in  1864, 
after  a  residence  there  of  more 
than  a  year,  he  commenced  an  ac- 
tion in  that  State  for  divorce  on 
the  ground  that  defendant  had 
been  willfully  absent  from  him 
for  more  than  three  years.  A 
copy  of  the  petition  and  summons 
were  mailed  to  defendant  at  To- 
ronto, and  were  received  by  her. 
Notice  of  the  filing  of  the  petition, 
the  purpose  thereof,  the  time  for 
hearing,  and  that  depositions 
would  be  taken  at  Toronto  at  a 
time  and  place  named,  was  duly 
published.  Depositions  were  taken 
in  pursuance  of  said  notice,  de- 
fendant being  present  but  taking 
no  part  personally  or  by  counsel. 
No  other  service  was  miide  upon 
defendant ;  the  service  made  was, 
under  the  laws  of  Ohio,  a  legal 
service.  A  divorce  was  granted 
in  1861.  By  the  terms  of  the  de- 
cree, each  party  was  *'  restored  to 
the  rights  and  privileges  of  un- 
married persons.  *'  Defendant 
afterward  married  the  plaintiff, 
and  they  lived  together  as  husband 
and    wife   until   1880.      Plaintiff, 
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prior  to  liis  marriage,  knew  of 
defendant's  former  marriage  and 
of  the  divorce  proceedings,  but  not 
of  the  particular  circumstances 
under  which  the  decree  of  divorce 
was  obtained.  At  the  time  of  such 
marriage  K.  was  and  is  still  living 
in  Ohio.  In  an  action  to  have  the 
marriage  between  the  parties  an- 
nulled, on  the  ground  that  defend- 
ant, at  the  time  of  such  marriage. 
Lad  a  husband  living,  and  that  her 
former  marriage  was  still  in  full 
force,  held  (M^LLKR^  Danporth 
and  Finch,  J  J  ,  dissenting),  that 
the  Ohio  court  acquired  no  juris- 
diction over  the  defendant  and 
the  decree  of  divorce  was,  as  to 
her,  inoperative  and  void ;  that, 
therefore,  the  marriage  between 
her  and  plaintiff  was  illegal  and 
void.     O^Dea  v.  O'Dca.  23 


FORMER    ADJUDICATION. 

1.  At  a  meeting  of  the  board  of  super- 
visors of  the  county  of  U.  bills  of 
expenses,  duly  verified,  incurred 
by  it  on  appeal  by  defendant  in 
equalization  proceedings,  were 
presented.  In  proceedings  by 
mandamus  to  compel  the  common 
council  of  the  city  to  levy  and  col- 
lect the  sum  audited,  it  appeared 
that  the  city  had  previously  pro- 
cured a  writ  of  certiorari  to  re- 
view the  proceedings  of  the  board 
in  auditing  the  accounts  and  assess- 
ing them  upon  the  city.  The  writ 
was  dismissed  by  the  General 
Term.  Ileld,  that  its  order  was  not 
res  adjndicata  as  to  the  validity  of 
the  assessment,  as  the  allowance 
or  refusal  of  the  writ  was  in  the 
discretion  of  the  court,  and  that 
the  character  of  the  order  as  a  dis- 
cretionary one  was  not  altered  by 
the  fact  that  it  appears  in  tlie 
opinion  of  the  court  that  It  ex- 
amined the  proceedings  and  con- 
8idere(^  them  regular.  People^  ex 
rel.  Suprs.  Ulster  Co,,  v.  Common 
Council.  82 

2.  In  an  action  of  ejectment,  to  re- 
cover possession  of  a  small  triangu- 
lar piece  or  parcel  of  land,  it  ap- 
peared that  tlie  land  in  question 
was.  prior  to  1806,  included  in  a 
Jot  known  as  '*the  saw-mill  lot," 


and  within  the  courses  and  distan- 
ces as  given  in  the  deed  of  said  lot. 
In  that  year  the  owner  of  said  lot 
and  the  owner  of  land  adjoining  it 
on  the  south  entered  into  an  ar- 
rangement to  "  square  the  line  *' 
between  the  lots,  by  which  a  line 
was  located  cutting  off  said  parcel 
from  the  Baw-mill  lot.  A  fence 
was  built  upon  said  line  which  was 
replaced  in  1820  by  a  heavy  stone 
wall.  From  the  time  of  the  loca- 
tion  of  the  line  up  to  1873,  the 
land  in  question  was  inclosed  and 
occupied  as  part  of  plain tiflTs  lot 
by  him  and  his  predecessors  in 
title  and  the  lot  north  of  the  line 
was  known  as  the  *' saw-mill  lot." 
In  1873,  a  partition  suit  was  com- 
menced to  which  plaintiff  was 
made  a  party.  The  defendant's 
premises  sought  to  be  partitioned 
were  described  as  being  part  of  the 
lot  "  known  as  the  saw -mill  lot  ;'* 
following  this  the  courses  and  dis- 
tances were  given,  as  in  the  old 
deed  of  said  lot.  The  land  sought 
to  be  partitioned  was  sold  under 
the  judgment  in  said  action,  and 
defendant  J., claiming  as  tenant  of 
defendant  A.,  the  grantee,  under 
said  sale,  took  possession  of  the 
parcel  in  question.  The  person 
under  whom  the  plaintiffs  in  the 
partition  suit  claimed  was  a  party 
to  the  location  of  the  line  ;  he  de- 
vised it  as  the  premises  "  known 
as  the  old  saw-mill  premises.'* 
Held,  that  plaintiff  was  not  pre- 
cluded by  the  judgment  in  the 
partition  suit  from  claiming  title 
to  the  land  in  question  ;  that  the 
testator  must  have  intended  to  de- 
vise the  premises  north  of  the 
stone  wall ;  that  the  words**  known 
as  the  saw-mill  lot/'  In  the  de- 
scription in  the  partition  action, 
were  the  controlling  descriptive 
words,  and  as  at  the  time  when 
the  said  action  was  commenced 
•  and  for  more  than  fifty  years  prior 
thereto  the  lot  so  known  was  north 
of  the  wall,  the  judgment  and  sale 
in  partition  did  not  embrace  the 
land  in  question.  MasUn  v.  Oleott. 

152 

3.  After  J.  had  taken  possession  he 

.  brought  an  action  of  trespass  in 

justice's  court  against  plaintiff  fnr 

the  entry  of  the  cattle  of  the  lattt'r 
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upon  the  land  in  question,  of  which 
his  complaint  alleged  he  was  In 
possession.  The  answer  was  a  de- 
nial and  an  averment  of  possession 
in  the  defendant  in  that  action  for 
more  than  twenty  years.  There 
was  no  plea  of  title,  and  the  evi- 
deniSB  on  the  trial  related  merely 
to  the  question  of  actual  possession 
at  the  time  of  the  alleged  trespass. 
J.  recovered  a  judgment.  Held, 
that  the  judgment  did  not  con- 
clude on  tne  point  of  title  and  in 
no  way  affected  it.  Also  held,  that 
as  A.,  the  real  defendant  in  interest 
here,  was  not  a  party  to  tbe  j  ustice's 
court  suit,  as  a  judgment  upon  the 
title  for  or  against  J.  would  not 
have  bound  her,  and  as  estoppels 
must  be  mutual,  even  if  the  ques- 
tion  of  title  had  been  involved  in 
that  suit,  it  did  not  estop  plaintiff 
here.  Id. 

4.  li  seems  that  a  judgment  in  eject- 
ment  against  a  tenant  at  the  suit 
of  a  stranger  does  not  bind  the 
landlord  unless  he  has  been 
brought  in  and  made  a  party,  in 
fact  or  in  substance,  to  the  litiea- 
tion.  .  Id. 

6.  The  will  of  E.,  after  a  bequest  to 
C.  of  a  bond  and  mortgage  exe- 
cuted by  James  Davis,  contained  a 
bequest  to  J.  as  follows:  ''The 
sum  of  $343.92,  a  portion  of  the 
debt  due  me  from  ttie  said  James 
Davis,  secured  by  his  notes;  *'  then 
followed  a  similar  gift  to  the  plain- 
tiff ;  the  legatees  were  infant  sons 
of  Davis.  At  the  time  of  the 
making  of  the  will  and  at  the  time 
of  his  death,  the  testator  held  a 
note  against  said  Davis  for  the 
amount  of  the  two  sums  thus  be- 
queathed. Defendant  was  execu- 
tor of  the  will.  At  the  time  of  the 
death  of  the  testatrix,  plaintiff  was 
about  five  years  old.  About  four 
years  thereafter  he  surrendered 
the  note  to  Davis,  taking  in  lieu 
thereof  two  notes,  one  payable  on 
demand  to  each  of  the  legatees  for 
his  one-half.  After  settlement  of 
his  accounts  as  executor,  defend- 
ant tendered  plaintiff's  note  to  tbe 
mother  of  the  legatees,  but  she  re- 
fused to  receive  it,  and  requested 
him  to  keep  it  until  plaintiff 
should  come  of  age.    He  accord. 


ingly  retained  it  Dav^s  was  per. 
fectly  responsible  up  to  two  or 
three  years  before  plaintiff  became 
of  age,  when  he  l)ecame  insolvent 
and  unable  to  pay  the  note.  In  an 
action-  brought  by  plaintiff  after 
be  became  of  age,  to  recover  the 
amount  of  the  note  and  interest, 
it  appeared  that  no  citation  for 
defendant's  accounting  as  execu- 
tor  was  served  .upon  plaintiff^ 
who  was  then  about  nine  years  old  , 
it  was  served  upon  his  mother,  who 
was  also  a  legatee.  Upon  the  re- 
turn  day  of  the  citation  an  attorney 
was  appointed  special  guardian  for 
plaintiff.  No  mention  was  made 
m  the  account  of  the  surrender  of 
the  original  note,  or  of  the  taking 
of  the  two  in  place  thereof,  nor 
was  any  mention  of  the  latter 
made  in  the  accounting,  or  the  de- 
cree. Held,  that  said  decree,  was 
not  final  or  conclusive  as  against 
plaintiff.  First,  Because  the  sur- 
rogate had  no  jurisdiction  to  ap- 
point such  special  guardian,  and 
the  decree  was  not  oinding  upon 
plaintiff,  he  not  having  been 
served  with  a  citation  as  required 
by  the  statute.  (2  R.  S.  93,  §  61.) 
Second,  Because  there  was  no  ad- 
judication  upon  the  accounting  in 
respect  to  the  note.  Davis  v. 
CrandalL  311 

6.  A  judgment  in  a  former  suit  be- 
tween the  same  parties  is  a  bar  to 
a  subsequent  action  only  when  the 
point  or  question  In  issue  is  the 
same  in  both  f  the  former  judgment 
has  no  effect  upon  questions  not 
involved  in  it,  which  were  not  then 
open  to  inquiry  or  the  subject  of 
litigation.  Marsh  v.  Masterlon,  401 

7.  Plaintiff  brought  an  action  against 
defendant,  the  complaint  in  which 
alleged  a  partnership  between 
them,  and  asked  for  a  dissolution 
thereof,  the  appointment  of  a  re- 
ceiver, and  an  accounting,  etc.  The 
answer  was  a  general  denial.  On 
the  trial  it  was  found  as  matter  of 
fact  that  no  copartnership  existed, 
and  the  complaint  was  dismissed. 
Plaintiff  then  brought  this  action 
to  recover  for  labor  and  services 
alleged  to  have  been  rendered 
under  an  agreement  between  the 
parties,  by  which  he  was  employed. 
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to  oversee,  take  charge  of,  cairy 
00,  and  Iftbor  in  tUe  busmeas  of  the 
defendaut.  aud  the  latter  agreed  to 
pay  biin  for  such  service  one-half 
the  profits  of  the  business  after  de- 
ducting interest  on  the  capital  in- 
Tested.  Plaintiff  asked  judgment 
for  his  share  of  the  profits.  Held, 
that  the  former  judgment  was  not 
a  bar  Id, 

S.  PlaintifTwas  duly  appointed  police 
commissioner  of  the  city  of  New 
York ;  he  duly  qualified  and  en- 
tered upon  the  performance  of  the 
duties  of  the  office.  Subsequently 
he  was  unlawfully  removed  by  the 
mayor,  and  defendant  appointed  for 
the  unexpired  term  The  latter,  on 
presentation  of  his  certificate  of 
appointment,  was  recognized  by 
the  board  of  police  commissioners, 
and  assumed  the  duties  of  the  office 
against  the  protests  of  plaintiff, 
who  claimed  the  appointment  was 
unauthorized.  The  proceedings  of 
the  mayor  in  removing  plamtiff 
were  reversed  and  annulled  on  eer- 
tioraH,  and  thereupon  he  was  again 
officially  recognized  by  the  board, 
and  resumed  the  duties  of  his  of- 
fice, during  the  time  of  his  exclu- 
sion he  was  ready  and  willing  to 
perform  such  duties.  Defendant 
drew  the  salary  of  the  office  dur- 
ing the  time  he  performed  its  du- 
ties  Held,  that  an  action  to  recover 
the  amount  so  received  was  main- 
tainable; and  that  the  record  in  the 
eertiorari  proceedings  was  properly 
admitted  in  evidence  against  the 
defendant  on  the  trial  of  the  action. 
Nichols  y  MacLean.  520 

9.  As  to  whether  in  such  cane  the 
record,  in  the  absence  of  collusion 
or  fraud, !«  couclusive,  quare.   Id. 


FORMER  SUIT  PENDII^G. 

1.  Where  an  action  was  commenced 
in  a  State  court  upon  a  joint  con- 
tract by  service  upon  one  of  the 
joint  contractors,  and  was  upon  his 
motion  removed  into  the  U.  S.  Cir- 
cuit Court,  and  a  second  action  was 
commenced  in  a  State  court  upon 
the  same  contract,  by  service  upon 
another  of  the  Joint  contractors,— 
Held,  that  the  pendency  of  the  for- 


mer action  was  not  a  good  ground 
for  setting  aside  the  summons  in 
the  second  action.  Oiieida  Co,  Bk, 
V  Bonne]/.  173 

.  It  seems  that  a  former  action  in  a 
court  of  the  United  States  or  of 
another  State  is  no  stay  or  bar  to 
a  suit  upon  the  same  cause  of 
action  in  tliis  State;  while  a  re- 
covery in  one  may  be  pleaded  to 
the  further  continuance  of  the 
other,  until  this  is  obtained  both 
may  proceed  to  judp^ment  and  exe- 
cution, when  a  satisfaction  of  one 
will  require  a  discharge  of  the 
other.  Id. 


FRANCHISE. 

The  *'  franchises,  privileges,  rights 
and  ]il>enie8, '  which,  under  the  act 
of  1878  (Chap.  103.  Laws  of  1878), 
a  manufacturing  corporation  is  au- 
thorized to  mortgage,  to  secure  the 
payment  of  a  debt,  upon  consent 
of  the  requisite  number  of  stock- 
holders, and  which  are  not  in- 
cluded in  a  consent  to  mortgage  the 
real  and  personal  estate  of  the  cor- 
poration, are  the  corporate  rights 
and  franchises  which  became 
vested  in  the  company  by  virtue  of 
its  organization  as  a  corporation. 
Those  terms  do  not  include  patent 
rights,  licenses,  easements,  or  privi- 
leges acquired  by  the  company 
after  its  mcorporation,  either  from 
individuals  or  other  corporations, 
these  are  in  the  nature  of  property, 
and  are,  therefore,  included  in  a 
consent  to  mortgage  the  corporate 
property.  Lani  v.  Tankers  Fuel 
Oas  Co.  614 


FRAUDS  (STATUTE  OF) 
See  Statute  of  Frauds 

FRAUDULENT  CONVEYANCES. 

1.  The  fact  that  a  mortgage  was 
given,  or  it  seems th%t  property  was 
transferred,  by  a  debtor  for  a  val- 
uable consideration,  is  not,  as  a 
proposition  of  law.  inconsistent 
witn  the  existence  of  an  intent  on 
the  part  of  the  debtor  to  defraud 
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Lis  creditors,  or  of  sacU  knowl. 
edge  thereof,  ou  the  part  of  the 
mortgagee  or  purchaser  as  will 
avoid  the  mortgage  or  conveyance, 
and  in  this  regard  no  distinction 
can  he  made  between  the  consid* 
oration  furnished  by  an  existing 
debi  and  that  arising  in  any  other 
manner.  When  there  is  an  actual 
intent  to  defraud,  no  form  in  which 
the  transaction  is  put  can  shield 
the  property  transferred  from  the 
clai m  o  f  creditors.  BUUtiga  v .  Jius- 
aeU.  226 

2.  Proof,  therefore,  that  a  mortgage 

executed  by  an  insolvent  debtor 

was  given  to  secure  a  debt  actually 

owing  by  the  mortgagor  does  not, 

•  as  a  matter  of   law,  disprove  the 

'  existence  of  a  fraudulent  intent  on 
the  part  of  the  debtor.  Jd. 

8.  A  member  of  a  firm  may  appro- 
priate his  individual  property  to 
the  payment  of  the  Qrm  debts,  and 
where  the  firm  has  made  a  general 
assignment  for  the  benefit  of  its 
creditors  a  conveyance  by  one  of  its 
members  of  his  individual  prop, 
erty  to  the  assignee,  to  be  dis- 
posed of  and  applied,  in  accordance 
with  the  terms  of  the  assignment, 
to  the  payment  of  the  partnership 
debts,  is  not  per  ie  fraudulent  or 
unlawful  and  void.  JRoyer  Wheel 
Co,  V.  Fielding,  504 

GENERAL  TERM. 

1.  Where  plaintiff  in  an  action  of 
ejectment  claims  title  in  fee  to  the 
whole  premises,  and  recovers  judg- 
ment in  accordance  with  his  claim, 
and  where  the  title  set  up  is  in  fact 
invalid,  but  it  appeared  on  the  trial 
that  plaintiff  lias  an  independent 
and  unimpeachable  title  to  an  un- 
divided share  of  the  premises,  it 
is  in  the  discretion  of  the  General 
Term,  either  to  modify  the  judg- 
ment or  to  reverse  it  and  grant  a 
new  trial  ,  and  its  determination  in 
the  exercise  of  this  discretion  is  not 
reviewable  here.  Vaa  Borne  v. 
CampbeU.  608 


HIGHWAYS. 
1.  To  authorize  the  construction  of  i 


railroad  upon  or  over  a  highway, 
where  individuals  own  private 
rights  or  interests  therein,  or  in  the 
soil  thereof,  not  only  must  the 
public  right  or  license  be  obtained, 
but  the  individual  rights  and  inter- 
ests must  be  lawfully  acquired;  and 
if  constructed  without  such  acquisi- 
tion, the  builders  are  trespassers 
and  are  liable  for  all  the  dam- 
ages sustained  by  the  owners  of 
such  rights  and  property,  as  to 
whom  the  railroad  is  a  continuing 
nuisance.  Uline  v.  N,  Y.  G.  dbH. 
R.  Ji.  a.  Co.  OS 

2.  Where,  however,  the  railroad  is 
built,  with  proper  care  and  skill, 
after  the  public  rights  and  the  pri- 
vate  property,  if  any.  in  the  high- 
way,  or  the  soil  thereof,  have  been 
acquired,  it  is  not  a  nuisance,  and 
the  owners  of  the  railroad  are  not 
responsible  for  any  damages  to  pri- 
vate  property,  adjacent  or  near  to 
the  road,  necessarily  resulting  from 
its  construction  or  operation.     Id 

3.  Where,  therefore,  a  railroad  cor- 
poration, having  acquired  all  pri- 
vate rights  in  a  city  street,  and 
authority  from  the  municipality, 
raised  the  grade  of  the  street  in 
front  of  defendant's  adjoining  lots 
so  as  to  conform  the  grade  of  the 
street  to  the  grade  of  the  railroad 
crossing,  it  exercising  proper  care 
and  prudence  in  doing  the  work, 
luld,  in  the  absence  of  any  alle- 
gation or  proof  that  the  street  as 
such  was  in  any  way  injured  for 
travel,  or  its  usefulness  unneces- 
sarily Impaired,  defendant  was  not 
liable  for  the  consequential  dam- 
ages to  plaintiffs  lots  ;  that  as  the 
city  could  have  raised  the  grade 
of  the  street  without  liability  to 
abutting  owners,  it  could  authorize 
the  defendant  to  do  so  without 
such  liability.  Id, 

4.  The  defendants  who  appeal  were 
owners  of  certain  premises  in  the 
city  of  New  York  which  they  leased 
to  M.,  who.  under  and  in  accord- 
ance with  a  permit  from  the  city, 
built  vaults  under  the  sidewalk  in 
front  thereof,  with  a  coalhole 
which  was  properly  constructed, 
and  in  the  usual  and  permitted 
manner.  Through  the  wrongful 
act  of  a  stranger,  who  broke  the 
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stone  supporting  the  iron  cover  of 
the  ooal.uole,  the  cover  turned 
when  plaintiff  stepped  upon  it  and 
he  fell  and  was  injur^.  In  an 
action  to  recover  damages,  it  did 
not  appear  that  the  appellants  had 
any  knowledge  or  notice  of  the  de- 
fect. Held^  ttiat  thejr  were  not 
liable,  and  it  seems  ihey  would  not 
have  been  liable  had  they  them- 
selves constructed  the  vaults  law. 
fally  and  with  due  prudence  and 
care,  and  thereafter  transferred 
possession  of  the  premises  to  a  third 
person  without  covenant  on  their 

Eart  to  repair ;  that  if  the  coal- 
ole  became  a  nuisance  after  the 
stone  was  broken  only  the  person 
who  created  the  nuisance,  or  he 
who  suffered  it  to  continue,  was  re- 
sponsible, and  that  a  party  out  of 
possession  and  control  and  who  had 
no  knowledge,  actual  or  construct- 
ive, of  the  defect  could  not  be 
said  to  have  suffered  it  to  continue. 
Wolfy.Kapatriek.  146 

5.  One  doing  business  on  a  street  in 
a  populous  city  has  the  right  to 
temporarily  obstruct  the  sidewalk 
in  front  of  his  place  of  business, 
for  the  purpose  of  loading  mer- 
chandise; the  right,  however,  is 
to  be  exercised  in  a  reasonable 
manner  so  as  not  unnecessarily  to 
incumber  the  sidewalk  ;  when 
thus  reasonably  exercising  such 
right,  the  occupant  of  the  premises 
is  not  required  to  furnish  to  those 
passing  upon  the  sidewalk  a  safe 
passage  around  the  obstruction. 
Welsh  y.  Wilson.  254 

6.  Defendant,  for  the  purpose  of  re- 
moving certain  cases  of  merchan- 
dise from  his  store  in  the  city  of 
New  York,  placed  a  pair  of  skids 
from  a  truck  across  the  sidewalk 
to  the  steps  of  the  store  ;  after  they 
had  been  there  about  three  minutes 
plaintiff  came  along  the  sidewalk 
and  seeing  the  skids  attempted  to 
pass  around  them  by  the  steps,  and 
in  so  doing  slipped  upon  the  steps 
and  was  injured.  In  an  action  to 
recover  damages,  held^  that  defend- 
ant  owed  no  duty  to  the  plaintiff 
to  see  that  the  steps  were  in  an 
absolutely  safe  condition  for 
travel ;  and  that  she  was  not  en 
titled  to  recover.  Id, 


7.  When  authorized  by  the  legisla- 
ture,  a  municipal  corporation  may 
close  a  portion  of  a  street,  of 
which  it  owns  the  fee,  without 
compensation  to  owners  of  lots  on 
the  street  which  do  not  front 
upon  the  portion  closed,  at  least 
where  there  is  other  access  to  the 
lots  of  such  owners.  Kings  Co,  F. 
Ins.  Co.  V.  JStevens,  411 

8.  A  turnpike  road  was  laid  out  run- 
ninsf  east  and  west  across  the  land 
of  N.  in  the  city  of  Brooklyn. 
Subsequently  the  city  purchased 
of  the  turnpike  company  a  portion 
of  said  road,  **  for  a  public  street," 
which  was  thereafter  used  as  a 
street.  The  expense  of  the  pur- 
chase was  assessed  upon  the  ad-, 
joining  land.  N.  deeded  to  S.  the 
land  south  of  the  street,  bounding 
it  on  the  north  by  the  south  line  of 
the  street.  S.  laid  it  out  into  city 
lots;  one  of  these  he  deeded  to 
defendant.  Of  those  adjoining  on  * 
the  east,  plaintiff  became  the 
owner.  The  commissioners  ap- 
pointed  under  the  act  of  1885 
(Chap.  132,  Laws  of  1835)  to  lav 
out  the  streets  of  the  city,  with 
authority  to  close  any  street  or 
part  thereof,  "  theretofore  laid  out 
and  not  approved  bv  the  mayor  and 
common  council  of  said  city,"  de- 
termined to  close  said  street.  The 
proceedings  of  the  commissioners 
were  validated  and  confirmed  in 
183y(Chap.  41,  Laws  of  1839;;  sub- 
sequently buildingfs  were  erected 
east  of  defendant's  lot,  which  cov- 
ered the  land  formerly  occupied  by 
the  street,  except  a  passage-way 
four  feet  wide,  south  of  the  center 
of  tne  street.  Plaintiff  having  ob- 
tained a  conveyance  of  this  strip 
from  the  executors  of  N.,  and  from 
the  city,  built  a  fence  across  it, 
which  defendant,  claiming  a  right 
of  way,  tore  down.  Defendant  had 
access  to  her  lot  by  a  passage-way 
twelve  feet  wide,  to  a  street  on  the 
west.  In  an  action  to  restrain  de- 
fendant from  interferinfi^  with 
plaintiff's  occupation,  hM,  that 
whether  the  turnpike  company 
owned  the  fee  or  an  easement, 
plaintiff  acquired  the  fee  either  by 
the  deed  from  the  city  or  from  N/s 
executors;  that  tlie  city,  with  the 
authority  of  the  legislature,  could 
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close  the  street,  and  so  far  as  the 
loeu8  in  qu4>  is  concerned,  could  do 
so  witliout  compensation  to  de- 
fendant, and  could  sell  and  con- 
vey  the  same;  that  the  street  was 
legally  closed;  that  the  description 
in  the  deed  from  N.  to  S. ,  boundt 
ingthe  land  conveyed  by  the  south 
line  of  the  street,  conveyed  no 
private  easement  but  merely  rec- 
ognized an  existing  public  one; 
that  conceding  the  city  was  bound 
to  leave  open  a  way  by  which  ac- 
cess could  be  had  to  defendant's 
lot,  it  was  not  required  to  leave 
more  than  one;  it  might  choose 
which  of  the  two  to  leave,  and 
when  it  conveyed  to  plaintiff  it 
luade  its  choice,  and  plaintiff  was 
entitled  to  close  the  one  so  con- 
veyed, Jd. 


HOLIDAYS. 

Wiere  notice  of  applicfUion  to 

appoint  commissionej'S  in  proceedings 
fur  local  improvements  is  given  for  a 
day  which  is  a  pMic  holiday,  tJie 
appointment  of  commistiioners  the 
next  day  is  at  most  a  mere  irregularity, 
tlie  order  is  not  void.  In  re  Opening  of 
FlvsJiing  Avenue.     {Mem,)  678 


HUSBAND  AND  WIFE. 

See  Divorce. 

Makbied  Women. 


IDIOTS. 
See  Insane  Persons. 


INDICTMENT. 

1.  Where  the  enacting  clause  of  a 
statute,  forbidding  the  doing  of 
an  act,  contains  one  or  more  ex- 
ceptions, an  indictment  for  a  viola- 
tion  of  the  statute  must  contain 
averments  showing  that  the  case 
is  not  within  any  of  the  excep- 
tions ;  but  an  exception  in  a  sub- 
sequent  clause  or  statnte  is  simply 
matter  of  defense,  and  it  is  not 
necessary  to  negative  it  in  the 
indictment.     Jefferson  v.  People. 

19 
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2.  Accordingly  held,  that  an  indict- 
ment under  the  provision  of  the 
excise  law  of  1857  (Laws  of  1857, 
chap.  625,  §  14),  prohibiting  the 
sale  of  intoxicating  liquors,  to  be 
drank  on  the  premises,  without  a 
license  therefor,  *'as  an  inn,  tav- 
ern or  hotel-keeper,*'  was  sufficient 
which  alleged  a  sale  of  certain 
specified  liquors,  among  them  ale 
and  beer,  without  such  a  license, 
but  did  not  negative  a  license,  as 
authorized  by  the  Amendatory 
Act  of  1869,  to  sell  ale  and  beer. 
(Laws  of  1869,  chap.  856,  §  4.)   Id, 


INFANTS. 

1.  The  section  of  the  Penal  Code 
(§  291),  authorizing  and  directing 
the  arrest  of  children  found  beg- 
ging, etc.,  and  their  commitment 
*'  to  any  charitable,  reformatory  or 
other  institution  authorized  by 
law  to  receive  and  take  charge  of 
minors,"  does  not  repeal,  or  as  to 
commitments  under  said  act  to  the 
New  York  Catholic  Protectory, 
dispense  with  the  provisions  of 
the  charter  of  said  protectory 
(Chap.  448,  Laws  of  1863,)  or  of 
the  Consolidation  Act  (^1618  et 
seq.,  chap.  410,  Laws  of  1882)  re- 
quiring notice  of  the  commitment 
to  be  given  to  the  parents,  guard- 
ian, etc.,  of  a  child  so  committed, 
and  giving  the  parents  or  guardian 
an  opportunity  to  be  heard.  Peo- 
ple, ex  rel.  Van  Heck,  v.  If.  Y. 
Cath.  Protectory.  195 

2.  It  seems  the  section  simply  means 
that  the  magistrate  or  court  before 
whom  the  child  is  brought,  know- 
ing the  authority  of  the  different 
institutions  to  receive  and  retain 
minors,  and  the  limitations  upon 
that  authority,  may  select  from 
among  them  the  one  he  deems 
most  fitting,  and  the  one  so 
selected  takes  and  holds  the  child 
for  the  time,  in  the  manner  and 
under  the  regulations  prescribed 
by  its  fundamental  law.  Id. 

8.  Where,  therefore,  a  boy  nine 
vears  of  age  was  committed  for 
begging  to  said  protectory,  to  re- 
main under  its  guardianship  "  un- 
til therefrom  discharged  in  man- 
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ner  prescribed  by  law,"  no  notice 
of  the  commitmeat  having  been 
given  to  the  father  of  the  child, 
and  upon  returns  to  a  writ  of  eer^ 
tiorari  and  to  a  writ  of  Iiabecu  cor- 
pus to  inquire  into  the  cause  of 
the  commitment,  which  writs 
were  issued  more  than  twenty 
days  after  the  commitment,  the 
boy  was  discharged.  JSeld  no 
error.  Id, 

4.  The  will  of  £.,  after  a  bequest  to 
0.  of  a  bond  and  mortgage  exe- 
cuted by  James  Davis,  contained  a 
bequest  to  J.  as  follows:  "The 
sum  of  $343.92,  a  portion  of  the 
debt  due  me  from  the  said  James 
Davis,  secured  by  his  notes ; "  then 
followed  a  similar  gift  to  the  plain- 
tiflf;  the  legatees  were  infant  sons 
of  Davis.  At  the  time  of  the  mak- 
ing of  the  will  and  at  the  time  of 
his  death,  the  testator  held  a  note 
against  said  Davis  for  the  amount 
of  the  two  sums  thus  bequeathed. 
Defendant  was  executor  of  the  will. 
At  the  time  of  the  death  of  the 
testatrix,  plaintiff  was  about  five 
years  old.  About  four  years  there- 
aft.er  he  surrendered  the  note  to 
Davis,  taking  in  lieu  thereof  \wo 
notes,  one  payable  on  demand  to 
each  of  tlie  legatees  for  his  one- 
half.  After  settlement  of  his 
accounts  as  executor,  defendant 
tendered  plaintiflTs  note  to  the 
mother  of  the  legatees,  but  she 
refused  to  receive  it,  and  requested 
him  to  keep  it  until  plaintiff  should 
come  of  age.  He  accordingly  re- 
tained it.  Davis  was  perfectly 
responsible  up  to  two  or  three 
years  before  plaintiff  became  of 
age,  when  he  became  insolvent 
and  unable  to  pay  the  note.  In  an 
action  brought  by  plaintiff  after  he 
became  of  age  to  recover  the 
amount  of  the  note  and  interest, 
Iieldf  that  he  was  entitled  to  re- 
cover ;  that  as  the  gift  was  a  spe- 
cific legacy,  and  not  needed  for 
any  purposes  of  administration, 
defendant,  after  the  expiration  of 
one  year  from  the  granting  of  leu 
.ters  testamentary,  should  have 
delivered  the  original  note  to  the 
legatee ;  that  if  he  could  not  de- 
liver    it   to  them   jointly   it   was 

S roper  to  take   two  notes  as  he 
id ;  that  as  the  plaintiff  was  a 


minor  and  so  a  delivery  oould  not 
be  made  to  him,  and  as  a  delivery 
to  his  mother  would  not  discharge 
defendant,  if  he  desired  to  relieve 
himself  from  responsibility  he 
should  have  procured  the  appoint- 
.  ment  of  a  guardian  (2  R.  8.  151, 
g  5,  as  amended  by  §  44,  chap.  460, 
Laws  of  1S37),  to  whom  he  oould 
have  delivered  the  note.  Also  luld, 
that,  assuming  defendant  was  un- 
der no  obligation  to  have  a  guard- 
ian appointed,  and  after  the  ac- 
counting owed  no  duty  as  execu- 
tor in  reference  to  the  note,  by  re- 
taining possession  and  control  of 
it  he  became  trustee  thereof  for 
plaintiff  and  should  have  used 
efforts  to  secure  or  collect  it.  Da- 
vis V.  CrandaU,  311 

5.  No  citation  for  defendant's  ac- 
counting as  execntor  was  served, 
upon  plaintiff,  who  was  then  about - 
nine  years  old  ;  it  was  served  upon 
his  mother,  who  was  also  a  lega- 
tee. Upon  the  return  day  of  the 
citation  an  attorney  was  appointed 
special  guardian  for  plaintiif.  No 
mention  was  made  in  the  account 
of  the  surrender  of  the  original 
note,  or  of  the  taking  of  the  two 
in  place  thereof,  nor  was  any  men- 
tion of  the  latter  made  in  the  ac- 
counting, or  the  decree.  Held,  that 
said  decree  was  not  final  or  con- 
clusive as  against  plaintiff.  First, 
Because  the  surrogate  had  no  ju- 
risdiction to  appoint  such  special 
guardian,  and  the  decree  was  not 
binding  upon  plaintiff,  he  not  hav- 
ing  b^n  served  with  a  citation 
as  required  by  the  statute.  (2  li.  S. 
93,  §  61.)  Second,  Because  there 
was  no  adjudication  upon  the  ac- 
counting in  respect  to  the  note.  Id, 

INJUNCTION. 

In  action  to  restrain  sale  of 

land  for  non-payment  of  assessment 
for  local  improvement,  because  of  al- 
leged invalidity  in  the  proceedings^ 
plaintiff  must  establish  invalidity 
complained  of. 

See  Tingue  v.  PoH  Chester.      294 

INSANE  PERSONS. 
1.  Plaintiff,  at  the  request  of  B.,  de- 
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posited  certain  moneys  belonging' 
to  tlie  latter,  with  defendant ;  lie 
made  tbe  deposit,  however,  in  his 
own  name,  to  the  credit  of  a  deposit 
account  he  then  had  with  defend- 
ant, and  gave  to  B.  two  checks  for 
the  amount,  which  the  latter,  on 
February  22, 1869.  indorsed  and  de- 
livered to  E;  as  part  consideration 
for  her  promise  to  marry  him.  On 
the  next  day,  proceedings  de 
Ivnatieo  inquirendo  were  insti- 
tuted against  B.  and  an  inquisition 
therein,  held  March  tenth,  ad- 
judged him  to  be  of  unsound  mind 
and  that  he  had  been,  for  a  period 
of  six  months.  Pending  the  pro- 
ceeding, an  order  was  maide  enjoin- 
ing the  defendant  from  paying 
over  the  moneys  to  any  one.  On 
March  thirty-first  an  order  was 
made  confirming  the  -  inquisition 
and  directing  defendant  to  pay 
the  said  moneys  to  the  com- 
mittee  thereby  appointed,  and  on 
April  fifteenth  defendant  com- 
plied with  the  order.  On  March 
sixth,  one  of  the  checks  was  pre- 
sented to  defendant  for  pay- 
meut  and  refused.  On  March 
eighth  B.  was  married  to  £.  The 
other  check  was  presented  and 
payment  refused  August  28,  1871. 
In  an  action  to  recover  the  amount 
so  deposited,  held^  that  as  the 
money  belonged  to  B.  when  de- 
posited, although  the  deposit  was 
in  plaintiff's  name,  it  still  re- 
mained the  property  of  B.,and  the 
payment  to  the  committee  was  a 
legal  payment  which  discharged 
defendant ;  that,  assuming  there 
was  an  equitable  right  in  £.  to  the 
money  arising  out  of  the  ante- 
nuptial contract,  such  equity 
could  not  be  invoked  against  the 
bank,  it  having  do  notice  of  the 
same  when  it  made  payment. 
Viet9  v.  Un,  Nai,  Bk,  568 

d.  It  86em8  that  if  any  such  equitable 
claim  existed  it  could  only  be  en- 
forced in  an  action  against  the 
committee.  Id. 

8.  The  committee  so  appointed 
brought  an  action  against  E.  to  set 
aside  the  marriage  on  the  ground 
of  the  alleged  lunacy  of  B.  The 
trial  resulted  in  a  finding  that,  at 
the  time  of  the  marriage,  B.  was 
of   sound    mind   and    capable  of 


entering  into  a  marriage  contract, 
and  judgment  was  entered  in  favor 
of  E.  Held,  that  this  did  not  af- 
fect the  validity  of  the  appoint- 
ment of  the  committee  or  of  the 
payment  by  defendant.  Id. 

4.  After  inquisition  found  and  the 
appointment  of  a  committee  of  the 
estate  of  a  lunatic,  the  court  has 
jurisdiction  to  direct  the  applica- 
tion of  the  estate  to  the  payment 
of  demands  existing  against  it,  and 
this  relief  may  be  granted  on  peti- 
tion of  a  claimant.   In  re  OtU,    580 

5.  Where  the  estate  is  insufficient  to 
pay  the  debts,  the  assets,  personal 
as  well  as  real,  must  be  distrib- 
uted  ratably  among  all  the  cred- 
itors; the  petitioning  creditor  is  not 
entitled  to  a  preference.  Id, 

6.  A  claim  for  rent  under  a  lease  to 
the  lunatic,  whether  accruing  be- 
fore or  after  the  appointment  of  a 
committee,  has  no  intrinsic  prefer- 
ence over  his  other  debts,  and  in 
the  absence  of  some  special  equity 
growing  out  of  the  circumstances 
of  the  particular  case,  the  landlord 
comes  in  simply  as  a  general  cred- 
itor for  the  rent  unpaid.  Id. 

7.  It  seems  that  if  the  leased  prem- 
ises are  occupied  by  the  committee, 
and  such  occupation  is  to  the  ad- 
vantage of  the  estate,  as  when  it 
is  necessary  to  carry  on  or  close  up 
the  business  of  the  lunatic,  the 
rent  accruing  during  such  occupa- 
tion will  be  regarded  as  a  reason- 
able expense  incurred  by  the  com- 
mittee to  be  paid  before  the  claims 
of  other  creditors.  Id, 

8.  As,  however,  the  committee  takes 
no  title  to  the  estate,  he  being  a 
mere  bailiff  to  take  charge  of  it, 
such  occupation  by  him  for  a  time 
does  not  make  him  liable  as  as- 
signee for  the  term,  it  creates  no 
privity  of  estate  between  him  and 
the  lessor.  Id. 

9.  The  distinction  between  snch  a 
case  and  that  of  a  receiver  or  as- 
signee in  bankruptcy  pointed  out. 

Id. 

10.  Where,  therefore,  the  committee 
of    the  estate  of   a  lunatic  con- 
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tinued  to  carry  on  bis  baeiiiess,  oc 
cupyiug  for  that  purposed  premises 
held  by  hiui  under  a  lease  for  a 
term  of  jears,  and  thereafter  the 
committee  resigned  and  a  new  one 
was  appointed  who  closed  up  the 
businesA,  and  upon  petition  of  the 
landlord  that  said  committee  be 
required  to  pay  rent  subsequently 
accruing,  it  appeared  that  the  com- 
mittee had  not  occupied  the  prem- 
ises during  any  portion  of  the 
quarter  for  which  rent  was 
claimed,  also  that  the  estate  was 
insolvent,  Iield^  that  the  prayer  of 
the  petition  was  properly  denied  ; 
that  he  was  not  entitled  to  a  pref- 
erence, but  simply  to  come  in  and 
share  with  the  other  creditors.    Id. 


INSOLVENT  DEBTOR. 
Bee  Dbbtob  and  Creditor. 

INSURANCE. 

Where  an  insurance  company  in  issu- 
ing a  policy  deals  with  a  party  who 
remains  in  possession  of  it  after 
execution,  and  is  alone  entitled  to 
receive  the  amount  thereof  in  case 
of  loss,  it  is  authorized  to  assume 
that  such  party  has  power  to  con- 

*  sent  to  bucIl  changes  in  it  before 
breach,  as  will  inure  to  the  benefit 
of  the  insured.  This  is  especially 
the  case  when  the  proposed  altera- 
tion can  neither  injuriously  afTect 
the  right  of  enforcing  the  contract 
or  change  the  application  of  the 
moneys  collectible  thereon.  -Mar- 
tin V.  Tradesmen's  Ins.  Co.        498 


INSURANCE  (FIRE). 

1.  A  policy  of  fire  insurance  required 
proofs  of  loss  to  be  made  within 
thirty  days  after  a  fire,  and  pro- 
vided that  the  loss  should  be  pay- 
able  sixty  days  after  notice  thereof 
and  proofs  of  loss  have  been  re- 
ceived by  the  company ,  it  also  pro- 
vided that  in  case  of  differences  in 
regard  to  the  loss  or  damage  they 
should  be  submitted  to  arbitrators. 
In  an  action  upon  the  policy,  field, 
that  the  words  **  proofs  of  loss,"  in 
the  clause  in  regard  to  payment, 


referred  to  the  proofs  to  be  fur- 
nished within  thirty  days,  and  that 
an  action  brought  three  days  after 
an  award  by  arbitrators,  appointed 
as  provided  by  the  policy,  but 
more  than  sixty  days  after  proofs 
of  loss  were  served,  was  not  pre- 
maturely brought.  ^<fvery.  Green- 
wich Ins.  Co,  277 

2.  The  insurance  was  upon  plaintiff's 
interest,  which  was  an  undivided 
half  of  the  buildings  insured.  An 
allowance  was  made  by  the  arbi- 
trators for  the  expense  of  removing 
the  machinery  m  the  buildings 
preparatory  to  the  work  of  repair. 
Defendant  offered  to  prove  that 
plaintiff's  co-tenant  had  received 
an  award  from  other  insurance 
companies,  in  which  was  included 
the  expense  of  removing  the  ma- 
chinery. Held,  that  the  evidence 
was  properly  rejected,  as  the  proof 
would  not  affect  defendants 
liability.  Id, 

8.  The  policy  contained  a  clause  pro- 
viding that  it  should  be  optional 
for  defendant  to  repair  or  rebuild 
within  a  reasonable  time,  gWinfr 
notice  of  its  intention  so  to  do 
within  sixty  days  after  completion 
of  the  proofs  of  loss  therein  re- 
quired. Defendant,  on  the  next 
day  after  the  award,  refused  to 
pay  ;  it  offered  to  prove  that  three 
days  thereafter  it  offered  to  repair; 
this  was  rejected.  Held  no  error; 
that  the  proofs  referred  to  in  the 
clause  in  reference  to  repairs  were 
the  proofs  required  to  be  furnished 
within  thirty  days,  not  to  any  sub- 
sequent proceedings,  to  ascertain 
amount  of  loss;  and  that  the  op- 
tion terminated  when  a  right  of 
action  accrued  to  plaintiff  upon  the 
policy .  Id, 

4.  The  policy  provided  "that  the 
cash  value  of  property  destroyed  or 
damaged  by  fire  shall  in  no  case 
exceed  what  would  be  the  cost  to 
the  assured  *  *  *  of  replacing 
it  *'    Held,  this  provision  assumed 

•  that  the  ascertainment  of  the  cont 
of  replacing  is  a  legitimate  meth- 
od of  determining  the  amount  of 
damages;  and  that  an  allowance 
for  the  expense  of  removing  ma- 
chinery  from  the  building  prepara- 
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tory  to  making  repairs  was  proper; 
alflo,  as  the  fact  that  the  inachioery 
belonged  to  some  other  person  did 
not  necessarily  exempt  the  insured 
from  the  necessity  and  cost  of  re- 
moving it,  that  fact  alone  did  not 
prevent  such  an  allowance;  also, 
that  the  existence  of  a  contract  be- 
tween plaintiff  and  other  persons 
by  which  he  could  compel  them 
to  remove  the  machinery  did  not 
diminish  defendant's  liability.    Id. 

5.  Under  an  arbitration  clause  in  a 
policy  of  fire  insurance,  it  is  the 
duty  of  the  parties  to  the  contract 
to  act  in  gooKl  faith  to  accomplish 
the  appraisement  in  the  way  pro- 
vided ;  and  if  either  acts  in  bad 
faith  so  as  to  defeat  the  real  ob- 
ject of  the  clause,  the  other  is  ab- 
solved from  compliance  tberewith; 
and  so,  when  one  arbitration  falls 
from  default  of  one  of  the  parties, 
the  other  is  not  bound  to  enter  into 
a  new  arbitration  agreement. 
UJirir;  V.  WiUiamsburgh  City  F. 
Ins.  Co,  862 

6.  Defendant  issued  a  policy  upon 
household  furniture  which  con- 
tained a  clause  providing  that  In 
case  of  failure  of  the  parties  to 
agree  as  to  the  amount  of  a  loss, 
each  should  appoint  one  arbitrator, 
who  should  select  an  umpire  to 
act  with  them  in  case  of  disagree- 
ment. A  loss  having  occurred  and 
the  parties  disagreeing,  each  se- 
lected an  arbitrator  in  pursuance 
of  the  policy,  who  failed  to  agree. 
Plaintiff's  testimony  tended^  to 
show  that  he  asked  tho  arbitrator 
selected  by  defendant  to  agree  with 
his  in  appointing  an  umpire,  and 
asked  defendant  to  select  a  new 
arbitrator;  but  they  did  not  ac- 
cede to  hid  requests.  Defendant's 
evidence  tended  to  show  that  sub- 
sequently it  made  an  offer  to  ap- 
point a  new  arbitrator,  and  that  the 
one  selected  by  it  offered  to  unite 
in  selecting  an  umpire,  which  offer 
plaintiff  refused.  Before  these  of- 
fers were  made  the  fragments  of 
the  broken  and  damaged  articles 
insured  had  been  removed  under 
order  of  the  city  authorities,  so  that 
an  appraisal  had,  to  a  large  extent, 
become  impracticable.    There  was 


also  some  evidence  tending  to  show 
that  defendant  was  not  acting  in 
good  faith  to  procure  a  speedy  ap- 
praisal, but  was  using  the  clause  in 
the  policy  to  force  a  compromise. 
Hdd,  that  it  was  a  question  Xor  the 
jury  to  determine  whether  there 
was  any  breach  of  the  policy  on 
the  part  of  plaintiff;  and  that  a  re- 
fusal to  submit  the  question  to  the 
jury  was  error.  Id. 

• 

7.  J.,  an  agent  of  defendant,  was 
authorized  by  it  to  receive  propos- 
als for  fire  insurance,  fix  rates,  re- 
ceive moneys  and  countersign, 
issue  and  renew  policies  which 
were  furnished  him  in  blank, 
signed  by  defendant's  manager, 
to  be  filled  by  him;  he  entered  the 
insurance  he  effected  in  books 
kept  by  him,  and  made  daily  and 
monthly  reports  to  defendant.  J. 
issued  a  policy  to  C,  which  con- 
tained a  clause  providing  that  it 
might  **  be  continued  for  such  fur- 
ther time  as  shall  be  agreed  on, 
provided  the  premium  therefor  is 
paid  and  indorsed  on  this  policy, 
or  a  receipt  is  given  for  the  same.*' 
In  an  aciion  wherein  plaintiff,  as 
assifi^nor  of  C. ,  claimed  a  renewal 
of  the  policy,  his  evidence  was  to 
the  effect  that  about  a  month  be- 
fore the  expiration  of  the  policy, 
J.  and  C.  had  a  conversation  in  ref-- 
rrence  to  the  insurance,  in  which 
C.  told  J.  to  renew  the  policy, 
and  the  latter  stated  h^  would  re- 
new it  for  another  year;  a  loss  oc- 
curred after  the  expiration  of  the 
original  policy;  no  renewal  receipt 
was  ever  executed ;  no  renewal 
was  indorsed  on  the  policy  or  entry 
thereof  made  by  J.,  or  report 
thereof  made  by  him  to  defendant; 
the  premium  was  not  paid,  ten- 
dered or  otherwise  arranged,  and  no 
action  or  further  conversation  had 
between  J.  and  C.  in  regard  to  the 
insurance  until  after  the  fire,  al- 
though J.  and  C.  were  near  neigh- 
bors. During  six  months  after 
the  fire,  C.  made  no  claim  nnder 
the  policy  and  gave  no  notice  of 
his  loss.  Heldt  that  the  testimony 
failed  to  show,  and  did  not  jus- 
tify a  finding  of  a  renewal  of  the 
policy.  O'ReiUy  v.  Corpo  Londm 
Asturanee.  57j 
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2.  The  owner  of  the  property  with- 
held is  not  confined  to  the  rente 
actuallj  teceived  bj  the  party  re- 
quired to  make  restitution.  The 
owner  should  have  either  these  or 
the  rental  value,  as  maj  be  just 
under  the  circumstances.  Id, 

3.  The  means  profits  consist  of  the 
net  rents,  rental  value,  or  value  of 
the  use  and  occupation;  and  in  as- 
certaining either,  all*  necessary 
payments  for  taxes  and  ordinary 
repairs  are  to  bj  deducted.         Id. 


MINORS. 
See  Infants. 

MISTAKE. 

Where,  after  a  settlement  and 
adjustment  of  an  account  between 
the  parties,  a  mistalce  as  to  one 
item  thereof  is  discovered,  and  an 
action  is  brought  to  correct  the 
mistake,  this  does  not  give  to  the 
defendant  a  right  to  have  the 
whole  account  opened  ;  the  mis- 
take may  be  corrected  and  the 
right  of  the  parties  readjusted  in 
regard  thereto,  but  in  other 
respects  defendant  is  bound  by  the 
account  actually  settled,  unless 
he  can  show  some  mistake  or 
fraud  in  the  settlement  in  respect 
to  other  items.  Carpenter  v.  Kent. 

591 

MORTGAGE. 

1.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  678,  §  65),  provid- 
ing for  express  trusts  to  sell  lands 
for  the  benefit  of  creditors,  does 
not  prohibit  the  grantee  of  an  in- 
solvent debtor  from  executing  a 
mortgage  to  secure  the  payment  of 
specific  debts  of  the  grantor  in 
pursuance  of  a  prior  oral  under- 
standing entered  into  at  the  lime 
of  the  execution  of  the  conveyance. 
Hoyer  Wheel  Co,  v.  Fielding,     504 

2.  A  mortgage  so  executed  is  not  ren> 
dereJ  void  by  a  provision  therein 
requiring  any  surplus  arising  on 
foreclosure  sale  to  be  paid  over  to 
the  mortgagor.  Id, 


\,  The  "  franchises, priyilege8,right8 
and  liberties,"  which  under  thr  act 
of  1878  (Chap.  168,  Laws  of  1878). 
a  manufacturing  corporation  is 
authorized  to  mortgage,  to  secure 
the  payment  of  a  debt,  upon  con- 
sent of  the  requisite  number  of 
stockholders,  and  which  are  not 
Included  in  a  consent  to  mortgage 
the  real  and  personal  estate  of  the 
corporation,  are  the  corporate 
rights  and  franchises  which  be- 
came vested  in  the  company  by 
virtue  of  its  organization  as  a  cor- 
poration.  Those  terms  do  not  in- 
clude patent  rights,  licenses,  ease- 
mente,  or  privileges  acquired  by 
the  company  after  its  incorpora- 
tion, either  from  individuals  or 
other  corporations;  these  are  in 
the  nature  of  property,  and  are, 
therefore,  included  in  a  consent  to 
mortgage  the  corporate  property. 
L(frd  V.  Totikere  Fuel  Gas  Co,   614 

See  Foreclosure. 

When  grantee  not  hound  hy 

aeeumption  elauee  in  deed. 
See  KeUg  v.  Geer,    (Mem.)        664 


MOTIONS  AND  ORDERS. 

1.  The  court  has  no  authority  to  im- 
pose as  a  condition  of  granting  an 
order  to  set  aside  an  execution 
against  the  person  unlawfully  is- 
sued, that  defendant  shall  stipu- 
late not  to  sue  for  damages  for  an 
arrest  under  the  unlawful  process ; 
nor  does  the  fact  that  the  order 
awards  costs  authorize  the  condi- 
tion.    Chapin  v.  Foster,  1 

2.  Il  eeems  that  if  the  condition  be 
attached  to  the  award  of  costs  only, 
it  would  be  proper.  Id. 

8.  Where  the  order  imposes  such  a 
condition,  defendant  lias  the  right 
to  appeal  from  that  portion  thereof, 
so  long  as  he  has  not  availed  him. 
self  of  the  portion  awarding  costs  ; 
it  is  not  necessary  to  appeal  from 
the  whole  order.  Id. 

4.  A  manufacturing  corporation  made 
and'  published  its  annual  report 
within  twenty  days  after  the  1st 
day  of  January,  1878,  but  through 


INDEX. 


761 


a  DiiHtakeof  its  secretary,  to  whom 
it  was  delivered  for  tliut  purpose, 
it  was  not  filed  withlu  that  time. 
Upon  application  to  the  Supreme 
Court  an  order  was  granted  Febru- 
ary thirteenth  that  the  report  be 
filed  nujio  pro  tune,  and  it  was 
filed  on  that  day.  In  an  action  by 
a  creditor  of  the  corporation  against 
the  trustees,  luld,  that  the  order 
did  not  relieve  the  defendants  from 
the  consequence  of  any  default  on 
their  part,  as  the  duty  to  file  the 
report  was  imposed  by  statute,  and 
over  it  the  court  had  no  jurisdic- 
tion ;  but  that  the  application  was 
an  act  by  defendants  in  further- 
ance of  their  duty,  and  an  indica- 
-  tlon  of  good  faith  ;  and  a  finding 
that  there  was  neither  a  prompt 
performance  uor  diligent  action  on 
the  part  of  the  company  with  re- 
spect to  the  filing  was  error ;  as 
was  also  a  refusal  to  find  that 
whether  the  report  was  filed  within 
a  reasonable  time  after  the  expira- 
tion of  the  twenty  days  depended 
upon  the  circumstances  of  the  case. 
Butler  v.  SmaUey.  71 

5.  The  Code  of  Civil  Procedure 
(§S  8'^0»  870)  authorizes  the  grant- 
ing of  an  order,  before  an  action 
has  actually  commenced  in  a  court 
of  record,  for  the  examination  of 
a  person  against  whom  such  an 
action  is  "about  to  be  brought," 
upon  the  application  of  the  person 
who  is  about  to  bring  the  action. 
Mer.  Nat.  Bk,  v.  Shechan,        17G 

G.  The  granting  of  such  an  order  is 
within  the  discretion  of  the  court, 
and  it  seems  the  cases  are  rare 
where  j  ustice  will  be  promoted  by 
granting  it.  Id. 

7.  Where  an  administrator  of  the 
estate  of  a  deceased  lunatic  com- 
menced proceedings  by  petition  in 
the  Court  of  Common  Pleas  of  the 
city  of  New  York,  to  compel  the 
committee  of  the  lunatic  to  account 
and  to  deliver  over  the  property 
remaining,  and  thereafter  entered 
an  ex  parte  order  of  discontinuance, 
the  costs  to  be  paid  by  the  adminis- 
trator, which  order,  arfter  tender  of 
costs,  was  vacated  by  the  court,  and 
thereupon  the  administrator  moved 
for  leave  to  discontinue,  which  was 
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denied,  the  only  facts  shown  being 
that  after  the  entry  of  the  first 
order  the  administrator  had  com- 
menced an  action  in  the  Supreme 
Court  to  settle  the  accounts.  Held, 
that  there  was  no  j  ust  basis  for  the 
refusal  of  leave  upon  which  any 
discretion  was  called  into  exercise 
or  could  operate ;  and  that  the  de- 
nial of  the  motion  was  error.  In 
re  Butler.  807 

Sufficiency  of  affidavits  to  give 

jurisdiction  and  to  sustain  order  for 
service  of  summons  hy.puUicalion. 

See  Kennedy  v.  N.  T.  L.  Ins.  <g  T. 
Co.  487 


For  purposes  of  appeal  a  judg- 
ment in  proceedings  by  certiorari  to 
review  assessment  under  cJiapter  269, 
Laws  of  1880,  is  to  he  considered  as 
an  order. 

See  People,  ex  rel.  v.  Keator.    610 


MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation  has  no 
right,  in  the  exercise  of  its  power 
to  determine  when,  where  and 
how  to  make  improvements,  to  do 
so  upon  a  plan  which  substantially 
involves  the  appropriation  by  it  of 
the  property  of  a  citizen  to  a  public 
use  without  making  compensation 
therefor.  Seifert  y.  City  of  Brook- 
lyn. 136 

2.  Where  exercise  of  a  judicial  or 
discretionary  power  by  a  munici* 
pal  corporation  results  in  a  direct 
and  physical  injury  to  the  prop- 
erty of  an  individual,  which,  from 
its  nature,  is  liable  to  be  repeated 
and  continuous,  but  is  remediable 
by  a  change  of  plan  and  the  adop- 
tion of  prudential  measures,  the 
corporation  is  liable  for  such  dam- 
ages as  occur  in  consequence  of  its 
continuance  of  the  original  cause, 
after  notice  and  an  omission  to 
adopt  measures  to  remedy  the 
evil.  Id. 

3.  It  seems  that  immunity  from  lia- 
bility for  the  consequences  follow- 
ing the  exercipe  of  judicial  or  dis- 
cretionary power  by  a  municipal 
corporation  presupposes  that  the 
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act  performed  may  in  some  man- 
ner be  lawfully  authorized.  Where 
the  act  it)  of  such  nature  an  to -con- 
stitute a  positive  invasion  of  the 
individual  rights  guaranteed  hy 
the  Constitution,  legislative  sanc- 
tion is  insufficient  as  a  protection. 

Id. 

4.  The  rule  that  a  municipal  cor- 
poration acting  under  the  author- 
ity of  a  statute  cannot  be  subjected 
to  a  liability  for  damages  arising 
from  the  exercise  by  it  of  the  au- 
thority so  conferred,  is  confined  to 
such  consequences  as  are  the  nec- 
essary and  usual  result  of  the 
proper  exercise  of  the  authority. 
It  does  not  shield  the  corporation 
where  injury  results  solely  from, 
the  defective  manner  in  which  the 
authority  was  originally  exercised 
and  from  continuance  in  wrong 
after  notice  of  the  injury.  Id. 

5.  It  snems,  wliere  no  trust  is  im- 
posed upon  real  estate  which  a 
municipal  corporation  holds  in  fee, 
it  may  sell  and  convoy  without 
legislative  authoritv.  Kings  Go. 
F,  Ins.  Co.  V.  Stevens.  411 

6.  When  authorized  by  the  legisla- 
ture, the  corporation  may  close  a 
portion  of  a  street,  of  which,  it 
owns  the  fee,  without  compensa- 
tion to  owners  of  lots  on  the  street 
which  do  not  front  upon  the  por- 
tion closed,  at  least  where  thefe  is 
other  access  to  the  lots  of  such 
owners.  Id. 

7.  The  provision  of  the  Code  of  Civil 
Procedure  (g  1778),  providing  that 
in  an  action  against  a  foreign  or 
domestic  corporation  upon  "a 
promissory  note  or  other  evidence 
of  debt,  for  the  absol  ute  payment 
of  money,"  the  plaintiff  may  take 
judgment  as  in  case  of  default, 
unless  defendant  serves  with  its 
answer  or  demurrer  a  copy  of  an 
order  directing  the  issue  to  be 
tried,  etc.,  applies  to  a  municipal 
corporation  ;  and  this,  although  by 
its  charter  it  \a  authorized  to  sue 
and  be  pu*^d,  to  complain  and  de- 
fend. Such  a  provision  in  its  char- 
ter confers  no  special  right  not 
common  to  corporations  in  general. 
Moran  v.  L.  I  City.  ,        439 


8.  Said  provision  is  constitutional. 

Id. 

9.  It  seems  that  the  decision  of  a 
judge,  refusing  to  the  corporation 
an  order  for  the  trial  of  the  issues 
presented  by  the  answer  in  such 
an  action,  is  reviewable  on  appeal. 

Id. 
JSee  Brooklyn  ^CiTY  OP). 
Clinton  (Village  of). 
Kingston  (City  op). 
New  York  (City  op). 
Port  Chester  (Village  op). 
Troy  (City  op). 


NATIONAL  BANKS. 

1.  A  receiver  of  an  insolvent  na. 
tional  bank  acquires  no  right  to 
property  in  the  custody  of  the 
bank,  which  it  does  not  own,  as 
against  the  owner;  and  the  provis- 
ion of  the  Unite!)  States  Revised 
Statutes  (§  5242),  prohibiting  the 
issuing  of  an  attachment,  injunc- 
tion or  execution  against  such  a 
corporation  before  final  judgment, 
was  not  intended  to  protect  the  re- 
ceiver's custody  ad  against  such 
owner.      Corn   Ex.   Bk.    ▼.   Blye. 

303 

3.  Accordingly  held,  that  said  provis- 
ion did  not  prohibit  the  issuinfr, 
in  an  action  against  the  receiver  of 
a  national  bank  to  recover  posnes- 
sion  of  personal  property,  of  a  re- 
quisition directing  the  sheriff  to 
take  into  bis  possession  the  prop- 
ertv  in  question  ;  that  the  receiver, 
if  he  desired  to  retain  possessioti 
of  the  property  during  the  litiga- 
tion, could  only  do  so  by  giving 
the  security  required,  the  same  as 
other  defendants  in  such  an  action. 

Id. 


NEaLIGENCB. 

1.  One  doing  business  on  a  street  in 
a  populous  city  has  the  right  to 
temporarily  obstruct  the  sidewalk 
in  front  of  his  place  of  business, 
for  the  purpose  of  loading  mer- 
chandise; the  right,  however,  is  to 
be  exercised  in  a  reasonsble  man- 
ner so  as  not  unnecessarily  to  in- 
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cumber  the  eide^alk.  When  thus 
readonabljr  exerciniDg  such  right, 
the  occupant  of  the  premises  is 
not  required  to  furnish  to  those 
passing  upon  the  sidewalk  a  safe 
passage  around  the  obstruction. 
Welsh  y.  WiUon.  254 

2.  Defendant,  for  the  purpose  of  re- 
moving certain  cases  of  merchun- 
di8»e  from  his  store  in  the  city  of 
New  York,  placed  a  pair  of  skids 
from  a  truck  across  the  sidewalk 
to  the  steps  of  the  store.  After 
they  had  been  there  about  three 
minutes  plaintiff  came  along  the 
sidewalk  and,  seeing  the  skids,  at- 
tempted to  pass  around  them  by 
ihb  steps,  and  in  so  doing  slipped 
upon  the  steps  and  was  injured. 
In  an  action  to  recover  damages, 
Tield,  that  defendant  owed  no  duty 
to  the  plaintiff  to  see  that  the  steps 
were  in  an  absolutely  safe  condi- 
tion for  travel,  and  that  she  was 
not  entitled  to  recover.  Id. 


3.  In  order  to  establish  the  liability 
of  one  person  for  an  injury  caused 
by  the  negligence  of  another,  ii  is 
not  enough  to  show  that  the  latter 
was  at  the  time  acting  under  an 
employment  by  the  former.  It 
must  be  shown  in  addition  that 
the  employment  created  the  rela- 
tion of  master  and  servant.  £[ex- 
amerv,  WM.  877 

4.  Defendant  employed  one  B.,  who 
was  engaged  in  *'the  rooiing  and 
cornice  business,"  to  make  some 
repairs  to  the  cornice  of  his  hotel, 
in  the  city  of  New  York.  The  de- 
fect was  pointed  out,  but  no  price 
or  plan  for  doing  the  work  was 
specified  ;  the  method  of  repair 
and  the  means  to  be  employed  be- 
ing left  entirely  to  the  judgment 
of  B.,  who  agreed  simply  to  rem- 
edy the  defect.  In  doing  the  work 
the  employes  of  B.  suspended  a 
ladder  from  the  roof  of  the  hotel, 
upon  which  planks  were  placed  to 
serve  as  a  scaffold.  A  gust  of 
wind  caused  one  of  these  planks 
to  fall;  it  struck  and  injured  plain- 
tiff, who  was  passing  at  the  time. 
Defendant  was  not  in  the  city 
while  the  repairs  were  in  progress 
and  had  no  knowledge  of  the  man- 


ner in  which  the  work  was  being 
done.  In  an  action  to  recover  dam- 
ages for  alleged  negligence  causing 
the  injury,  held,  that  the  com- 
plaint was  properly  dismissed ; 
that  the  relation  of  master  and 
servant  did  not  exist  between  the 
defendant  and  B.,  but  the  Jatter 
was  an  independent  contractor, 
and  the  men  employed  were  his, 
not  defenifanVs  servants;  also, that 
it  was  immaterial  that  the  work 
was  charged  for  by  the  day.      Id. 

0.  It  appeared  that  the  hotel  was 
separated  from  the  sidewalk  by  an 
area  fifteen  feet  wide.  Held,  that 
the  scaffold  thus  suspended  was  not 
a  nuisance,  nor  was  it  violative  of 
a  city  ordinance  prohibiting  the 
hanging  of  any  goods  or  other 
things  in  front  of  a  building  at  a 
greater  distance  than  one  foot.  Id. 

0.  It  seems  the  ordinance  does  not 
apply  to  a  temporary  structure 
erected  for  the  purpose  of  repair- 
ing a  building.  Id. 

7.  A  person  who  goee  upon  the  land 
of  another,  without  invitation,  to 
secure  employment  from  the 
owner  of  the  land,  is  not  entitled 
to  indemnity  from  such  owner  for 
an  injury  happening  from  the  op- 
eration of  a  defective  machine  on 
the  premises,  not  obviously  dan- 
gerous, which  he  passes  in  the 
course  of  his  journey.  Although 
it  may  be  siiown  that  the  owner 
might  have  ascertained  the  defect 
by  the  exercise  of  reasonable  care, 
he  owes  no  legal  duty  to  a  stranger 
so  coming  upon  his  premises, 
which  requires  him  to  keep  the 
machinery  in  repair.  Larmore  v. 
G.  P.  Iron  Co.  891 

6.  The  case  distinguished  from  one 
where  the  person  injured  is  an 
employe  of  the  owner,  or  where 
the  injury  is  caused  by  some  dan- 
gerous thing  placed  by  the  owner 
upon  the  premises,  without  giving 
warning  thereof,  or  where  the 
owner,  in  the  prosecution  of  his 
own  purpose  or  business,  invites 
another,  either  expressly  or  im- 
pliedly, to  come  upon  his  land,  who 
is  injured  by  unreasonable  or  con- 
cealed dangers,  or  where  a  licen- 
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see  is  injured  bj  some  affirmative 
negligence.  Id. 

0.  li  seems  that  where  a  servant, 
employed  in  the  performance  of 
ordinary  labor,  in  which  no  ma 
chine ry  is  used  or  materials  fur- 
nished requiring  great  skill  and 
care,  is  injured  by  a  defective  in- 
strument or  tool  furnished,  by  the 
master,  of  the  defects  it  which  the 
servant  has  full  knowledge  and 
comprehension,  he  cannot  hold 
the  master  responsible.  Marsh  v. 
Chickering,  39G 

10.  Plaintiff,  a  servant  in  the  de- 
fendants' employ,  was  injured  by 
the  slipping  of  a  ladder  wliich  ha 
was  using  in  lighting  lamps  in 
front  of  defendants'  building.  The 
ladder  was  a  new  one  which,  by 
defendants'  permission,  plaintiff 
himself  had  ordered  made,  and 
which  he  had  used  in  safety  for 
over  six  weeks.  After  the  ladder 
was  delivered  he  told  defendants' 
superintendent  that  it  ought  to  be 
hooked  and  spiked,  or  there  would 
be  an  accident.  The  superintend- 
ent promised  to  have  this  done. 
This  promise  was  repeated  several 
times,  but  was  not  performed. 
The  accident  occurred  upon  a 
stormy  night,  sleei,  snow  and  rain 
falling,  and  the  wind  blowing. 
Plaintiff  had  lighted  safely  seven 
lamps,  changing  the  position  of 
the  ladder  each  time  ;  when  light- 
ing the  eighth  the  ladder  slipped. 
In  an  action  to  recover  damages, 
Jiddt  that  these  facts  did  not  jus- 
tify a  recovery,  as  it  failed  to 
prove  that  defendants  had  not  fur- 
nished a  proper  ladder.  Id. 

11.  A  master  does  not  owe  to  his  ser- 
vant the  duty  of  furnishing  the 
best  known  or  conceivable  appli- 
ances ;  he  is  simply  required  to 
furnish  such  as  are  reasonably  safe 
and  suitable.  Id. 

12.  In  an  action  against  a  railroad 
company  to  recover  for  injuries 
sustained  at  a  crossing,  where  the 
negligence  alleged  was  tbe  failure 
to  ring  a  bell  or  blow  a  whistle  as 
the  train  approached  the  crossiner. 
testimony  of  passengers  on  the 
train,  who  were  in  a  position   to 


have  heard,  that^they  did  not  hear 
either  of  tliese  signals,  is  compe- 
tent, although  it  does  not  affirma- 
tively appear  that  they  were  look- 
ing, watching  or  listenlnfl:  therefor. 
OreanyY.  L.  1.  R,  iJ.  CS.  419 

13.  Where  in  such  an  action  there  is 
any  evidence,  director  inferential, 
of  care  or  caution  on  the  part  of  the 
person  injured,  the  question  as  to 
contributory  negligence  is  for  the 
jury.  Id. 

14.  While  a  person  approaching  a 
crossing  is  bound  to  make  all  rea- 
sonable efforts  to  see,  that  a  care- 
ful, prudent  man  would  make  in 
like  circumstances,  his  failure  to 
see  an  approaching  train  does  not 
of  itself  discharge  the  company 
from  liability  for  negligence  on  its 
part  in  omitting  the  statutory- 
signal.  Id, 

15.  In  such  an  action  plaintiff's  testi- 
mony was  to  the  effect  that  she 
lived  north  of  defendant's  road  ; 
she  was  going  south  from  her 
home  upon  a  highway  which 
crossed  the  tracks  of  said  road  at 
a  station  located  south  of  the 
tracks.  As  she  approached  the 
crossing,  a  train  going  east  ou  the 
south  track  stopped  at  the  station; 
its  cars  reached  across  the  high- 
way,  leaving  no  room  to  pass. 
She  stopped  for  awhile,  and  then 
proceeded ;  she  stopped  again 
as  she  reached  the  north  track  ; 
just  then  the  train  started  up.  She 
testified  that  as  she  came  up  to 
the  track,  she  looked  both  ways 
*^  along  the  track,  and  saw  no 
engine,"  except  that  of  the  train 
at  the  station.  She  took  a  step  or 
two  to  cross,  and  as  she  did  so,  saw 
a  train  coming  from  the  east  on 
the  north  track,  but  so  close  that 
she  could  not  escape,  and  she  was 
struck  by  it  and  injured.  This  oc- 
curred in  what  seemed  to  the  wit- 
ness not  more  than  a  few  seconds 
after  she  had  looked  up  and  down 
the  track.  The  trains  did  not  usu- 
ally meet  at  the  station,,  but  the 
one  going  east  was  behind  time. 
On  cross-examination  the  plaintiff 
testified  that  if  she  had  looked 
earlier,  she  might  have  seen  the 
train,  but   did    not     think     there 
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was  any  need  of  looking  more  than 
ODce,  and  did  not  think  there  was 
any  other  train  dne  at  that  time  ; 
tiiat  she  had  looked  a  few  seconds 
before,  and  then  went  on.  The 
engine  at  the  station  was  blowing 
off  steam,  and  she  did  not  hear 
any  bell  or  whitfile  from  the  ap- 
proaching train.  This  there  was 
testimony  tending  to  show  was 
running  at  a  dangerous  rate  of 
speed.  Held^  tliat  the  question  of 
contributory  neglifi^ence  was  proj 
erly  submitted  to  the  jury. 

16.  A  servant  accepts  the  serrtce, 
subject  to  the  risks  incident  to  it. 
and  where,  when  he  enters  into 
the  employment,  the  machinery 
and  implements  ns^d  in  the  mas- 
ter's business  are  of  a  certain  kind 
orconr^ition,and  the  servant  knows 
it,  he  voluntarily  takes  the  risk 
resulting  from  their  nse,  and  can 
make  no  claim  upon  the  master  to 
furnish  other  or  diflFerent  safe- 
guards. Stoeenet/  v.  B.  db  J.  E.  Co, 

520 

17.  A  master  may  carry  on  his  busi- 
ness with  an  old  machine  not  pro- 
vided with  all  the  safeguards  at- 
tached to  newer  machines;  he  may 
discharge  a  servant  employed  to  run 
it  who  refuses  to  perform  his  stip- 
ulated service,  and  a  threat  to  do 
so  is  not  coercion,  which  will  make 
the  master  liable  for  injuries  to 
the  servant  resu'lting  fh>m  the  use 
of  the  machine.  Id. 

18.  A  master  may  not  exempt  him- 
self from  liability  for  an  omission 
of  the  duty  resting  upon  him  to 
furnish,  for  the  use  of  his  servants, 
safe,  sound  and  suitable  tools,  im- 
plements, appliances  and  machin- 
ery, by  delegating  its  performance 
to  another  ;  the  latter  stands  in 
the  place  of  the  master  in  discharg- 
ing  the  duty,  and  for  his  neglect 
therein  the  master  Is  responsible. 
Beming  v.  Steinway  A  Sons,     547 

19.  Plaintiff,  an  employe  in  defend- 
ant's factory,  was  called  from  his 
work  to  assist  in  putting  up  girders 
to  support  a  roof  in  another  part 
of  the  factory.  This  was  not  in 
the  line  of  his  general  employment, 
and  he  had  no  previous  knowledge 


of  the  appliances  used  in  the  pros- 
ecution of  the  work.  He  was  or- 
dered by  the  foreman  to  get  upon 
the  platform ;  he  asked  the  fore- 
man if  it  was  safe,  and  was  assured 
by  him  that  i  t  was.  Plaintiff  went 
upon  the  platform ;  one  of  the 
boards  composing  it,  which  was 
defective,  broke, and  he  fell  and  was 
injured;  he  had  no  opportunity 
to  examine  the  platfdrm,  and  the 
evidence  left  it  in  doubt  whether, 
upon  examination,  the  defect  could 
have  been  discovered.  In  an  action 
to  recover  damages  for  the  injury, 
the  complaint  was  dismissed  on 
the  ground  that  the  neglect,  if  any, 
was  that  of  a  co-servant,  for  which 
the  master  was  not  liable.  Held 
error.  ,Id. 

20.  It  teems  that  where,  in  an  action 
to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  de- 
fendant's negligence,  it  appears 
that  the  injuries  were  occasioned 
by  one  of  two  causes,  for  one  of 
which  defendant  is  respousible, 
but  not  for  the  other,  plaintiff 
must  fail  if  the  evidence  does 
not  show  that  the  injury  was  the 
result  of  the  former  cause ;  if 
under  the  testimony  it  is  j  ust  as 
probable  that  it  was  caused  by  the 
one  as  the  other,  he  cannot  re- 
cover. Searles  v.  Mai^uUtan  B. 
Co.  661 

21.  A  failure  upon  the  part  of  a 
county  treasurer  to  collect  a  bond 
and  mortgage  in  his  hands  as  such, 
is  not  alone  sufficient  to  create  a 
liability  against  him,  facts  must  be 
shown  establishing  a  neglect  of 
duty  on  his  part.  Wodley  v.  Bald- 
win. 688 

-^^-'MaMer  not  liabU  to  servant  for 
negligence  of  co-servant  Neitbauer 
V.  N.  T.,  L.  E.  A  W.  B,  B.  Co.  {Mem.) 

607 

Wliere  questions  as  to  negligence 

and  contributory  negligence  are  of 
fact  for  jury,  Allison  v.  Village  of 
M.  (Aftfm.)  667 


NEW  YORK  (CITY  OF). 
1.  The  act  of  1866  (Chap.  867,  Laws 
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of  1866),  entitled  "  An  act  relative 
to  the  powers  and  daties  of  the 
commissioners  of  Central  Park,"  is 
not  violative  of  the  constitutional 
requirement  (State  Const.,  art.  3, 
§  16).  that  a  local  or  private  bill 
shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the 
title.     In  re  Knaust.  188 

2.  The  said  act  was  not  superseded 
by  the  act  chapter  697  of  the  Laws 
of  1867  (amended  by  chap.  288, 
Laws  of  1868).  Id. 

3.  The  power  conferred  upon  the 
commissioners  of  Central  Park  by 
said  act  of  1866,  in  respect  to  the 
improvement  directed,  and  subse- 
quently transferred  to  the  depart- 
ment of  public  works  (Chap.  383, 
Laws  of  1870;  chap.  872,  Laws  of 
1872),  is  exclusive  of  that  conferred 
upon  any  other  body  ;  and  the 
manner  of  doing  the  work  Is  left 
to  their  discretion.  Id. 

4.  Accordingly  Tield,  it  was  no  objec- 
tion to  an  assessment  for  the  im- 
provement that  there  was  no  ordi- 
nance of  the  common  council  au- 
thorizing it,  or  that  the  work  was 
not  done  by  contract  let  to  the 
lowest  bidder.  Id. 

5.  Errors  and  irregularities  in  assess- 
ments for  street  openings  in  the 
city  of  New  York  must  be  corrected 
and  reviewed  in  the  proceedings 
themselves ;  they  cannot  be 
reached  by  a  collateral  action  in 
equity.  An  order  confirming  the 
assessment  has  the  force  and  con- 
clusiveness of  a  judgment.  Mayer 
V.  Mayor,  etc.  384 

6.  The  provision  of  the  Consolidation 
Act  (§  897,  chap.  410,  Laws  of  18S2>, 
declaring  that  no  suit  in  equity  or 
otherwise  "  shall  be  commenced 
for  the  vacation  of  any  assessment 
in  said  city,"  is  not  limited  to  any 
particular  class,  but  applies  to 
every  assessment.  Id. 

7.  The  expenses  of  opening  a  street 
were  assessed  partly  upon  the 
property  benefited  and  partly 
upon  the  city  at  large.  After  the 
confirmation  of  the  report  of  the 
commissioners,  in  which  was  in- 


cluded an  item  for  their  fees  and 
expenses,  the  city  resisted  that 
claim  and  succeeded  in  effecting 
a  settlement  by  which  the  item  was 
largely  reduced.  Held,  that  an 
owner  of  property  assessed  was 
entitled  to  maintain  an  action  in 
equity  to  compel  the  application 
upon  his  assessment  of  a  pro  rata 
share  of  the  amount  Bav<5d  ;  but 
that  he  was  liable  to  interest  from 
the  date  of  the  assessment ;  this 
being  in  no  manner  affected  as  a 
complete  and  binding  adiudication 
by  the  allowance,  which  was 
simply  in  the  nature  of  a  credit  to 
be  applied  on  a  conceded  debt.  Id. 

8.  Plaintiff  was  duly  appointed  police 
commissioner  of  the  city  of  New 
York  ;  he  duly  qualified  and  en- 
tered upon  the  performance  of  the 
duties  of  the  office.  Subsequently 
he  was  unlawfully  removed  by  the 
mayor,  and  defendant  appointed 
for  the  unexpired  term.  The  latter, 
on  presentation  of  his  certificate  of 
appointment,  was  recognized  by 
the  board  of  police  commissioners, 
and  assumed  the  duties  of  the 
office  against  the  protests  of  plain- 
tiff, who  claimed  the  appointment 
was  unauthorized.  The  proceed- 
ings of  the  mayor  in  removing 
plaintiff  were  reversed  and  an- 
nulled on  certiorari^  and  thereupon 
he  was  again  officially  recognized 
by  the  board,  and  resumed  the 
duties  of  his  office ;  during  the 
time  of  his  exclusion  he  was  ready 
and  willing  to  perform  such  duties. 
Defendant  drew  the  salary  of  the 
office  during  the  time  he  performed 
its  duties.  Held,  that  an  action  to 
recover  the  amount  so  received  was 
maintainable ;  and  that  the  record 
in  the  certiorari  proceedings  was 
properly  admitted  in  evidence 
against  the  defendant  on  the  trial 
of  the  action.  Nichols  v.  MacLean. 

526 

City  ordinance,  prohibiting  the 

hating  of  goods  or  other  articles  m 
front  of  a  building  nt  a  greater  dis- 
tance than  one  foot  therefrom,  does  not 
apply  to  a  scaffolding  or  temporary 
structure  erected  for  purpose  of  repair- 
ing build  iug. 

See  Uexamer  v.  Webb.  877 


INDEX. 


767 


NOTICE. 

Where  upon  a  copy  of  a  judgment 
served  was  indort»ed  tbe  name  of 
the  attorney  with  his  post-office  and 
baaiuess  address,  and  below  was 
indorsed  a  notice  of  judgment 
signed  by  the  attorney  without  giv- 
iuj(  any  address,  held^  that  this  was 
a  sufficient  compliance  with  th« 
rule  of  practice  (Rule  2),  requiring 
papers  served  to  be  indorsed  or  sub- 
scribed by  the  attorney,  with  his 
address,  etc.  People^  ex  rel.  W. 
V.  B.  R.  Co.,  V.  Keator.  610 

Failure  to  give  notice  imTnate- 

rial,  where  party  has  knowledge. 

See  N,  C.  Bank  v.  JV.  Y,  G,  K 
Bank,  595 


NOTICE  AND  PROOF  OF. 

Where  notice  of  application  to 

appoint  commissioners  in  proceedings 
for  local  improvements  is  given  for  a 
day  which  is  a  public  holiday  the  ap^ 
pointment  of  commissioners  the  next 
day,  at  most  a  mere  irregularity,  t/ie 
order  not  void. 

JSee  In  re  Opening,  etc..  Flushing 
Ave.    {Mem,)  078 


NUISANCE. 

1.  To  authorize  the  construction  of  a 
railroad  upon  or  over  a  highway, 
where  individuals  own  private 
rights  or  interests  therein,  or  in 
the  soil  thereof,  not  only  must  the 

Eublic  right  or  license  be  obtained, 
ut  the  individual  rights  and  in< 
terests  must  be  lawfully  acquired; 
and  if  constructed  without  such 
acquisition,  the  builders  are  tres- 
passers and  are  liable  for  all  the 
damages  sustained  by  the  owners 
of  such  rights  and  property  as  to 
•  whom  the  railroad  is  a  continuing 
nuisance.  Uline  v.  N,  Y.  (7.  r6 
H.  R.  B.  B.  Co.  98 

2.  Where,  however,  the  railroad  is 
built,  with  proper  care  and  skill, 
after  the  public  rights  and  the 
private  property,  if  any,  in  the 
highway,  or  the  soil  thereof,  have 
been  acquired,  it  is  not  a  nui- 
sance, and  the  owners  of  the  rail- 


road are  not  responsible  for  any 
damages  to  private  property,  ad- 
jacent or  near  to  the  road,  neces- 
sarily resulting  from  its  construc- 
tion or  operation.  Id. 

3.  Where  a  railroad  is  unlawfully 
constructed  in  a  street,  in  an  ac- 
tion by  an  adjacent  owner  to  re- 
cover damages,  he  is  entitled  to 
recover  simply  the  damages  sus- 
tained up  to  the  commencement  of 
the  action;  and  it  seems  for  any 
damages  thereafter  sustained, 
other  actions  may  be  brought  suc- 
cessively until  the  nuisance  shall 
be  abated.  The  structure  being  a 
nuisance  the  railroad  company  is 
under  legal  obUgation  to  remove 
it,  and  it  is  not  to  be  presumed 
that  it  will  continue  it  perma- 
nently. Damages,  therefore,  may 
not  be  awarded  upon  that  as- 
sumption,  nor  will  the  judgment 
operate  as  a  purchase  of  the  right 
to  have  the  structure  remain.    Id, 

4.  It  seems  that  where  a  railroad  is 
unlawfully  constructed  in  a  street 
the  adjacent  owner  has  these 
remedies :  he  may  bring  suc- 
cessive suits  to  recover  his  dam. 
ages ;  he  may  bring  an  action  in 
equity  to  restrain  the  operation  of 
the  road  and  compel  the  abate- 
ment of  the  nuisance,  or  when 
the  highway  has  been  exclusively 
appropriated,  he  may  maintain  an 
action  of  ejectment.  Id. 

5.  Commissioners  of  sewage  and  as- 
sessment of  the  city  of  Brooklyn, 
in  pursuance  of  the  authority 
given  them  by  statute  (Chap. 
521.  Laws  of  1857;  chap  180. 
Laws  of  1801),  established  a  drain- 
age district,  not  theretofore 
drained  over  the  lands  of  plain- 
tiff, and  a  plan  of  druinage  which 
contemplated  the  construction  of  a 
main  sewer  into  which  lateral 
sewers  to  be  constructed  from 
time  to  time  should  empty.  The 
main  sewer  was  built  in  1808,  and 
subsequently  various  lateral  sew- 
ers. Soon  after  the  completion  of 
the  main  sewer,  actual  use 
demonstrated  that  it  was  insuffi- 
cient to  carry  off  the  sewage 
turned  into  it,  and  at  times  this 
was  forced  through  the  man- holes 
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and  inundated  plaintiff's  prem- 
ises,  inflicting  eerious  injury. 
These  inundations  increaRed  iu 
frequency  as  new  lateral  sewers 
were  connected  with  the  main 
trunk,  and  became  well  known  to 
the  municipal  officers.  Notwith. 
standing  tliis  the  city  continued 
to  build  and  attacli  lateral  sewers, 
increasing  from  year  to  year  the 
evil  produced  by  the  defects  in 
the  original  plan.  In  an  action 
to  recover  damages,  held,  that  the 
city  washable:  that  having  by  the 
exercise  of  its  power  created  a 
private  nuisance  on  plaintiff's 
premises,  it  incurred  a  duty  of 
adopting  such  measures  as  should 
abate  the  nuisance,  and  having  the 
power  to  perform  it,  its  omission 
to  do  so  renders  it  liable.  Seifert 
Y.  City  of  B'klyn,  130 

6.  The  defendants  who  appeal  were 
owners  of  certain  premises  in  the 
city  of  New  York  which  they 
leased  to  M.,  who,  under  and  in 
accordance  with  a  permit  from  the 
city,  built  vaults  under  the  side- 
walk in  front  thereof,  with  a  coal- 
hole which  was  properly  con- 
structed, and  in  tue  usual  and 
permitted  manner.  Through  the 
wrongful  act  of  a  stranger,  who 
broke  the  stone  supporting  the 
iron  cover  of  the  coal-hole,  the 
cover  turned  when  plaintiff  stepped 
upon  it  and  he  fell  and  was  in- 
jured.  In  an  action  to  recover 
damages,  it  did  not  appear  that 
the  appellants  had  any  knowledge 
or  notice  of  the  defect.  Jleld^  that 
they  were  not  liable,  and  it  seems 
they  would  not  have  been  liable 
had  they  themselves  constructed 
the  vaults  lawfully  and  with  due 
prudence  and  care,  and  thereafter 
transferred  possession  of  the  prem- 
ises to  a  third  person  without 
covenant  on  their  part  to  repair ; 
that  if  the  coal-hole  became  a  nui- 
sance after  the  stone  was  broken 
only  the  person  who  created  the 
nuisance,  or  he  who  suffered  it  to 
continue,  was  responsible,  and  that 
a  party  out  of  possession  and  con- 
trol  and  who  had  no  knowledge, 
actual  or  constructive,  of  the  de- 
fect could  not  be  said  to  have  suf- 
fered it  to  continue.  Wolfy,  K%U 
Patrick.  146 


7.  A  landlord  out  of  possession  is  not 
responsible  for  an  after-occurring 
nuisance  unless  in  some  manner 
he  is  in  fault  for  its  creation  or 
continuance;  the  bare  ownership 
will  not  produce  this  result.       JU, 

8.  One  doing  business  on  a  street  in 
a  pdpuloua  city  has  the  riffht  to 
temporarily  obstruct  the  sidewalk 
in  front  of  his  place  of  business, 
for  the  purpose  of  loading  mer* 
chandise  j  the  right,  however,  is 
to  be  exercised  in  a  reasonable 
manner  so  as  not  unnecessarily  to 
incumber  the  sidewalk  ;  when  thus 
reasonably  exercising  such  right, 
the  occupant  of  the  premises  is 
not  required  to  furnisli  to  those 
passing  upon  the  sidewalk  a  safe 
passage  around  the  obstruction. 
Welsh  V.  WUs{>n,  354 

9.  Defendant  employed  one  B.,  who 
was  engaged  in  "the  roofing  and 
cornice  business,"  to  make  somn 
repairs  to  the  cornice  of  his  hotel, 
in  the  city  of  New  York.  The  de- 
fect was  pointed  out,  but  no  prlc« 
or  plan  for  doing  the  work  wa» 
specified ;  the  method  of  repair 
and  the  means  to  be  employed  be- 
ing left  entirely  to  the  judgment 
of  B.,  who  agreed  simply  to  rem- 
edy the  defect.  In  doing  the  work 
the  employes  of  B.  suspended  a 
ladder  from  the  roof  of  the  hotel, 
upon  which  planks  were  placed 
to  serve  as  a  scaffold.  A  gust  of 
wind  caused  one  of  these  planks 
to  fall,  it  struck  and  injured  plain- 
tiff, who  was  passing  at  the  time. 
Defendant  was  not  in  the  city 
while  the  repairs  were  in  progres?, 
and  had  no  knowledge  of  the  man- 
ner in  which  the  work  was  being 
done.  In  an  action  to  recover 
damages  for  alleged  negligence 
causing  the  injury,  it  appeared 
that  the  hotel  was  separated  from 
the  sidewalk  by  an  area  fifteen 
feet  wide,  ffeld,  that  the  scaffold 
thus  suspended  was  not  a  nui- 
sance.   MexamerY,  WM.        877 


OCEAN. 
See  S£.\ 
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OFFICE  AND  OFFICER 

1.  While  the  legielature  may  abolisli 
an  office,  diminish  the  salary  or 
change  the  mode  of  compensation 
duriug  the  term  of  an  incumbent, 
subject  only  to  constitutional  re- 
strictions, yet  witliin  these  limits 
the  right  to  an  office  carries  with  it 
the  right  to  the  emoluments,  and 
an  officer  unlawfully  dispossessed 
of  his  office  may,  upon  his  rein- 
statement therein,  maintain  an  ac- 
tion against  an  intrifder,  to  recover 
the  damages  resulting  from  the  in- 
trusion; as  a  general  rule,  the  sal- 
ary or  fees  of  the  office  received  by 
the  intruder  are  the  measure  of 
damages.  Nichols  v.  MacLean,  626 

2.  Plaintiff  was  duly  appointed  police 
commissioner  of  the  city  of  New 
York;  heduly  qualified  and  entered 
upon  the  performance  of  the  du- 
ties of  the  office.  Subsequently  he 
was  unlawfully  removed  by  the 
mayor,  and  defendant  appointed  for 
the  unexpired  tenn.  The  latter, 
on  presentation  of  his  certificate  of 
appointment,  was  recognized  by 
the  board  of  police  commissioners, 
and  assumed  the  duties  of  the  of- 
fice against  the  protests  of  plaiu- 
tiff,  who  claimed  the  appointment 
was  unauthorized.  The  proceed- 
ings of  the  mayor  in  removing 
plaintiff  were  reversed  and  annul- 
led on  certiorari^  and  thereupon 
he  was  again  officially  recognized 
by  the  board,  and  resumed  the  du- 
ties of  his  office,  during  the  time 
of  his  exclusion  he  was  ready  and 
willing  to  perform  such  duties. 
Defendant  drew  the  salary  of  the 
office  during  the  time  he  performed 
its  duties.  Held,  that  an  action  to 
recover  the  amount  so  received  was 
maintainable ;  and  that  the  record 
in  the  certiorari  proceedings  was 
properly  admitted  in  evidence 
against  the  defendant  on  the  trial 
of  the  action.  Id. 

3'  As  to  whether  in  such  case  the 
record,  in  the  absence  of  collusion 
or  fraud,  is  conclusive,  quare.    Id. 

4.  The  distinction  between  this  case 
and  one  where  the  officer  de  jure 
has  not  been  reinstated  pointed  out. 

Id, 

SrcKELS-— Vol.  LVI. 


5.  li  seems  in  the  latter  case  the 
remedy  of  the  officer  is  by  action 
in  the  nature  of  a  qiio  warranto  ; 
but  such  an  action  will  not  lie  when 
the  intruder  has  voluntarily  sur- 
rendered the  office.  Id. 

6.  An  illegal  exercise  of  the  power  of 
appointment  to  fill  an  assumed  va- 
cancy confers  no  additional  protec- 
tion upon  the  appointee  because 
coupled  with  the  fact  of  a  prior 
summary  removal  of  the  rightful 
incumbent  by  the  officer  who  made 
the  appointment,  ia  the  exercise  of 
a  quaH  judicial  discretion.  Id, 

7.  The  doctrine  which  protects  rights 
acq  uired  on  the  faith  of  a  j  udgment, 
notwithstanding  its  subsequent  re- 
versal, is  not  applicable  to  such  a 
case.  Id. 

8.  In  an  action  under  the  Code  of 
Civil  Procedure,  in  the  nature  of  a 
quo  warranto  {%^  1933,  1948),  in 
which  the  person  alleged  to  be 
rightfully  entitled  to  the  office  was 
joined  with  the  people  as  relator, 
after  final  judgment  against  de. 
fendant  and  in  favor  of  the  claim- 
ant, the  court,  in  June,  1883,  upon 
motion  allowed  a  supplemental 
complaint  claiming  damages  in 
consequence  of  defendant's  intru- 
sion into  the  office,  with  leave  to 
answer,  and  directing  the  action  to 
stand  over  until  a  day  named. 
Held  no  error;  that  under  the  pro- 
vision of  said  Code  (§  1953,  prior 
to  its  amendment  by  chap.  399, 
Laws  of  1884),  as  it  then  stood, 
which  authorized  a  recovery  "in 
the  same  action  against  the  defend- 
ant," of  the  dama^res  sustained  by 
the  person  entitled  to  the  office,  and 
under  the  provision  of  the  Code 
allowing  supplemental  pleadings 
(^  544),  the  order  was  justified. 
People,  ex  rd.  8winbur*ne,  v.  Nolan. 

539 

9.  The  relator  in  such  an  action  Is 
entitled  to  recover  as  damages  the 
salary  or  emoluments  received  by 
defendant  while  he  unlawfully 
held  the  office.  Id. 

10.  As  to  whether,  under  any  cir- 
cumstances, these  damages  may- 
be diminished,  quare.  id, 

97 
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11.  Taking  the  oath  and  a  demand  of 
poHsessioQ  of  the  office  are  not  con- 
ditionfl  precedent  to  the  relator'n 
right  of  recovery;  it  is  not  part  of 
tbe  plaintiffd'  case  to  ehow  that  the 
relator  was  prepared  to  enter  upon 
the  dutiets  of  the  office,  nor  is  it  any 
defense  that  conditions  precedent 
to  their  performanoe  have  not  been 
ol^served  by  him.  Id, 


ORDERS. 
See  Motions  and  Orders. 


PARTIES. 

1.  The  Code  of  Civil  Procedure 
(§§  870.  876)  authorizes  the  grant- 
ing of  an  order,  before  an  action 
has  actually  commenced  in  a  court 
of  record,  for  the  examination  of  a 
person  against  whom  such  an  action 
is  **  about  to  be  brought,"  upon 
the  application  of  the  person  who 
is  about  to  bring  the  action.  Mer. 
Nat,  Bk.  v.  Sheehan.  '    176 

2.  Tlie  granting  of  such  an  order  is 
within  the  discretion  of  the  court, 
and  it  eeems  the  cases  are  rare  where 
justice  will  be  promoted  by  grant- 
ing it.  Id. 

8.  While  j  udgment  creditors,  holding 
^distinct  and  several  judgments, 
*may  unite  in  an  action  to  set  aside 
a  conveyance  of  land  by  the  com- 
mon debtor,  made  in  fraud  of  their 
Tights  as  creditors,  they  are  not  all 
necessary  parties  to  such  an  action, 
and  where  one  of  them  has  com- 
menced such  an  action, the  Code  of 
Civil  Procedure  (g  452)  does  not 
require  the  court  to  compel  the 
plaintiffs  to  bring  in  the  other  judg. 
ment  creditors.  W?iUe*e  Bk,  of  Buf- 
falo v.  Farthing.  844 

4.  An  order,  therefore,  denying  a  mo- 
tion of  other  judgment  creditors  to 
be  allowed  to  intervene  in  such  an 
action  is  discretionary,  and  is  not 
reviewable  here.  Id. 

5.  In  such  an  action  plaintiff  also 
sought  to  charge  ceruin  other  lands 
with  the  lieu  of  its  1  udgment,  on 
the  ground  that  the  defendant  was 


entitled  to  it  an  devisee  of  G.,  who 
had  caused  it  to  be  conveyed  to  K. 
as  security  for  a  debt  which  had 
since  been  paid.  Held,  that  this 
did  not  entitle  the  senior  judgment 
creditors  to  intervene,  as  a  judg- 
ment in  accordance  with  the  relief 
demanded  would  not  prejudice  any 
right  which  they  might  have  to 
enforce  their  judgments  against 
the  lands.  Id, 


PARTNERSHIP. 

1.  Where  .a  member  of  a  firm,  who 
had  charge  of  its  financial  busineFS, 
took  up  firm  notes  by  giving  in  ex- 
change therefor  notes  of  a  third 
person,  indorsed  by  him  in  the 
firm  name,  which  indorsement  was 
without  the  knowledge  of  his  part- 
ner,—i75fW,  that  the  indorsement 
was  within  the  authority  of  the 
partner  making  it ;  and  that  the 
firm  was  liable  thereon.  Steuben 
Co,  Bk,  V.  Alberger.  202 

2.  One  of  two  partners  on  retiring 
from  the  business  transferred  to 
his  copartner  liis  interest  in  the 
firm  property,  each  agreeing  to 
pay  one-half  of  its  debts.  The  firm 
was  solvent,  but  the  remaining 
partner  was  In  fact  insolvent  at 
the  time.  This,  however,  was  not 
known  to  him  or  the  retiring  part- 
ner,  nnd  the  transfer  was  made  in 
good  faith.  In  an  action  wherein 
creditors  of  the  firm  claimed  a 
preference  over  the  individual 
creditors  of  the  remaining  partner, 
Md,  that  by  the  transfer  the  title 
vested  in  the  remaining  partner 
as  his  own  private  estate  ;  that  he 
acquired  the  same  dominion  over 
it  as  if  it  had  always  been  his  own 
separate  property  free  from  any 
lien  or  equity  on  the  part  of  part- 
nership creditors,  and  that  trans- 
fers by  him  of  the  property  in  pay- 
ment of  individual  debts  were 
lawful.      Stanton    v.     Westover. 

265 

3.  In  an  action  to  recover  damages 
for  breach  of  a  contract  to  form 
and  continue  a  partnership  for  a 
specified  term,  the  opinion  of  the 
witnesses  sh  to  the  value  of  the 
contract  to  plaintiff,  or  as  to  what 
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would  have,  been  his  Bliare  of  the 
profits  had  the  contract  been  car 
ried  out,  is  incompetent  and  its  re- 
ception error.  Meed  v.  JfcConneU. 
.    270 

Assets  of  an  iiisolvent  firm  may 

not  be  reached  and  applied  to  payment 
of  individual  debt  of  one  of  the  co- 
partners, F.  E,  Co.  V.  Lewis,  (Mem.) 

674 


PAYMENT. 

1.  Where  an  assesBment  for  a  local 
improvement  is  valid  upon  its  face, 
but  is  in  fact  void  because  the  as- 
sessors had  no  jurisdiction  to  im- 
pose it.  an  action  may  be  main- 
tained to  recover  baclt  money  in- 
voluntarily paid  in  satisfaction 
thereof  without  first  having  the 
assessment  set  aside  or  vacated. 
Bruecher  v.  VtUage  of  Port  C?iester. 

240 

2.  Payment  to  an  officer  who  has  a 
valid  warrant  for  the  collection  of 
such  an  assessment  and  who 
threatens  to  execute  the  same  is 
not  a  voluntary  payment.  Id, 

8.  No  demand  for  a  return  of  the 
money  so  paid  is  necessary  before 
the  commencement  of  an  action  to 
recover  the  same.  Id, 


PENAL  CODE. 

§  291.  People,ex  rd.  v.  N,  T,  G.  Pro- 
tectory. 195 
§  438.  MaUrne  v.  JSorwiU            469 


PHYSICIAN  AND  SURGEON. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  834),  prohibiting^  phy 
sicians  and  surgeons  from  disclos- 
ing information  acquired  in  attend- 
ing a  patient,  is  applicable  to  crim- 
inal actions.  (Cclde  of  Crim.  Pro. , 
g  392.)   People  v.  Murphy.        126 

2.  Where,  upon  the  trial  of  an  in- 
dictment for  abortion,  a  physician, 
who,  after  the  commission  of  the 
alleged  crime,  attended  upon  the 
female  upon  whotie  person  it  was 


alleged  to  have  been  committed, 
was  allowed  -to  give,  as  a  witness 
for  the  prosecution,  his  opinion  as 
a  medical  expert,  that  the  crime 
had  been  committed,  founded  upon 
what  he  observed  as  to  the  physi- 
cal condition  of  the  woman  and 
upon  her  narrative  of  the  facts, 
and  it  appeared  that  she  was  alive 
at  the  time  of  the  trial.  Held 
error.  Id. 

3.  Also  held,  the  fact  that  the  physi- 
cian was  selected  and  sent  by  the 
public  prosecutor  to  attend  upon 
the  female  did  not  affect  the  ques- 
tion ;  that  as  she  accepted  his  ser- 
vices in  his  professional  character 
the  relation  of  physician  and  pa- 
tient was  established  between 
them.  Id. 

4.  Also  held,  that  although  she  was 
a  party  to  the  crime,  her  declara- 
tions, which  were  simply  a  narra- 
tive of  a  past  transaction  and  con- 
stituting no  part  of  the  res  gesta, 
were  not  admissible.  Id* 

PIERS. 
8u  Wharves. 


PLEADING. 

1.  It  is  essential  to  the  legal  state- 
ment in  a  complaint  of  a  cause  of 
action  ex  contractu,  that  it  should 
allege  an  existing  contract  and  the 
performance  by  plaintiff  of  such 
conditions  precedent  as  are  thereby 
provided,  or  a  tender  of  perform- 
ance or  some  adequate  excuse  for 
non -performance.  Bogardus  v.  N. 
T.  L  Ins.  Co.  828 

2.  Such  an  excuse  exists  only  when 
the  defendant  has  prevented  per- 
formance by  plaintiff,  or  has  him- 
self wholly  refused  to  perform,  or 
has  wholly  disabled  himself  from 
completing  a  substantial  perform- 
ance. Id. 

8.  The  failure  of  the  defendant  to 
perform  some  of  the  obligations 
of  the  contract  which  go  to  a  part 
only  of  the  consideration,  when  the 
breach  may  be  paid  for  in  dam- 
ages, is  not  sufficient  Id. 
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act  performed  may  in  some  man- 
ner be  lawfully  authorized.  Where 
the  act  ia  of  such  nature  aa  to 'Con- 
stitute a  positive  invasion  of  the 
individual  rights  guaranteed  by 
the  Constitution,  legislative  sanc- 
tion is  insufficient  as  a  protection. 

Id. 

4.  The  rule  that  a  municipal  cor- 
poration acting-  under  the  author- 
ity of  a  statute  cannot  be  subjected 
to  a  liability  for  damages  arising 
from  the  exercise  by  it  of  the  au- 
thority so  conferred,  is  confined  to 
such  consequences  as  are  the  nec- 
essary  and   usual    result    of    the 

f>roper  exercise  of  the  authority. 
t  does  not  shield  the  corporation 
where  injury  results  solely  from, 
the  defective  manner  in  which  the 
authority  was  originally  exercised 
and  from  continuance  in  wrong 
after  notice  of  the  inj  ury.  Id. 

5.  It  seems,  where  no  trust  is  im- 
posed upon  real  estate  which  a 
municipal  corporation  holds  in  fee, 
it  may  sell  and  convey  without 
legislative  authoritv.  Kings  Co. 
F.  Ins.  Co.  V.  Stevens.  411 

6.  When  authorized  by  the  legisla- 
ture,  the  corporation  may  close  a 
portion  of  a  street,  of  which  it 
owns  the  fee,  without  compensa- 
tion to  owners  of  lots  on  the  street 
which  do  not  front  upon  the  por- 
tion closed,  at  least  where  the^e  is 
other  access  to  the  lots  of  such 
owners.  Id. 

7.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1778),  providing  that 
in  an  action  against  &  foreign  or 
domestic  corporation  upon  "a 
promissory  note  or  other  evidence 
of  debt,  for  the  absolute  payment 
of  money,**  the  plaintiff  may  take 
judgment  as  in  case  of  default, 
unless  defendant  serves  with  its 
answer  or  demurrer  a  copy  of  an 
order  directing  the  issue  to  be 
tried,  etc.,  applies  to  a  municipal 
corporation  ;  and  this,  although  by 
its  charter  it  is  authorized  to  sue 
and  be  sued,  to  complain  and  de- 
fend. Such  a  provision  in  its  char- 
ter confers  no  special  right  not 
common  to  corporations  in  general. 
Moran  v.  L.  L  City.  ^        439 


8.  Said  provision  is  constitutional. 

Id, 

9.  It  seems  that  the  decision  of  a 
judge,  refusing  to  the  corporation 
an  order  for  the  trial  of  the  issues 
presented  by  the  answer  in  such 
an  action,  is  reviewable  on  appeal. 

Id, 
iSee  Brooklyn  CCity  op). 
Clinton  (Village  of). 
Kingston  (City  op). 
New  York  (City  op). 
Port  Chester  (Village  op). 
Troy  (City  op). 


NATIONAL  BANKS. 

1.  A  receiver  of  an  insolvent  na. 
tional  bank  acquires  no  right  to 
property  in  the  custody  of  the 
bank,  which  it  does  not  own,  as 
against  the  owner;  and  the  provis- 
ion of  the  Unite4  States  Revised 
Statutes  (§  5242),  prohibiting  the 
issuing  of  an  attachment,  injunc- 
tion or  execution  against  such  a 
corporation  l>efore  final  judgment, 
was  not  intended  to  protect  the  re- 
ceiver's custody  as  against  such 
owner.      Corn   Ek.   Bk,    v.   Blye. 

303 

3.  Accordingly  held,  that  said  provis- 
ion did  not  prohibit  the  issuing, 
in  an  action  against  the  receiver  of 
a  national  bank  to  recover  posses- 
sion of  personal  property,  of  a  re- 
quisition directing  the  sheriff  to 
take  into  his  possession  the  prop- 
ertv  in  question  ;  that  the  receiver, 
if  he  desired  to  retain  possession 
of  the  property  during  the  litiga- 
tion, could  only  do  so  by  giving 
the  security  required,  the  same  as 
other  defendants  in  such  an  action. 

Id. 


NEGLIGENCE. 

1.  One  doing  business  on  a  street  in 
a  populous  city  has  the  right  to 
temporarily  obstruct  the  sidewalk 
in  front  of  his  place  of  business, 
for  the  purpose  of  loading  mer- 
chandise; the  right,  however,  is  to 
be  exercised  in  a  reasonable  man- 
ner BO  as  not  unnecessarily  to  in- 
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cumber  the  sidewalk.  When  thus 
readonably  exercining  such  right, 
the  occupant  of  the  premises  is 
not  required  to  furnish  to  those 
passing  upon  the  sidewalk  a  safe 
passage  around  the  obstruction. 
WeMy.  Wilson.  254 

2.  Defendant,  for  the  purpose  of  re- 
moving  certain  cases  of  merchan- 
dit»e  from  his  store  in  the  city  of 
New  York,  placed  a  pair  of  skids 
from  a  truck  across  the  sidewalk 
to  the  steps  of  the  store.  After 
they  liad  been  there  about  three 
minutes  plaintiff  came  along  the 
sidewalk  and,  seeing  the  skias,  at- 
tempted to  pass  around  them  by 
the  steps,  and  in  so  doing  slipped 
upon  the  steps  and  was  injured. 
In  an  action  to  recover  damages, 
Tuld,  that  defendant  owed  no  duty 
to  the  plaintiff  to  see  that  the  steps 
were  in  an  absolutely  safe  condi- 
tion for  travel,  and  that  she  was 
not  entitled  to  recover.  Jd. 


8.  In  order  to  establish  the  liability 
of  one  person  for  an  injury  caused 
by  the  negligence  of  another,  it  is 
not  enough  to  show  that  the  latter 
was  at  the  time  acting  under  an 
employment  by  the  former.  It 
must  be  shown  in  addition  that 
the  employment  created  the  rela- 
tion of  master  and  servant.  JTex- 
amery.  Webb,  877 

4.  Defendant  employed  one  B.,  who 
was  engaged  in  "  the  roofing  and 
cornice  business,"  to  make  some 
repairs  to  the  cornice  of  his  hotel, 
In  the  city  of  New  York.  The  de- 
fect was  pointed  out,  but  no  price 
or  plan  for  doing  the  work  was 
specified  ;  the  method  of  repair 
and  the  means  to  be  employed  be- 
ing left  entirely  to  the  judgment 
of  B.,  who  agreed  simply  to  rem- 
edy the  defect.  In  doing  the  work 
the  employes  of  B.  suspended  a 
ladder  from  the  roof  of  the  hotel, 
upon  which  planks  were  placed  to 
serve  as  a  scaffold.  A  gust  of 
wind  caused  one  of  these  planks 
to  fall;  it  struck  and  injured  plain- 
tiff, who  was  passing  at  the  time. 
Defendant  was  not  in  the  city 
while  the  repairs  were  in  progress 
and  had  no  knowledge  of  the  man- 


ner in  which  the  work  was  being 
done.  In  an  action  to  recover  dam- 
ages for  alleged  negligence  causing 
the  injury,  field,  that  the  com- 
plaint was  properly  dismissed ; 
that  the  relation  of  master  and 
servant  did  not  exist  between  the 
defendant  and  B.,  bat  the  Jatter 
was  an  independent  contractor, 
and  the  men  employed  were  his, 
not  defen(f ant's  servants;  also, that 
it  was  immaterial  that  the  work 
was  charged  for  by  the  day.       Id. 

5.  It  appeared  that  the  hotel  was 
separated  from  the  sidewalk  by  an 
area  fifteen  feet  wide.  Held,  that 
the  scaffold  thus  suspended  was  not 
a  nuisanoe,  nor  was  il  violative  of 
a  city  ordinance  prohibiting  the 
hanging  of  any  goods  or  other 
things  in  front  of  a  building  at  a 
greater  distance  than  one  foot.  Id. 

6.  It  seems  the  ordinance  does  not 
apply  to  a  temporary  structure 
erected  for  the  purpose  of  repair- 
ing a  building.  Id. 

7.  A  person  who  goes  upon  the  land 
of  another,  without  invitation,  to 
secure  employment  from  the 
owner  of  the  land,  is  not  entitled 
to  indemnity  from  such  owner  for 
an  injury  happening  from  the  op- 
eration of  a  defective  machine  on 
the  premises,  not  obviously  dan- 
gerous, which  he  passes  in  the 
course  of  his  journey.  Although 
it  may  be  shown  that  the  owner 
m  ight  have  ascertained  the  defect 
by  the  exercise  of  reasonable  care, 
he  owes  no  legal  duty  to  a  stranger 
so  coming  upon  his  premises, 
which  requires  him  to  keep  the 
machinery  in  repair.  Larmore  v. 
(7.  P.  Iron  Go.  891 

8.  The  case  distinguished  from  one 
where  the  person  injured  is  an 
employe  of  the  owner,  or  where 
the  injury  Is  caused  by  some  dan- 
gerous thing  placed  by  the  owner 
upon  the  premises,  without  giving 
warning  thereof,  or  where  the 
owner,  in  the  prosecution  of  his 
own  purpose  or  business,  invites 
another,  either  expressly  or  im- 
pliedly, to  come  upon  his  land,  who 
is  injured  by  unreasonable  or  con- 
cealed  dangers,  or  where  a  licen- 
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see  is  injured  hy  some  affirmative 
negligence.  Id, 

9.  It  seems  that  where  a  servant, 
employed  in  the  performance  of 
ordinary  labor,  in  which  no  ma 
chinery  is  used  or  materials  fur- 
nished requiring  great  skill  and 
care,  is  injured  by  a  defective  in- 
strument or  tool  furnished,  by  the 
master,  of  the  defects  ih  which  the 
servant  has  full  knowledge  and 
comprehension,  he  cannot  hold 
the  master  responsible.  Marsh  v. 
Ghickering,  396 

10.  Plaintiff,  a  servant  in  the  de- 
fendants' employ,  was  injured  by 
the  slipping  of  a  ladder  which  he 
was  using  in  lighting  lamps  in 
front  of  defendants'  building.  The 
ladder  was  a  new  one  which,  by 
defendants'  permission,  plaintiff 
himself  had  ordered  made,  and 
which  he  had  used  in  safety  for 
over  six  weeks.  After  the  ladder 
was  delivered  he  told  defendants' 
superintendent  that  it  ought  to  be 
hooked  and  spiked,  or  there  would 
be  an  accident.  The  superiiitend- 
ent  promised  to  have  this  done. 
This  promise  was  repeated  several 
times,  but  was  not  performed. 
The  accident  occurred  upon  a 
stormy  night,  sleet,  snow  and  rain 
falling,  and  the  wind  blowing. 
Plaintiff  had  lighted  safely  seven 
lamps,  changing  the  position  of 
the  ladder  each  time  ;  when  light- 
ing the  eighth  the  ladder  slipped. 
In  an  action  to  recover  damages, 
Jield,  that  these  facts  did  not  jus- 
tify a  recovery,  as  it  failed  to 
prove  that  defendants  had  not  fur- 
nished a  proper  ladder.  Id. 

11.  A  master  does  not  owe  to  his  ser- 
vant the  duty  of  furnishing  the 
best  known  or  conceivable  appli- 
ances ;  he  is  simply  required  to 
furnish  such  as  are  reasonably  safe 
and  suitable.  Id. 

12.  In  an  action  against  a  railroad 
company  to  recover  for  injuries 
sustained  at  a  crossing,  where  the 
negligence  alleged  was  the  failure 
to  ring  a  bell  or  blow  a  whistle  as 
the  train  approached  the  crossinar, 
testimony  of  passengers  on  the 
train,  who  were  in  a  position  to 


have  heard,  that^they  did  not  hear 
either  of  these  signals,  is  compe- 
tent, although  it  does  not  affirma- 
tively appear  that  they  were  look- 
ing, watching  or  listen inff  therefor. 
Oreanyv.  L.  2,  i2.  i2.  (S.  419 

13.  Where  in  such  an  action  there  is 
any  evidence,  direct  or  inferential, 
of  care  or  caution  on  the  part  of  the 
person  injured,  the  question  as  to 
contributory  negligence  is  for  the 
jury.  Id, 

14.  While  a  person  approaching  a 
crossing  is  bound  to  make  all  rea- 
sonable efforts  to  see,  that  a  care- 
ful, prudent  man  would  make  in 
like  circumstances,  his  failure  to 
see  an  approaching  train  does  not 
of  itself  discharge  the  company 
from  liability  for  negligence  on  its 
part  in  omitting  the  statutory 
signal.  Id. 

15.  In  such  an  action  plaintiff's  testi- 
mony was  to  the  effect  that  she 
lived  north  of  defendant's  road ; 
she  was  going  south  from  her 
home  upon  a  highway  which 
crossed  the  tracks  of  said  road  at 
a  station  located  south  of  the 
tracks.  As  she  approached  the 
crossing,  a  train  going  east  on  the 
south  track  stopped  at  the  station; 
its  cars  reached  across  the  liigh- 
way,  leaving  no  room  to  pass. 
She  stopped  for  awhile,  and  then 
proceeded  ;  she  stopped  again 
as  she  reached  the  north  track ; 
just  then  the  train  started  up.  She 
testified  that  as  she  came  up  to 
the  track,  she  looked  both  ways 
**  along  the  track,  and  saw  no 
engine,"  except  that  of  the  train 
at  the  station.  She  took  a  step  or 
two  to  cross,  and  as  she  did  so,  saw 
a  train  coming  from  the  east  on 
the  north  track,  but  so  close  that 
she  could  not  escape,  and  she  was 
struck  by  it  and  injured.  This  oc> 
curred  in  what  seemed  to  the  wit- 
ness not  more  than  a  few  seconds 
after  she  had  looked  up  and  down 
the  track.  The  trains  did  not  usu- 
ally meet  at  the  station,,  but  the 
one  going  east  was  behind  time. 
On  cross-examination  the  plaintiff 
testified  that  if  she  had  looked 
earlier,  she  might  have  seen  the 
train,  but   did    not     think     there 
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was  any  need  of  looking^  more  than 
once,  and  did  not  think  there  was 
any  other  train  dne  at  that  time ; 
that  she  had  looked  a  few  eeconds 
before,  and  then  went  on.  The 
engine  at  the  station  was  blowing 
oflf  steam,  and  she  did  not  hear 
any  l>eli  or  whiuile  from  the  ap. 
proaching  train.  This  there  was 
testimony  tending  to  show  was 
running  at  a  dangerous  rate  of 
speed.  Held^  tliat  the  question  of 
contributory  negligence  was  prop- 
erly submitted  to  the  jury.  Id, 

16.  A  servant  accepts  the  service, 
subject  to  the  risks  incident  to  it. 
and  where,  when  he  enters  into 
the  employment,  the  machinery 
and  implements  used  in  the  mas- 
ter's business  are  of  a  certain  kind 
or  contrition,  and  the  servant  knows 
it,  he  voluntarily  takes  the  risk 
resulting  from  their  nse,  and  can 
make  no  claim  upon  the  master  to 
famish  other  or  different  safe- 
guards.  Sweeney  v.  B.  cfe  J,  E.  Co. 

620 

17.  A  master  may  carry  on  his  busi- 
ness with  an  old  machine  not  pro- 
vided with  all  the  safeguards  at- 
tached to  newer  machines;  he  may 
discharge  a  servant  employed  to  run 
it  who  refuses  to  perform  his  stip- 
ulated service,  and  a  threat  to  do 
so  is  not  coercion,  which  will  make 
the  master  liable  for  injuries  to 
the  servant  resulting  from  the  use 
of  the  machine.  Id. 

18.  A  master  may  not  exempt  him- 
self from  liability  for  an  omission 
of  the  duty  resting  upon  him  to 
furnish,  for  the  use  of  his  servants, 
safe,  sound  and  suitable  tools,  im- 
plements, appliances  and  machin- 
ery,  by  delegating  its  performance 
to  another  ;  the  latter  stands  in 
the  place  of  the  master  in  discharg- 
ing the  duty,  and  for  his  neglect 
therein  the  master  is  regponsible. 
Beming  v.  Steinway  db  Bona,      547 

19.  Plaintiff,  an  employe  in  defend- 
ant's factory,  was  called  from  his 
work  to  assist  in  putting  up  girders 
to  support  a  roof  in  another  part 
of  the  fact4)ry.  This  was  not  in 
the  line  of  his  general  employment, 
and  he  had  no  previous  knowledge 


of  the  appliances  used  in  the  pros- 
ecution of  the  work.  He  was  or- 
dered  by  the  foreman  to  get  upon 
the  platform ;  he  asked  the  fore- 
man if  it  was  safe,  and  was  assured 
by  him  that  it  was.  Plaintiff  went 
upon  the  platform ;  one  of  the 
boards  composing  it,  which  was 
defective,  broke, and  he  fell  and  was 
injured;  he  had  no  opportunity 
to  examine  the  platform,  and  the 
evidence  left  it  m  doubt  whether, 
upon  examination,  the  defect  could 
have  been  discovered.  In  an  action 
to  recover  damages  for  the  injury, 
the  complaint  was  dismissed  on 
the  ground  that  the  neglect,  if  any, 
was  that  of  a  co-servant,  for  which 
the  master  was  not  liable.  Held 
error.  Id. 

20.  It  9eeins  that  where,  in  an  action 
to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  de- 
fendant's negligence,  it  appears 
that  the  injuries  were  occasioned 
by  one  of  two  causes,  for  one  of 
which  defendant  Is  responsible, 
but  not  for  the  other,  plaintiff 
must  fail  if  the  evidence  does 
not  show  that  the  injury  was  the 
result  of  the  former  cause ;  if 
under  the  testimony  it  is  just  as 
probable  that  it  was  caused  by  the 
one  as  the  other,  he  cannot  re- 
cover. Searles  v.  Manhattan  R. 
Co.  661 

21.  A  failure  upon  the  part  of  a 
county  treasurer  to  collect  a  bond 
and  mortgage  in  his  hands  as  such, 
is  not  alone  sufficient  to  create  a 
liability  against  him,  facts  must  be 
shown  establiahing  a  neglect  of 
duty  on  his  part.    Woolley  v.  Bald' 


Master  not  liable  to  servant  for 

neglifjence  of  eo-servant.  Neiibauer 
V.  N.  r.,  L.  M  d  W.  R.  R.  Co.  (Mem.) 

607 

Wliere  questions  fu  to  negligence 

and  contributory  negligence  are  of 
fact  for  jury,  Allison  v.  ViUage  of 
M.  (ifem.)  667 


NEW  YORK  (CITY  OF). 
1.  The  act  of  1866  (Chap.  367,  Laws 
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of  1866),  entitled  *'  An  act  relative 
to  the  powers  and  duties  of  the 
commissioners  of  Central  Park,"  is 
not  violative  of  the  constitutional 
requirement  (State  Const.,  art.  8, 
§  16),  that  a  local  or  private  bill 
shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the 
title.     In  re  KnausL  188 

2.  The  said  act  was  not  superseded 
hy  the  act  chapter  097  of  the  Laws 
of  1867  (amended  hy  chap.  288, 
Laws  of  1868).  Id, 

8.  The  power  conferred  upon  the 
commissioners  of  Central  Park  bj 
said  act  of  1866,  in  respect  to  the 
improvement  directed,  and  subse- 
quently transferred  to  the  depart- 
ment of  public  works  (Chap.  383, 
Laws  of  1870;  chap.  872,  Laws  of 
1872),  is  exclusive  of  that  conferred 
upon  any  other  body  ;  and  the 
manner  of  doing  the  work  is  left 
to  their  discretion.  Id. 

4.  Accordingly  Tield,  it  was  no  objec- 
tion to  an  assessment  for  the  im- 
provement that  there  wag  no  ordi- 
nance of  the  common  council  au- 
thorizing it,  or  that  the  work  was 
not  done  by  contract  let  to  the 
lowest  bidder.  Id, 

5.  Errors  and  irregularities  in  assess- 
ments for  street  openings  in  the 
city  of  New  York  must  be  oorrected 
and  reviewed  in  the  proceedings 
themselves ;  they  cannot  be 
reached  by  a  collateral  action  in 
equity.  An  order  confirming  the 
assessment  has  the  force  and  con- 
cl  usi  veness  of  a  j  udgment.  Mayer 
V.  Mai/or,  etc,  284 

6.  The  provision  of  the  Consolidation 
Act  (§  897,  chap.  410,  Laws  of  1882>, 
declaring  that  no  suit  in  equity  or 
otherwise  *'  shall  be  commenced 
for  the  vacation  of  any  assessment 
in  said  city,"  is  not  limited  to  any 
particular  class,  but  applies  to 
every  assessment.  Id. 

7.  The  expenses  of  opening  a  street 
were  assessed  partly  upon  the 
property  benefited  and  partly 
upon  the  city  at  large.  After  the 
confirmation  of  the  report  of  the 
commissioners,  in  which  was  in- 


cluded an  item  for  their  fees  and 
expenses,  the  city  resisted  that 
claim  and  succeeded  in  effecting 
a  settlement  by  which  the  item  was 
largely  reduced.  Held,  that  an 
owner  of  property  assessed  was 
entitled  to  maintain  an  action  in 
equity  to  compel  the  application 
upon  his  assessment  of  a  pro  rata 
share  of  the  amount  Bav<5d  ;  but 
that  he  was  liable  to  interest  from 
the  date  of  the  assessment ;  this 
being  in  no  manner  affected  as  a 
complete  and  binding  adiudication 
by  the  allowance,  wnich  was 
simply  in  the  nature  of  a  credit  to 
be  applied  on  a  conceded  debt.  Id. 

8.  Plaintiff  was  duly  appointed  police 
commissioner  of  the  city  of  New 
York  ;  he  duly  qualified  and  en- 
tered upon  the  performance  of  the 
duties  of  the  ofiSce.  Subsequently 
he  was  unlawfully  removed  by  the 
mayor,  and  defendant  appointed 
for  the  unexpired  term.  The  latter^ 
on  presentation  of  his  certificate  of 
appointment,  was  recognized  by 
the  board  of  police  commissioners, 
and  assumed  the  duties  of  the 
office  against  the  protests  of  plain- 
tiff, who  claimed  the  appointment 
was  unauthorized.  The  proceed- 
ings of  the  mayor  in  removing 
plaintiff  were  reversed  and  an- 
nulled  on  certiorari^  and  thereupon 
he  was  again  officially  recognized 
by  the  board,  and  resumed  the 
duties  of  his  office  ;  during  the 
time  of  liis  exclusion  he  was  ready 
and  willing  to  perform  such  duties. 
Defendant  drew  the  salary  of  the 
office  during  the  time  he  performed 
its  duties.  Held,  that  an  action  to 
recover  the  amount  so  received  was 
maintainable ;  and  that  the  record 
in  the  certiorari  proceedings  was 
properly  admitted  in  evidence 
against  the  defendant  on  the  trial 
of  the  action.  Nichols  v.  Mac  Lean. 

526 

City  ordinance,  prohibiting  the 

having  of  poods  or  other  articles  \n 
front  of  a  building  at  a  greater  dis- 
tance than  one  foot  (herefrom,  does  not 
apply  to  a  scaffolding  or  temporary 
structure  erected  for  purpose  of  repair- 
ing building. 

See  Ilexamer  v.  Webb.  877 
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NOTICE. 

Where  upon  a  copy  of  a  judgment 
served  was  indorrted  the  name  of 
the  attorney  with  his  post-office  and 
basiuess  address,  and  below  was 
indorsed  a  notice  of  judgment 
signed  by  the  attorney  without  giv- 
lug  any  address,  held,  that  this  was 
a  sufficient  compliance  witli  the 
rule  of  practice  (Rule  2),  requiring 
papers  served  to  be  indorsed  or  sub- 
scribed by  the  attorney,  with  his 
address,  etc.  People^  ex  rtl  W. 
V.  R.  R.  Co.,  V.  Keator.  610 

Failure  to  give  notice  immate- 
rial, where  party  has  knowledge. 

See  N,  C.  Bank  v.  JST,  T.  O.  K 
Bank.  595 


NOTICE  AND  PROOF  OF. 

Where  notice  of  application  to 

appoint  commimonerH  in  proceedings 
for  local  improvements  is  given  for  a 
day  which  is  a  public  holiday  t?ie  ap- 
pointment of  commissioners  the  next 
day,  at  most  a  mere  irregularity,  tJie 
order  not  void. 

See  In  re  Opening,  etc,,  FliLshing 
Ave,    {Mem,)  678 


NUISANCE. 

1.  To  authorize  the  construction  of  a 
railroad  upon  or  over  a  highway, 
where  individuals  own  private 
rights  or  interests  therein,  or  in 
the  soil  thereof,  not  only  must  the 

Eublic  right  or  license  be  obtained, 
ut  the  individual  rights  and  in- 
terests must  be  lawfully  acquired; 
and  if  constructed  without  such 
acquisition,  the  builders  are  tres- 
passers and  are  liable  for  all  the 
damages  sustained  by  the  owners 
of  such  rights  and  property  as  to 
•  whom  the  railroad  is  a  continuing 
nuisance.  Vline  v.  iV,  F.  C.  r^ 
H.  R.  R.  R.  Co.  98 

2.  Where,  however,  the  railroad  is 
built,  with  proper  care  and  skill, 
after  the  public  rights  and  the 
private  property,  if  any,  in  the 
highway,  or  the  soil  thereof,  have 
been  acquired,  it  is  not  a  nui- 
sance, and  the  owners  of  the  rail- 


road are  not  responsible  fi)r  any 
damages  to  private  property,  ad- 
jacent or  near  to  the  road,  neces- 
sarily resulting  from  its  construc- 
tion or  operation.  Id, 

3.  Where  a  railroad  is  unlawfully 
constructed  in  a  street,  in  an  ac- 
tion  by  an  adjacent  owner  to  re- 
cover damages,  he  is  entitled  to 
recover  simply  the  damages  sus- 
tained up  to  the  commencement  of 
the  action;  and  it  seems  for  any 
damages  thereafter  sustained, 
other  actions  may  be  brought  suc- 
cessively until  the  nuisance  shall 
be  abated.  The  structure  being  a 
nuisance  the  railroad  company  is 
under  legal  oblrgation  to  remove 
it,  and  it  is  not  to  be  presumed 
that  it  will  continue  it  perma- 
nently. Damages,  therefore,  may 
not  be  awarded  upon  that  as- 
sumption,  nor  will  the  judgment 
operate  as  a  purchase  of  the  right 
to  have  the  structure  remain.    Id, 

4.  It  seems  that  where  a  railroad  is 
unlawfully  constructed  in  a  street 
the  adjacent  owner  has  these 
remedies :  he  may  bring  suc- 
cessive suits  to  recover  his  dam. 
ages;  he  may  bring  an  action  in 
equity  to  restrain  the  operation  of 
the  road  and  compel  the  abate- 
ment  of  the  nuisance,  or  when 
the  highway  has  been  exclupively 
appropriated,  he  may  maintain  an 
action  of  ejectment.  Id. 

5.  Commissioners  of  sewage  and  as- 
sessment of  the  city  of  Brooklyn, 
in  pursuance  of  the  authority 
given  them  by  statute  (Chap. 
521,  Laws  of  1857;  chap  136, 
Laws  of  1861),  established  a  drain- 
age district,  not  theretofore 
drained  over  the  lands  of  plain, 
tiff,  and  a  plan  of  drainage  which 
contemplated  the  construction  of  a 
main  sewer  into  which  lateral 
sewers  to  be  constructed  from 
time  to  time  should  empty.  The 
main  sewer  was  built  in  1868,  and 
subsequently  various  lateral  sew- 
ers. Soon  after  the  completion  of 
the  main  sewer,  actual  use 
demonstrated  that  it  was  insuffi- 
cient to  carry  off  the  sewage 
turned  into  it,  and  at  times  this 
was  forced  through  the  man- holes 
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and  inundated  plaintiff's  prem- 
ises, inflicting  serious  injury. 
These  inundations  increased  in 
frequency  as  new  lateral  sewers 
were  connected  with  the  main 
trunk,  and  became  well  known  to 
the  municipal  officers.  Notwith- 
standing this  the  city  continued 
to  build  and  attacii  lateral  sewers, 
increasing  from  year  to  year  the 
evil  produced  by  the  defects  in 
the  original  plan.  In  an  action 
to  recover  damages,  field,  that  the 
city  was  liable;  that  having  by  the 
exercise  of  its  power  created  a 
private  nuisance  on  plaintiff's 
premises,  it  incurred  a  duty  of 
adopting  such  measures  as  should 
abate  the  nuisance,  and  having  the 
power  to  perform  it,  its  omission 
to  do  so  renders  It  liable.  Seifert 
y.CUyofB'klyn.  130 

6.  The  defendants  who  appeal  were 
owners  of  certain  premises  in  the 
city  of  New  York  which  they 
leased  to  M.,  who,  under  and  in 
accordance  with  a  permit  from  the 
city,  built  vaults  under  the  side- 
walk in  front  thereof,  with  a  coal- 
hole which  was  properly  con- 
structed,  and  in  tue  usual  and 
permitted  manner.  Through  the 
wrongful  act  of  a  stranger,  who 
broke  the  stone  supporting  the 
iron  cover  of  the  coal-hole,  the 
cover  turned  when  plaintiff  stepped 
upon  it  and  he  fell  and  was  in- 
jured. In  an  action  to  recover 
damages,  it  did  not  appear  that 
the  appellants  had  any  knowledge 
or  notice  of  the  defect.  Ileld^  that 
they  were  not  liable,  and  it  seems 
they  would  not  have  been  liable 
had  they  themselves  constructed 
the  vaults  lawfully  and  with  due 
prudence  and  care,  and  thereafter 
transferred  possession  of  the  prem- 
ises to  a  third  person  without 
covenant  on  their  part  to  repair ; 
that  if  the  coal-hole  became  a  nui- 
sance after  the  stone  was  broken 
only  the  person  who  created  the 
nuisance,  or  he  who  suffered  it  to 
continue,  was  responsible,  and  that 
a  party  out  of  possession  and  con- 
trol  and  who  had  no  knowledge, 
actual  or  constructive,  of  the  de- 
fect could  not  be  said  to  have  suf- 
fered it  to  continue.  TTc^/ v.  KU- 
patfiek,  146 


7.  A  landlord  oat  of  poesession  is  not 
responsible  for  an  after-occurring 
nuisance  unless  in  some  manner 
he  is  in  fault  for  its  creation  or 
continuance;  the  bare  ownership 
will  not  produce  this  result.       ItL 

8.  One  doing  basiness  on  a  street  in 
a  pd|>ulous  city  lias  the  right  to 
temporarily  obstruct  the  sidewalk 
in  front  of  his  place  of  business, 
for  the  purpose  of  loading  mer> 
chandise  •,  the  right,  however,  is 
to  be  exercised  in  a  reasonable 
manner  so  as  not  unnecessarily  to 
incumber  the  sidewalk  ;  when  thns 
reasonably  exercii«ing  such  right, 
the  occupant  of  the  premiscrs  is 
not  required  to  furnish  to  those 
passing  upon  the  sidewalk  a  safe 
passage  around  the  obstruction. 
Welsh  v»  Wilson.  254 

9.  Defendant  employed  one  B.,  who 
was  engaged  in  "the  roofing  and 
cornice  business,"  to  make  somH 
repairs  to  the  cornice  of  his  hotel, 
in  the  city  of  New  York.  The  de- 
fect was  point»*d  out,  but  no  prirt? 
or  plan  for  doing  the  work  wan 
specified ;  the  method  of  repair 
and  tlie  means  to  l>e  employed  be- 
ing  left  entirely  to  the  juagment 
of  B.,  who  agreed  simply  to  rem- 
edy the  defect.  In  doing  the  work 
the  employes  of  B.  suspended  a 
ladder  from  the  roof  of  the  hotel, 
upon  which  planks  were  placed 
to  serve  as  a  scaffold.  A  gust  of 
wind  caused  one  of  these  planks 
to  fall,  it  struck  and  injured  plain- 
tiff, who  was  passing  at  the  time. 
Defendant  was  not  in  the  city 
while  the  repairs  were  Sn  pmgres?. 
and  had  no  knowledge  of  the  man- 
ner in  which  the  work  was  being 
done.  In  an  action  to  recover 
damages  for  alleged  negligence 
causing  the  injury,  it  appeared 
that  the  hotel  was  separatea  from 
the  sidewalk  by  an  area  fifteen 
feet  wide.  Held,  that  the  scaffold 
thus  suspended  was  not  a  nui- 
sance.   Hexamery,  WM.        877 


OCEAN. 
See  Sea 
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OFFICE  AND  OFFICER 

1.  While  the  legislat are  may  abolish 
an  office,  diminish  the  salary  or 
change  the  mode  of  compensation 
during  the  term  of  an  incumbent, 
subject  only  to  constitutional  re- 
Rtrictions,  yet  within  these  limits 
the  right  to  an  office  carries  with  it 
the  right  to  the  emoluments,  and 
an  officer  unlawfully  dispossessed 
of  his  office  may,  upon  his  rein- 
statement therein,  maintain  an  ac- 
tion against  an  intnfder,  to  recover 
the  damages  resulting  from  the  in- 
trusion; as  a  general  rule,  the  sal- 
ary or  fees  of  the  office  received  by 
the  intruder  are  the  measure  of 
damages.  NiclioU  v,  MacLean,  526 

2.  Plaintiffwas  duly  appointed  police 
commissioner  of  the  city  of  New 
York ;  he  d  uly  qualified  and  entered 
upon  the  performance  of  the  du- 
ties of  the  office.  Subsequently  he 
was  unlawfully  removed  by  the 
mayor,  and  defendant  appointed  for 
the  unexpired  term.  The  latter, 
on  presentation  of  his  certificate  of 
appointment,  was  recognized  by 
the  board  of  police  commissioners, 
and  asaamed  the  duties  of  the  of- 
fice against  the  protests  of  plain- 
tiff,  who  claimed  the  appointment 
was  unauthorized.  The  proceed- 
ings of  the  mayor  in  removing 
plaintiff  were  reversed  and  annul- 
led on  certiorari,  and  thereupon 
be  was  again  officially  recognized 
by  the  board,  and  resumed  the  du- 
ties of  his  office,  during  the  time 
of  his  exclusion  he  was  ready  and 
willing  to  perform  such  duties. 
Defendant  drew  the  salary  of  the 
office  during  the  time  he  performed 
its  duties.  Ileld,  that  an  action  to 
recover  the  amount  so  received  was 
maintainable ;  and  that  the  record 
in  the  certiorari  proceedings  was 
properly  admitted  in  evidence 
against  the  defendant  on  the  trial 
of  the  action.  Id. 

3'  As  to  whether  in  such  case  the 
record,  in  the  absence  of  collusion 
or  fraud,  is  conclusive,  quatre.    Id. 

4.  The  distinction  between  this  case 
and  one  where  the  officer  de  jure 
has  not  been  reinstated  pointed  out. 

I:L 
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5.  It  mem9  in  the  latter  case  the 
remedy  of  the  officer  is  by  action 
in  the  nature  oi  d^quo  toarranto  ; 
but  such  an  action  will  not  lie  when 
the  intruder  has  voluntarily  sur- 
rendered the  office.  Id. 

6.  An  illegal  exercise  of  the  power  of 
appointment  to  fill  an  assumed  va- 
cancy confers  no  additional  protec- 
tion upon  the  appointee  because 
coupled  with  the  fact  of  a  prior 
summary  removal  of  the  rightful 
incumbent  by  the  officer  who  made 
the  appointment,  ia  the  exercise  of 
a  qu€isi  judicial  discretion.         Id. 

7.  The  doctrine  which  protects  rights 
acquired  on  the  faithof  a  judgment, 
notwithstanding  its  subsequent  re- 
versal, is  not  applicable  to  such  a 
case.  Id, 

S.  In  an  action  under  the  Code  of 
Civil  Procedure,  in  the  nature  of  a 
quo  warranto  (§i^  19S3,  1948),  in 
which  the  person  alleged  to  be 
rightfully  entitled  to  the  office  was 
joined  with  the  people  as  relator, 
after  final  judgment  against  de- 
fendant  and  in  favor  of  the  claim, 
ant,  the  court,  in  June,  1883,  upon 
motion  allowed  a  supplemental 
complaint  claiming  damages  in 
consequence  of  defendant's  intru- 
sion into  the  office,  with  leave  to 
answer,  and  directing  the  action  to 
stand  over  until  a  day  named. 
Held  no  error;  that  under  the  pro- 
vision  of  said  Code  (§  1953,  prior 
to  its  amendment  by  chap.  899, 
Laws  of  1884),  as  it  then  stood, 
which  authorized  a  recovery  "  in 
the  same  action  against  the  defend- 
ant," of  the  damages  sustained  by 
the  person  entitled  to  the  office,  and 
under  the  provision  of  the  Code 
allowing  supplemental  pleadings 
(§  544),  the  order  was  justified. 
People,  ex  rel.  Swinhurne^  v.  Nolan. 

539 

9.  The  relator  in  such  an  action  is 
entitled  to  recover  as  damages  the 
salary  or  emoluments  received  by 
defendant  while  he  unlawfully 
held  the  office.  Id. 

10.  As  to  whether,  under  any  cir- 
cumstances, these  damages  mav 
be  diminished,  qumr4.  la. 
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11.  Taking  the  oath  and  a  demand  of 
potfsestfioQ  of  the  office  are  not  con- 
ditions precedent  to  the  relator'n 
right  of  recovery;  it  is  not  part  of 
the  plain tiffd'  case  to  show  that  the 
relator  was  prepared  to  enter  upon 
the  duties  of  the  office,  nor  is  it  any 
defense  that  conditions  precedent 
to  their  performance  have  not  been 
observed  by  him.  Jd, 


ORDERS. 
See  Motions  and  Order& 


PARTIES. 

1.  The  Code  of  Civil  Procedure 
(§§  870.  876)  authorizes  the  grant- 
ing of  an  order,  before  an  action 
has  actually  commenced  in  a  court 
of  record,  for  the  examination  of  a 
person  against  whom  such  an  action 
is  "about  to  be  brought,"  upon 
the  application  of  the  person  who 
is  about  to  bring  the  action.  I£er. 
Nat,  Dk.  V.  Slieehan.  '    176 

2.  The  granting  of  such  an  order  is 
within  the  discretion  of  the  court, 
and  it  eeeme  the  cases  are  rare  where 
justice  will  be  promoted  by  grant- 
ing  it.  Jd, 

8.  While  j  udgment  creditors,  holding 
^distinct  and  several  judgments, 
*may  unite  in  an  action  to  set  aside 
a  conveyance  of  land  by  the  com- 
mon  debtor,  made  in  fraud  of  their 
ii;chts  as  creditors,  they  are  not  all 
necessary  parties  to  such  an  action, 
and  where  one  of  them  has  com- 
menced such  an  action,  the  Code  of 
Civil  Procedure  (§  453)  does  not 
require  the  court  to  compel  the 
plaintiffs  to  bring  in  theother  judg- 
ment creditors.  White^e  Bk,  of  Buf- 
falo V.  Farthing,  844 

4.  An  order,  therefore,  denying  a  mo- 
tion of  other  judgment  creditors  to 
be  allowed  to  intervene  in  such  an 
action  is  discretionary,  and  is  not 
reviewable  here.  Id, 

5.  In  such  an  action  plaintiff  also 
sought  to  charge  certain  other  lands 
with  the  lien  of  its  judgment,  on 
the  ground  that  the  defendant  was 


entitled  to  it  as  devisee  of  G.,  who 
had  caused  it  to  l>e  conveyed  to  K. 
as  security  for  a  debt  which  had 
since  been  paid.  Held^  that  this 
did  not  entitle  the  senior  judgment 
creditors  to  intervene,  as  a  judg- 
ment in  accordance  with  the  relief 
demanded  would  not  prejudice  any 
right  which  they  might  have  to 
enforce  their  judgments  against 
the  lands.  Id. 


PARTNERSHIP. 

1.  Where  a  member  of  a  firm,  who 
had  charge  of  its  financial  bnsinecis, 
took  up  firm  notes  by  giving  in  ex- 
change  therefor  notes  of  a  third 
person,  indorsed  by  him  in  the 
firm  name,  which  indorsement  was 
without  the  knowledge  of  his  part- 
ner,— Held,  that  the  indorsement 
was  within  the  authority  of  the 
partner  making  it ;  and  that  the 
firm  was  liable  thereon.  Stevbeti 
Co,  Bk,  V.  AJherger.  202 

2.  One  of  two  partners  on  retiring 
from  the  business  transferred  to 
his  copartner  his  interest  in  the 
firm  property,  each  agreeing  to 
pay  one-half  of  its  debts.  The  firm 
was  solvent,  but  the  remaining 
partner  was  in  fact  insolvent  at 
the  time.  This,  however,  was  not 
known  to  him  or  the  retiring  part- 
ner, r.nd  the  transfer  was  made  in 
good  faith.  In  an  action  wherein 
creditors  of  the  firm  claimed  a 
preference  over  the  individual 
creditors  of  the  remaining  partner, 
Jield,  that  by  the  transfer  the  title 
vested  in  the  remaining  partner 
as  his  own  private  estate  ;  that  he 
acquired  the  same  dominion  over 
it  as  if  it  had  always  been  his  own 
separate  property  free  from  any 
lien  or  equity  on  the  part  of  part- 
nership creditors,  and  that  trans- 
fers by  him  of  the  property  in  pay- 
ment of  individual  debts  were 
lawful.       Stanton    v.     Weetover, 

265 

8.  In  an  action  to  recover  damages 
for  breach  of  a  contract  to  form 
and  continue  a  partnership  for  a 
specified  term,  the  opinion  of  the 
witnesses  as  to  tlie  value  of  the 
contract  to  plaintiff,  or  as  to  what 
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would  have  been  his  share  of  the 
profits  had  the  contract  been  car- 
ried oat,  is  incompetent  and  its  re- 
ception error.     Meed  v.  MeConneU. 

270 

Assets  of  an  iiisolvent  finnmay 

not  be  reached  and  applied  to  payment 
of  individual  debt  of  one  of  theco- 
partners.  F.  E,  Co.  v.  Lewis,  (Mem.) 

674 


PAYMENT. 

1.  Where  an  assessment  for  a  local 
improvement  is  valid  upon  its  face, 
but  is  in  fact  void  because  the  as- 
sessors had  no  jurisdiction  to  im* 
pose  it.  an  action  may  be  main- 
tained to  recover  back  money  in- 
voluntarily paid  in  satisfaction 
thereof  without  first  having  the 
AR8«*S8ment  set  aside  or  vacated. 
Brueeher  v.  VvUage  of  Port  C?iester. 

240 

2.  Payment  to  an  officer  who  has  a 
valid  warrant  for  the  collection  of 
such  an  assessment  and  who 
threatens  to  execute  the  same  is 
not  a  voluntary  payment.  Jd, 

8.  No  demand  for  a  return  of  the 
money  so  paid  is  necessary  before 
the  commencement  of  an  action  to 
recover  the  same.  Jd. 


PENAL  CODE. 

55  291.  People,  ex  reL  v.  y.  Y.  (7.  Pro^ 

teetory.  195 

§  488.  MaUme  v.  BortoitB  469 


PHYSICIAN  AND  SURGEON. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  834),  prohibiting?  phy 
sicians  and  surgeons  from  disclos- 
ins^  information  acquired  in  attend- 
ing a  patient,  is  applicable  to  crim- 
inal actions.  (Code  of  Crim.  Pro., 
g  392.)   People  v.  Murphy.        126 

2.  Where,  upon  the  trial  of  an  in- 
dictment for  abortion,  a  physician, 
wlio,  after  the  commission  of  the 
alleged  crime,  attended  upon  the 
female  upon  whobe  person  it  was 


alleged  to  have  been  committed, 
was  allowed  .to  give,  as  a  witness 
for  the  prosecution,  his  opinion  as 
a  medical  expert,  that  the  crime 
had  been  committed,  founded  upon 
what  he  observed  as  to  the  physi- 
cal condition  of  the  woman  and 
upon  her  narrative  of  the  facts, 
and  it  appeared  that  she  was  alive 
at  the  time  of  the  trial.  Held 
error.  Id. 

3.  Also  held,  the  fact  that  the  physi- 
cian was  selected  and  Bent  by  the 
public  prosecutor  to  attend  upon 
the  female  did  not  affect  the  ques- 
tion ;  that  as  she  accepted  his  ser- 
vices in  his  professional  character 
the  relation  of  physician  and  pa- 
tient was  established  between 
thenL  Id. 

4.  Also  held,  that  although  she  was 
a  party  to  the  crime,  her  declara- 
tions, which  were  simply  a  narra- 
tive of  a  past  transaction  and  con- 
stitutlng  no  part  of  the  res  gesta, 
were  not  admissible.  Id* 

PIERS. 
See  Wharves. 


PLEADING. 

1.  It  is  essential  to  the  legal  state- 
ment in  a  complaint  of  a  cause  of 
action  ex  contractu,  that  it  should 
allege  an  existing  contract  and  the 
performance  by  plaintiff  of  such 
conditions  precedent  as  are  thereby 
provided,  or  a  tender  of  perform- 
ance or  some  adequate  excuse  for 
non -performance.  Bogardus  v.  N. 
T.  L.  Ins.  Co.  828 

2.  Such  an  excuse  exists  only  when 
the  defendant  has  prevented  per- 
formance by  plaintiff,  or  has  him- 
self wholly  refused  to  perform,  or 
has  wholly  disabled  himself  from 
completing  a  substantial  perform- 
ance.  Id. 

8.  The  failure  of  the  defendant  to 
perform  some  of  the  obligations 
of  the  contract  which  go  to  a  part 
only  of  the  consideration,  when  the 
breach  may  be  paid  for  in  dam- 
ages, is  not  sufficient  Id. 
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4.  The  defendant,  hy  demurring  to 
the  complaint  in  Buch  an  action, 
does  not  thereby  admit  the  con- 
struction put  uptm  the  contract  by 
the  complaint,  or  the  correctneRS 
of  the  inferences  drawn  from  the 
facts  admitted  ;  he  only  admits  the 
facts  properly  stated ;  and  where 
the  contract  is  set  forth,  the  rights 
of  the  parties  must  be  determined 
by  its  terms  as  construed  by  the 
court.  id, 

5.  A  mere  representation  made  dur- 
ing the  pendency  of  negotiations 
for  a  contract  is  not  actionable, 
even  if  untrue ;  it  must  appear  to 
have  been  material  and  made  un- 
der such  circumstances  as  to  show 
that  it  was  intended  as  a  warranty 
of  the  fact  represented,  and  so 
constituting  a  contract.  A  mere 
allegation  in  a  complaint,  there- 
fore, of  a  representation  is  not 
equivalent  to  an  averment  of  war- 
ranty of  contract.  Id, 

6.  This  action  was  upon  a  policy  of 
life  insurance,  issued'  by  defend- 
ant, November.  1871,  on  the  Ton- 
tine or  "ten -year  dividend  sys- 
tem." A  copy  of  the  policy  was 
annexed  to  and  formed  part  of  the 
complaint.  By  it  the  specified  an- 
nual  premium  was  to  be  paid  each 
year  for  ten  years,  and,  in  case  of 
default  in  any  payment,  the  policy 
was  declared  null  and  void  and  all 
payments  forfeited.  It  was  also 
declared  therein  that  no  dividend 
should  be  allowed  unless  the  in 
sured  should  survive  the  ten-year 
'dividend  period,  and  unless  the 
policy  should  then  be  in  force. 
Aside  from  the  provision  for  pay- 
ment of  the  amount  of  the  insur 
ance,  upon  the  death  of  the  in- 
sured, the  policy  provided,  in  case 
he  survived  the  ten  vear  period, 
and  the  policy  was  then  in  force, 
for  a  payment  in  cash  or  annuity 
bonds  of  a  proportionate  share  of 
dividends,  accretions,  etc.,  from  a 
fund  to  be  created  by  certain  con- 
tributions furnished  by  a  class  of 
policy-holders,  consisting  of  those 
effecting  insurance  on  the  same 
plan  during  the  year  1871:  also, 
that  the  surplus  and  profits  deriv- 
able from  certain  descnt>ed  funds 
belonging  to  that  claE<s  should  be 


equitably  apportioned  among  the 
surviving  policy-holders  belonging 
to  the  class.  In  the  application 
for  the  insurance,  the  insured  con- 
sented that  defendant  might  place 
all  dividends  accruing  on  her  pol- 
icy in  the  reserve  fund .  The  com- 
plaint alleged  payment  of  premi- 
ums up  to  November,  1879.  This 
action  was  commenced  in  January, 
1881.  The  complaint  averred  that 
by  the  policy  defendant  bound  it- 
self to  '*  receive  and  keep  separate 
all  the  premiums  paid  upon  poli- 
cies of  the  same  class,"  and  all  the 
incomes,  profits,  etc.,  accruing 
therefrom  .  and  alleged  as  a 
breach  of  the  contract  that  defend- 
ant had  neglected  to  keep  and  in- 
vest  said  funds  separately.  No 
tender  of  premiums  after  Novem 
ber,  1879,  or  other  excuse  for  non- 
payment, save  the  alleged  breach 
on  the  part  of  the  defendant,  was 
set  up;  nor  was  it  averred  that  de- 
fendant was  insolvent  or  unable  to 
respond  in  damages  for  any  breach 
of  contract  on  its  part.  On  demur- 
rer to  the  complaint,  held^  that  the 
complaint  substantially  admitted  a 
non  payment  of  premiums,  and  bo 
a  breach  on  the  part  of  the  plain- 
tiff  of  a  condition  precedent,  that 
the  policy  did  not  require  a  sepa- 
rate investment  of  the  funds  be 
longing  to  the  class  which  included 
the  policy  in  suit;  and  that  the 
consent  of  the  assured  to  the  plac- 
ing of  dividends  in  a  reserve  fund 
did  not  extend  its  obligations  in 
this  respect  ,  that  the  averments 
in  the  complaint  as  to  defendant's 
obligations,  being  simply  infer- 
ences drawn  from  the  contract  it- 
self, were  not  admitted  by  the  de- 
murrer ;  but  that,  assuming  the 
failure  to  keep  the  funds  separate 
was  a  breach  of  the  contract  on 
the  part  of  defendant,  it  was  a 
breach  of  an  independent  agree- 
ment, for  which  it  could  respond 
in  damages,  and  was  not  an  excuse 
for  non-payment  of  the  premiums; 
and  that,  therefore,  the  complaint 
failed  to  show  a  cause  of  action. 

Id. 

7.  The  complaint  contained  two 
counts,  the  first  based  upon  al- 
leged false  and  fraudulent  repre- 
sentations.      The  averments  were 
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In  substance  that  for  the  purpose 
of  indacing  plaintiff  to  take  out  a 
policy  on  the  Tontine  plan,  de- 
fendant represented  that  it  liad  re- 
ceived and  kept  separate,  and 
would  continue  to  do  so,  the  funds 
belonging  to  the  same  class  as 
plaintiff's  policy,  which  representa- 
tions were  relied  upon  by  plaintiff, 
and  were  false  and  fraudulent.  In 
the  second  count,  which  was  for 
an  alleged  breach  of  the  contract, 
it  is  stated  that  plaintiff  "  repeats 
and  reiterates  all  the  allegations 
hereinb«f<)re  contained  and  makes 
them  a  part  of  her  second  cause  of 
action."  Held  that,  assuming  the 
averments  as  to  the  representations 
in  the  first  count  were  incorporated 
in  the  second  (as  to  which  quc^re), 
as  they  were  made  concurrently 
with  the  issuing  of  the  policy,  and 
were  necessarily  incident  to  and 
dependent  upon  it,  the  non-per 
formance  by  plaintiff  of  the  con- 
dition precedent,  i.  e. ,  regular  pay- 
ment of  annual  premiums,  fur- 
nished  the  same  defense  to  an 
action  based  thereon  ;  also,  that 
the  avermeots  in  the  first  count 
did  not  show  any  cause  of  action 
resting  in  contract,  as  there  was  no 
averment  that  the  representations 
were  a  warranty,  or  were  made 
under  such  circumstances  and  in 
such  form  as  to  constitute  a  con- 
tract. Id. 

8  Where  an  action  to  recover  a  chat- 
tel is  hased  solely  upon  a  wrong- 
ful detention,  a  general  denial 
puts  in  isjue,  as  well,  plaintiffs' 
properly  in  the  cliattel  as  the 
wrongful  detention,  and  defendant 
under  such  a  plea  may  show  title 
in  a  stranger  although  he  does  not 
connect  himself  with  such  title. 
Griffin  v.  L.  I.  R.  B,  Co,  848 

9.  Where  an  answer,  after  suffi- 
ciently admitting  or  denying  cer- 
tain allegations  of  the  complaint, 
denies  each  and  every  allegation 
not  thus  admitted  or  denied,  this 
is  a  good  general  denial.  Id. 

10.  In  an  action  against  trustees  of  a 
manufacturing  corporation  to  re- 
cover a  debt  of  the  corporation 
because  of  a  failure  to  make  and 
file  a   report  for  the    year    1877, 


four  of  the  defendants  joined  in 
an  answer,  one  count  of  which 
averred  that  scdd  defendants 
failed  to  make  a  report  for  the 
year  1873,  and  for  each  year 
thereafter,  and  that  more  than 
three  ^ears  had  elapsed  since  any 
penalty  or  claim  arose  against 
them  in  favor  of  plaintiff.  The 
number  of  trustees  of  the  corpora- 
tion was  not  alleged.  On  demurrer 
to  this  count,  held,  that  it  was 
defective,  in  that  it  did  not  aver 
that  defendants  were  trustees  in 
1878,  or  thereafter,  previous  to 
1877;  nor  did  it  allege  any  de- 
fault by  the  ^corporation  prior 
to  1877,  as  if  it  was  to  be  as- 
sumed that  defendants  were  trus- 
tees, still  it  did  not  appear  and 
could  n<j^  be  assumed  that  they 
constituted  a  majority  of  the 
board,  and  the  corporate  duty 
might  have  been  performed  with- 
out  their  joining  in  the  report. 
Cornell  v.  Roach,  873 

WTien  Bupplemental  complaint 

proper  after  judgment,  in  action  in, 
nature  of  quo  warranto. 

See  People^  ex  rel.  Smnbume,  v. 
Nolan.  539 

Action  to  recover  possession  of 

deed  may  not  be  turned  into  one  to  cmn- 
pel  conveyance  or  for  specific  perform- 
ance. 

See  Lackwood  v.  House,  647 


PORT  CHESTER  (VILLAGE  OF). 

1.  Where,  in  an  action  to  restrain 
the  sale  of  plaintiffs  lot  in  the  vil. 

'  lags  of  Port  Chester,  and  to  set 
aside  an  assessment  thereon  for 
grading  a  street,  it  appeared  that 
the  charter  of  the  village  (5§  4,  tit. 
5,  chap.  818,  Laws  of  18«8)  re- 
quires the  petition  for  laying  out  a 
street  to  be  signed  by  persons 
owning  land  on  the  line  thereof, 
but  does  not  require  the  fact  of 
such  ownership  to  be  stated  in  the 
petition.  Held,  the  fact  that  the 
petition  for  opening  the  street  in 
question  did  not  show  on  its  face 
that  the  persons  signing  it  were 
such  owners,  did  not  tend  to  nega- 
tive their  ownership  ;  and,  in  the 
absence  of  other  proof,  that  the 
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iDTalidttj  of  tlie  pnpceedings  in 
this  respect  was  not  established 
Tinffue  v.  Village  of  Port  ChuUr 

294 

2.  Also  hdd,  that  as  to  other  objec- 
tions which  related  to  matters 
which  might  have  been  corrected 
on  appeal  from  the  report  of  com- 
missiooeni,  plaintiff  was  foreclosed 
hy  the  order  of  confirmation.     Id. 

8.  Also  held,  as  it  appeared  .that  the 
parties  interested  in  the  lands 
taken  for  the  street,  and  among 
them  plain tiff*B  grantor,  who  then 
owned  the  lot,  accepted  the  awards 
made  to  them,  and  acquiesced  in 
the  proceeding,  he  was  oon- 
cludea  from  alleging  irregulari- 
ties therein.  Id. 

4.  Also  held,  the  fact  that  the  speci- 
fications upon  which  the  bids  for 
grading  were  based  embraced  an- 
other street  as  well  as  the  one  in 
question  was  immaterial,  it  appear- 
ing that  profile  maps  showing  the 
amount  and  kind  of  excavation 
and  filing  required  on  each  street 
were  Beparatel/  made  and  filed 
with  the  specifications.  Id. 

5.  Also  hM,  that  the  charter  (^  23, 
tit.  5)  did  not  require  the  trustees 
of  the  Tillage  to  pass  upon  the 
bids  at  the  time  of  opening  them  ; 
that  time  for  comparison  of  the 
bids  and  calculation  to  determine 
which  was  most  preferable  was 
essential  and  might  be  taken.    Id, 

0.  It  was  objected  that  the  notice  of 
the  meeting  of  the  trustees  to  act  in 
respect  to  the  grading  did  not  de- 
scribe  the  district  of  assessment 
with  sufficient  accuracy.  The 
street  had  then  been  laid  out  and 
the  map  and  report  of  the  commis- 
sioners filed.  The  noti'ce  referred 
to  the  street  bj  its  name  and  de> 
scribed  the  assessment  district  as 
including  *'  all  the  lands  on  both 
sides  of  said  street  to  a  depth  not 
exceediqg  one  hundred  feet." 
Held,  that  this  was  a  substantial 
compliance  with  the  charter  (§  23, 
tit.  5).  Id. 

7.  This  was  a  reassessment;  the 
original     assessment     made     in 


March,  1874,  having  been  declared 
invalid  and  set  aside  (71  X.  Y. 
309).  Held,  that  there  was  no 
legal  or  valid  authority  to  make  a 
reassessment ,  that  no  such  au- 
thority was  conferred  by  the  origi- 
nal charter  ;  that  the  provision  in 
the  act  of  1877,  amending  the 
charter  (Chap.  227.  Iaws  of  1877), 
which  authorised  reassessments  in 
certain  eases  where  prior  assess- 
ment had  been  set  aside  or  neld 
invalid,  only  applied  to  assess- 
ments so  set  aside  or  held  illegal 
after  the  passage  of  the  act,  and 
that  the  act  of  1878  (Chap,  277, 
Laws  of  1878).  which  attempted  to 
authorize  reassessments  in  cases  of 
assessments  set  aside  or  vacated, 
before  as  well  as  after  the  passage 
of  the  act,  was  void  as  in  contra- 
vention of  the  provision  of  the 
State  Constitution  (Art.  8,  ^  16), 
directing  that  a  local  or  private 
bill  shall  embrace  but  one  subject, 
and  that  shall  be  expressed  in  the 
title.  Id. 

PRACTICE.  • 

1.  Proceedings  taken  during  the 
twenty  days  that  the  Code  of 
Remedial  Justice  was  in  force 
were  valid  if  taken  under  that 
Code,  or  under  the  Code  of  Pro- 
cedure, so  far  as  any  action  was 
based  upon  them  prior- to  Septem- 
ber 1,  1877,  when  the  Code  of 
Civil  Procedure  went  into  effect. 
Denman  v.  MeOuire.  161 

2.  It  ie&ms  that  a  judgment  for 
plaintiff  in  replevin  may  be  en- 
tered although  the  jury  has  not 
assessed  any  damages  or  found 
the  value  of  the  property;  the 
judgment,  however,  can  only  be 
enforced  by  execution,  not  by  pun- 
ishment for  contempt.  (Code  of 
Civ.  Pro..§§  1730,  1731.)  Ham^ 
mond  V.  Morgan.  179 

3.  It  seems  that  the  proper  mode  of 
trial  of  an  action  in  equity  is  be- 
fore the  court  without  a  jury, 
unless  at  the  instance  of  the  court 
or  a  party,  some  one  or  all  of  the 
issues  are  ordered  to  be  tried  be- 
fore a  jury,  and  for  that  purpose 
the  questions  by  the  jury  should 
be  distinctly  framed.  Id. 
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4.  If  the  facts  bo  determined  with 
those  admitted  by  the  pleadings 
cover  the  whole  case,  motioa  majr 
at  once  be  made  for  judgment 
upon  which  both  parties  have  a 
right  to  be  heard.  The  court 
may  order  judgment  upon  the 
case  as  .so  made,  or  It  may  set 
aside  the  findings  of  the  jury,  or 
use  some  of  them,  and  it  may 
allow  either  party  to  give  further 
evidence.  Id. 

5.  If  motion  for  judgment  be  not  at 
once  made,  it  must  be  brought  on 
upon  motion.  Id. 

6.  If  the  findings  and  admissions 
do  not  cover  the  whole  case,  the 
action  must  be  regular! v  brought 
to  a'  hearing  before  tne  court, 
which  may  adopt  or  reject  the 
findings  of  the  jury,  and  receive 
proof  of  other  facts,  and  in  such 
case  the  court  must  make  findings 
of  fact  and  law.  (Code  of  Civ. 
Pro.,  §§  968-972,  1225.)  Id. 

7.  PlaintiflTs  complaint  alleged  in 
substance  that  he  delivered  to  de- 
fendant, to  ha  held  by  him  in 
trust  for  plaintiff,  an  assignment 
of  certain  letters-patent,  etc.,  ex. 
ecuted  to  plaintiff  by  defendant 
and  others,  also  a  release  from 
certain  obligations  and  contracts, 
which  papers  defendant  refused 
to  deliver  upon  demand.  Judg- 
ment was  prayed  directing  defend- 
ant to  return  the  papers  and  for 
damages  l>ecause  of  the  detention. 
Tlie  action  was  put  by  the  plain- 
tiff upon  tbe  Special  Term  cal- 
endar, but  was  strict: en  therefrom 
on  motion  of  defendant  on  the 
ground  that  it  was  an  action  at 
law.  It  was  then  noticed  by  plain- 
tiff for  trial  and  was  tried  at  a 
jury  terra  The  jury  rendered  a 
verdict  finding  the  title  of  the 
property  in  the  plaintiff  and  that 
he  should  have  the  return  thereof. 
Plaintiff  thereafter  on  application 
ex  parte  to  the  judge  who  presided 
at  the  trial,  obtained  an  order  di- 
recting judgment  ordering  defend- 
ant forthwith  to  deliver  to  plain- 
tiff the  instruments  so  detained, 
and  thereupon  judgment  was  en- 
tered as  directed.  On  motion  to 
set  aside  the  order  and  judgment. 


Jteld,  that  considering  the  action 
either  as  one  in  replevin  or  as  an 
equitable  one,  the  order  and  judg- 
ment were  irregular  and  unauthor- 
ized, that  defendant  did  not  have 
a  remedy  by  appeal  from  the 
judgment,  his  only  remedy  was  by 
motion.  Id. 

8.  It  eeeme  that  where  from  the 
nature  of  the  case  or  of  property 
unlawfully  detained,  an  action  in 
trover  or  replevin  will  not  give  a 
proper  or  suflicient  relief,  an 
equitable  action  may  be  instituted 
for  the  specific  delivery  of  the 
property,  judgment  in  which  may 
be  enforced  by  punishment  for 
contempt,  but  in  such  case  the 
facts  conferring  equity  jurisdiction 
must  be  alleged  and  proved.     Id. 

9.  The  omission  to  indorse  upon  a 
paper  served  the  post-oflSce  address 
or  place  of  business  of  the  attor- 
ney, as  required  by  the  Qeneral 
Rule  of  Practice  (No.  2),  is  a  mere 
irregularity  and  does  not  necessa- 
rily  vitiate  either  the  paper  or  its 
service.    Evans  v.  Backer.        289 

10.  It  seems  the  omission  entitles  the 
party  served  either  to  return  the 
paper  or  move  to  set  it  aside,  but 
after  receiving  it  without  objec- 
tion he  may  not  safely  disregard 
it.  Id. 

11.  As  a  general  rule  it  is  the  office 
of  the  Supreme  Court  to  adminis- 
ter its  own  regulations,  and  in  its 
discretion  to  impose  such  penalties 
as  may  have  been  incurred  by 
attorneys  through  neglect  to  com- 
ply with  those  regulations  or  to 
relieve  therefrom.  Id. 

12.  In  an  action  under  the  Code  of 
Civil  Procedure,  in  the  nature  of 
a  quo  warraTUo  (^§  1983, 1948),  in 
which  the  person  alleged  to  be 
rightfully  entitled  to  the  office  was 
joined  with  the  people  as  relator, 
after  final  judgment  against  de- 
fendant and  in  favor  of  the  claim- 
ant, the  court,  in  June,  188^,  upon 
motion  allowed  a  supplemental 
complaint  claiming  damages  in 
consequence  of  defendant's  intru- 
sion  into  the  office,  with  leave  to 
answer,   and  directing  the  Action 
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to  fltand  over  until  a  day  named. 
Hdd  no  error ;  that  under  the 
provision  of  said  Code  (§  1953, 
prior  to  its  amendment  by  chap. 
899,  Uws  of  1884),  as  it  then  stood, 
which  authorized  a  recovery  "in 
the  same  action  against  the  defend- 
ant," of  the  damages  sustained  by 
the  person  entitled  to  the  office, 
and  under  the  provision  of  the 
Code  allowing  supplemental  plead- 
ings (§544),  the  order  was  justi- 
Am.  reople,  ez  rel.  Swinburne,  v. 
I^olan.  539 

13.  Where  upon  a  copy  of  a  judg- 
ment served  was  indorsed  the 
name  of  the  attorney  with  his  post- 
office  and  business  address,  and 
below  was  indorsed  a  notice  of 
judgment  signed  by  the  attorney 
without  giving  any  address,  held, 
that  this  was  a  sufficient  compli- 
ance with  the  rule  of  practice 
(Rule  2),  requiring  papers  served 
to  1x3  indorsed  or  subscribed  by  the 
attorney,  with  his  address,  etc. 
People,  ex  rel,  W.  V.  R.  E.  Co.,  v. 
Keator.  610 

14.  For  the  purposes  of  an  appeal, 
a  judgment  in  proceedings  by 
certiorari  to  review  an  assessment 
under  the  act  of  1880  (Chap  269, 
Laws  of  1880)  is  to  be  considered 
as  an  order,  and  an  appeal  to  this 
court  must  be  taken  within  the 
time  prescribed  for  appeals  from 
orders,  t.  e.,  sixty  days.  Id. 

15.  The  rights  of  parties  in  a  legal 
action  are  to  be  determined  as  they 
were  at  its  commencement,  unless 
some  event  happening  subse- 
quently and  affecting  those  already 
in  issue  is  presenti^d  by  supple- 
mental pleading.     Styles  v.  FuUer. 

622 

16.  Where,  therefore,  the  answer  in 
an  action  was  a  general  denial,  and 
defendant  on  the  trial  offered  to 
prove  that  after  the  commence- 
ment  of  the  action  plaintiff  was 
adjudged  a  bankrupt  and  the  causa 
of  action  passed  to  his  assignee, 
which  offer  was  rejected.  Meld, 
no  error.  Id, 

Action  to  recover  poesemon  of 

deed  may  not  he   turned  into  one  to 


compel  eontej/ancs  or  for  specific  per^ 
formance.  Lockwood  v.  House.  647 
See  Appual. 

Pleadings. 

Trial. 


PRESUMPTIONS. 

1.  Possession  by  a  stranger  of  the 
pass-book  of  a  depositor  in  a  sav- 
ings bank  constitutes  no  evidence 
of  a  right  to  draw  money  thereon; 
to  make  payments  to  one  having 
no  other  evidence  of  authority 
than  possession  of  the  book  a  pro- 
tection to  the  bank,  it  is  neces- 
sary for  it  to  show  some  special 
contract  with  the  depositor  author' 
izing  such  a  mode  of  payment. 
Smith  V.  B'klyn  Svgs.  Bk.    •        68 

2.  Since  the  passage  of  the  acts  in 
relation  to  the  property  of  married 
women  there  is  no  presumption 
that  the  husband  is  in  occupation 
of  his  wife's  lands;  and  in  an  ac- 
tion of  ejectment  brought  against 
the  husband  to  recover  possession 
of  such  lands,  whether  she  was 
occupying  them  at  the  time  of  the 
commencement  of  the  action,  or 
had  given  to  her  husband  the  pos- 
session, is  to  be  determined  as  a 
question  of  fact.  Martin  v.  Rector. 

77 

8.  In  an  action  to  restrain  the  sale 
of  land  for  non-payment  of  an  as- 
sessment for  a  legal  improvement 
and  to  set  aside  the  assessment  he- 
cause  of  alleged  invalidity  in  the 
proceedings,  the  burden  is  upon 
plaintiff  to  establish  the  invalidity 
complained  of.  There  is  no  pre- 
sumption in  such  an  action  that 
municipal  authorities  have  acted 
illegally  or  that  conditions  prece- 
dent have  not  been  performed. 
Tingue  v.  ViUage  of  Port  Chester. 

294 

4.  The  distinction  between  such  a 
case  and  one  where  the  owne»  of  ^ 
tax  title  seeks  to  enforce  it  by  ac- 
tion pointed  out.  Id.. 


PRINCIPAL  AND   AGENT. 
The  parties  entered  into  a  contract 
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by  which  defendants  agreed  to  sell 
the  goods  manufactured  by  plain- 
tiff on  cooimisHion.  Plaintiff  guar- 
anteed to  supply  defendants  with 
goods  to  at  least  the  value  of  a  sum 
specified,  and  in  case  of  failure  so 
to  do  defendants  were  entitled  to 
the  agreed  commissions  on  that 
sum.  Either  party  had  the  right 
to  terminate  the  agreement  by 
giving  to  the  other  a  year's  notice. 
In  an  action  to  recover  proceeds  of 
sales  in  defendants'  hands,  the 
referee  found  that  plaintiff  was 
led,  by  acts  and  assurances  of  de- 
fendants, to  believe  that  they 
would  only  charge  commissions 
thereafter  on  actual  shipments, 
and  were  induced  thereby  to  re- 
frain from  giving  notice  of  a  ter- 
mination of  the  agreement.  Heldt 
that  defendants  were  estopped 
from  claiming  thereafter  commis- 
sions under  the  guaranty  in  the 
contract.  Belgian  Glass  Co.  v. 
Pabst.  621 

Wfiere  agent  contracting  in  his 

own  name  liable  as  principaL 
See  Newman  v.  Greeff,  {Mem.)  663 


PRIVATE  WAYS. 

1.  In  proceedings  under  the  statute 
(Chap.  174,  Laws  of  1853)  to  lay  out 
a  private  road  exact  and  technical 
accuracy  is  not  required,  but  sim- 
ply a  substantial  compliance  with 
the  statute.  Satterly  v.  Winne.  218 

2.  A  description  in  an  application  by 
reference  to  a  private  way  used  by 
permission  of  the  owner  of  the  land 
for  a  great  number  of  years,  so 
that  it  has  come  to  be  called  a  road , 
is  sutficiently  dt; finite.  Jd. 

8.  The  statute  does  not  require  that 
the  courses  shall  be  specified  by  the 
compass  in  degrees  and  minutes; 
and  where  the  general  course  is 
given,  as  easterly,  etc.,  and  the  ex- 
act course  and  distance  can  be  de- 
termined  from  other  particulars  in 
the  application,  or  by  natural  monu- 
mentH  referred  to  therein,  the  stat- 
ate  is  substantiallv  complied  with. 

Id. 

SiCKELS  —  Vol.  LVI. 


4.  An  application  for  a  private  road 
gave  tbe  width  of  the  proposed 
road,  and  described  it  as  "  begin- 
ning at  a  pair  of  bars  at  the  west- 
erly  terminus  of  a  road  known  as 
the  Winne  road,"  a  private  way  so 
called  which  had  been  used  with 
the  consent  of  the  owner  for  over 
sixteen  years,  and  by  such  nser 
had  become  plainly  marked  on  the 
ground:  the  description  continued, 
"  running  from  thence  (said  bars) 
easterly  along  the  bed  of  the  said 
Winne  road,"  and  the  distances 
also  were  given  approximately. 
Held,  that  the  center  line  of  the 
'*  Winne  road-bed  must  be  con- 
sidered as  intended  to  be  the  line 
described  in  the  application;  and, 
that  the  reference  to  said  road  was 
a  sufficient  specification  of  location, 
courses/*  etc.,  as  required  by  the 
statute.  Id. 

5.  Where  an  order  of  commissioners 
laying  out  a  private  road  was  in- 
definite and  defective,  but  referred 
to  the  application,  declaring  that 
the  commissioners  had  ordered  the 
road  to  be  laid  out  pursuant  to  the 
application,  held,  that  the  descrip- 
tion in  the  application  should  be 
considered  as  incorporated  in  the 
order;  that  it  controlled  and  de- 
termined the  locus  of  the  road.  Id. 

6.  It  seems  if  the  jury  in  such  pro- 
ceedings find  in  favor  of  laying  out 
the  road,  the  commissiou'TS  are 
bound  to  lay  it  out  as  described  in 
the  application;  they  have  no  dis- 
cretion either  to  refuse  to  lay  it  out, 
to  change  its  location,  or  to  depart 
in  any  respect  from  the  road  pro 
nosed  by  the  applicants.  Id, 


PRIVILEGED    COMMUNICA- 
TIONS. 

1.  Tlie  provision  of  the  Code  of  Civil 
Procedure  (g  834)  prohibiting  phy- 
sicians and  surgeons  from  disclos- 
ing information  acquired  in  attend 
ing  a  patient  is  applicable  to  crim- 
inal actions.  (Code  of  Criminal 
Procedure,  §  392.)  People  v.  Mur- 
phy, 126 

2.  Where,  upon  the  trial  of  an  in- 
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dictment  for  abortion,  a  physician, 
who  after  the  commisaion  of  the 
alleged  crime  attended  upon  the 
female  upon  whose  person  it  was 
alleged  to  have  been  committed, 
was  allowed  to  give,  as  a  witness 
for  the  prosecution,  his  opinion  as 
a  medicai  expert,  that  the  crime 
had  been  committed,  founded  upon 
what  he  observed  as  to  the  physi- 
cal condition  of  tlie  woman  and 
upon  her  narrative  of  the  facts,  and 
it  appeared  that  she  was  alive  at 
the  time  of  the  trial.  Held  error.  Id. 

8.  Also  held,  the  fact  that  the  physi- 
cian was  selected  and  sent  by  the 
public  prosecutor  to  attend  upon 
the  female  did  not  affect  the  ques- 
tion ;  that  as  she  accepted  liis  ser- 
vices in  his  professional  character 
the  relation  ef  physician  and  pa- 
tient   was    established     1>etween 

.    them  Id. 

4.  Also  hM,  that  although  she  was 
a  party  to  the  crime,  her  declara- 
tions, which  were  simply  a  narra- 
tive of  a  past  transaction  and  con- 
stituting no  part  of  the  res  getta 
were  not  admissible.  Id, 


PROFESSIONAL  COMMUNICA- 
TIONS. 

See  PnivnjBGKD  Coicmttnications. 


PROMISSORY  NOTES. 
See  Bills,  Notes  and  Checks. 

PUBLIC  POLICY. 

Prior  to  the  passage  of  the  Penal 
Code,  which  makes  it  a  roisde- 
meaoor  to  sell,  or  offer  for  sale, 
any  package  of  goods  falsely 
marked  as  to  place  where  manu- 
factured, quality  or  grade  (^  438), 
a  contract  for  the  sale  of  goods  to 
be  furnished  with  deceptive  labels, 
intended  by  the  parties  and  calcu- 
lated to  deceive  customers  of  the 
purchaser,  was  against  public 
policy,  and  the  courts  will  not  aid 
either  party  to  enforce  such  a  con- 
tract.     Where,  therefore,  plaintiffs 


contracted  to  sell  and  deliver  to 
defendants  domestic  sardines,  with 
labels  upon  the  kM>zes  representing 
that  they  were  put  up  at  foreign 
ports  by  firms  there  engaged  in 
the  sardine  trade,  it  being  known 
to  both  parties  tliat  the  labels 
were  used  to  deceive  the  consnm- 
ers.  Held.'thBX  plaintiffs  were  not 
entitled  to  maintain  an  action  to 
recover  the  contract-price  for  the 
sardines,  which  plaintiffs  tendered, 
but  defendants  refused  to  accept 
and  pay  for.    Mateme  r.  Horwiiz. 

469 

PUBLICATION. 

An  affidavit,  upon  which  an  order 
for  service  of  summons  by  publi- 
cation  under  the  Code  of  Proced- 
ure (§  135)  was  granted,  sUted  that 
the  defendants  '*  cannot  after  due 
diligence  be  found  within  this 
State,"  that  they  were  residents 
of  other  States  named,  and  that 
the  summons  "*  was  duly  issued  for 
said  defendants,  but  cannot  be 
served  personally  upon  them  by 
reason  of  such  non- residence." 
Held,  that  the  affidavit  was  suffi- 
cient to  sustain  the  order  and  to 
give  the  court  jurisdiction,  at  least 
where    collaterally     brought     in 

Question.     Kennedy  v.  N.    T,  L. 
ns.  and  T.  Co.  487 


QUESTIONS  OF  LAW  AND  FACT. 

WTien  qveetion  as  to  contrib- 

utory  negligence  one  of  fact ' 
See  Greany  v.  L.  Lit.  R.  Co.    419 

When  questions  as  to  neglu 

genee  and  contributory  negligence  are 
of  fact. 

See  Allison  v.  Village  of  M.  (Mem.) 

667 

QUO  WARRANTO. 

1.  In  an  action  under  the  Code  of 
Civil  Procedure,  in  the  nature  of  a 
quo  warranto  (^  1988,  1948).  in 
which  the  person  alleged  to  be 
rightfully  entitled  to  tlie  office  was 
joined  with  th«  people  as  relator, 
after  final  judgment  against  de- 
fendant and  in  favor  of  the  claim* 
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ant,  the  court,  in  June,  1883,  upon 
motion  allowed  a  supplemental 
complaint  claiming  damages  in 
consequence  of  defendant's  iutru* 
sion  into  the  office,  with  leave  to 
answer,  and  directing  the  action  to 
stand  over  until  a  day  named. 
Udd  no  error;  that  under  the  pro- 
vision of  said  Code  (§  1053,  prior 
to  its  amendment  by  chap.  399, 
Laws  of  1884),  as  it  then  stood, 
which  authorized  a  recovery  "  in 
the  same  action  against  the  defend- 
ant," of  the  damages  sustained  by 
the  person  entitled  to  the  office, 
and  under  the  provision  of  the 
Code  allowing  supplemental  plead- 
ings {%  544),  the  order  was  justified. 
People,  ex  rel.  Swinburne^  v.  Nolan. 

530 

2.  The  reUtor  in  such  an  action  is 
entitled  to  recover  as  damages  the 
salary  or  emoluments  received  by 
defendant  while  he  unlawfully 
held  the  office.  Id, 

8.  As  to  whether,  under  any  circum- 
stances, these  damages  may  be  di- 
minished, qiuBre,  Id. 

4.  Taking  the  oath  and  a  demand  of 
possession  of  the  office  are  not  con- 
ditions precedent  to  the  relator's 
right  of  recovery  ;  it  is  not  a  part 
of  the  plaintiff's  case  to  show  that 
the  relator  was  prepared  to  enter 
upon  the  duties  of  the  office,  nor  is 
it  any  defense  that  conditions  pre- 
cedent  to  their  performance  have 
not  been  observed  by  him  Id. 


RAILROAD  CORPORATIONS. 

1.  To  authorize  the  construction  of  a 
railroad  upon  or  over  a  highway, 
where  individuals  own  private 
fighta  or  interests  therein,  or  in  the 
soil  thereof,  not  only  must  the  pub- 
lic right  or  license  be  obtained,  but 
the  individual  rights  and  interests 
must  be  lawfully  acquired;  and  if 
constructed  without  such  acquisi- 
tion, the  builders  are  trespassers 
and  are  liable  for  all  the  damages 
suHiained  by  the  owners  of  such 
rights  and  property  as  to  whom  the 
railroad  is  a  continuing  nuisance. 
Ulirie  V.  N.  Y.  C,  &  H.  B,  R.  H.  Go. 

08 


3.  Where,  however,  the  railroad  is 
built,  with  proper  care  and  skill, 
after  the  public  rights  and  the  pri- 
vate property,  if  any,  in  the  high- 
way, or  the  soil  thereof,  have  been 
acquired,  it  is  not  a  nuisance,  and 
the  owners  of  the  railroad  are  not 

'  responsible  for  any  damages  to  pri- 
vate property,  adjacent  or  near  to 
the  road,  necessarily  resulting  from 
its  construction  or  operation.      Id. 

8.  Where,  therefore,  a  railroad  cor- 
poration, having  acquired  all  pri- 
vate rights  in  a  city  street,  and  au- 
thority from  the  municipality, 
raised  the  grade  of  the  street  in 
front  of  defendant's  adjoining  lots 
BO  as  to  conform  the  grade  of  the 
street  to  the  grade  of  the  railroad 
crossing  it,  exercising  proper  care 
and  prudence  in  doing  the  work, . 
heldt  in  the  absence  of  any  allega- 
tion or  proof  that  the  street  as  such 
was  in  any  way  injured  for  travel, 
or  its  usefulness  unnecessarily  im- 
paired,  defendant  was  not  liable 
for  the  consequential  damages  to 
plaintiflTs  lots;  that  as  the  city 
could  have  raised  the  grade  of  the 
street  without  liability  to  abutting 
owners,  it  could  authorize  the  de- , 
fendant  to  do  so  without  such  lia- 
bility.  /d. 

♦ 

4.  Wliere  a  railroad  is  unlawfully 
constructed  in  a  street,  in  an  action 
by  an  adjacent  owner  to  recover* 
damages,  he  is  entitled  to  recover 
simply  the  damages  sustained  up 
to  the  commencement  of  the  action ; 
and  i  t  seems  for  any  damai^es  there- 
after sustained,  other  actions  may 
be  brought  successively  until  the 
nuisance  shall  be  abated.  The 
structure  being  a  nuisance  the  rail- 
road company  is  under  legal  obliga- 
tion to  remove  it,  and  it  is  not  to 
be  presumed  that  it  will  continue 
it  permanently.  Damages,  there- 
fore, may  not  be  awarded  upon 
that  assumption,  nor  will  the  judg- 
ment operate  as  a  purchase  of  the 
right  to  have  the  structure  remain. 

Id. 

5.  Accordingly  Tuld^  that  proof  and 
an  allowance  as  damage  for  the 
permanent  diminution  in  the  mar- 
ket value  of  plaintiffs  lots  was 
improper,  conceding  that  the  em. 


780 


INDEX. 


baokineDt    was    unlawfully    con- 
6tr  acted.  Id. 

6.  It  seems  that  where  a  railroad  is 
unlawfully  constructed  in  a  street 
the  adjacent  owner  has  tliese  reme- 
dies; he  may  bring  successive  suits 
to  recover  his  damages;  he  may 
bring  an  action  in  equity  to  restrain 
the  operation  of  the  road  and  com- 
pel the  abatement  of  the  nuisance, 
or  when  the  highway  has  been  ex- 
clusively appropriated,  he  may 
maintain  an  action  of  ejectment. 

Id. 

7.  The  *'  tunnels,  tracks,  substruc- 
tures, superstructures,  stations,  via- 
ducts and  masonry  *'  of  the  N.  Y.  & 
H.  R.  R.  Co.,  situate  on  and  under 
Fourth  avenue  in  the  city  of  New 
York  are  **  land"  within  the  mean- 
ing of  that  word  as  used  in  the  stat- 
ute in  reference  to  property  liable 
to  taxation  (1  R.  S.  387.  §  2),  and  are 
assessable  as  Huch.  Peopie,  ex  rel. 
iV.  r.  <&  U.  R  R.  Co,,  V.  Corners 
vf  Taxes,  etc.  822 

8.  The  fact  that  certain  of  the  struc- 
tures were  built  for  the  purpose  of 
furnishing  to  the  public  safe  and 
convenient  crossings  over  the  rail- 
road  tracks,  in  compliance  with  the 
requirements  of  the  act  of  1873 
(Chap.  702),  and  that  under  said 
act  the  city  is  required  to  pay  a 
portion  of  the  expense  of  the  con- 
struction, does  not  divest  the  struc- 
tures of  the  incidents  attached  to 
the  other  property  belonging  to  the 
railroad  company,  or  give  the  city 
any  title  thereto.  Id. 

9.  As  regards  taxation  it  is  immate- 
rial whether  a  railroad  is^laid  upon 
the  surface,  placed  on  pillars,  or 
carried  through  a  covered  way  or 
tunnel,  the  structures  adopted  to 
sustain  it,  or  facilitate  and  protect 
its  use,  are,  within  the  meaning  of 
the  law,  land,  and  for  them  the 
railroad  company  is  liable  to  be 
taxed .  Id. 

10.  Where  a  passenger  on  a  railroad, 
by  an  illegal  refusal  to  pay  fare, 
renders  it  the  duty  of  the  conduc- 
tor in  enforcing  the  reasonable 
rules  and  regulations  of  the  com- 
pany to  eject  him  from  the  cars. 


and  the  refusal  and  resistance  of 
the  passenger  continues  until  after 
force   has  been  required  and  ap- 

Elied  to  remove  him,  he  cannot, 
y  offering  to  pay  fare,  make  the 
continuance  of  the  process  of  ex- 

Eulsion  unlawful;  and,  although 
e  is  ejected  after  an  offer  to  pay 
fare,  at  a  place  where  the  triun  or- 
dinarily stops  and  receives  passen- 
gers, this  does  not  render  ttie  rail- 
road company  liable.  Pease  v.  2>., 
L.  db  W.  R.  R.  Co.  867 

11.  A  carrier  of  passengers  is  not  re- 
quired unconditionally  to  accept 
all  persons  who  offer  themselves 
for  transportation  and  tender  fare; 
he  may  lawfully  decline  to  receive 
or  carry  those  who  refuse  to  con- 
form to  his  reasonable  rules  after 
knowledge  of  the.  same,  or  may 
after  such  refusal  lawfully  eject 
those  who  have  been  received.  Id. 


12.  Plaintiff  boarded  a  train  on  de- 
fendant's  road ;  when  the  con- 
ductor in  collecting  filres  reached 
him  he  presented  an  invalid 
ticket,  which  the  conductor  refused 
to  accept,  and  demanded  fare.  This 
plaintiff  refused  to  pay.  The  con- 
ductor informed  him  that  he  would 
be  obliged  to  put  him  off  unless  he 
paid.  He  replied  that  he  would 
sue  the  company  if  he  was  put  off. 
This  occurred  as  the  train  reached 
a  place  where  the  track  was 
crossed  by  another  railroad  at 
grade,  and  where.  In  compliance 
with  the  statute,  trains  on  defend- 
ants road  stopped  for  a  moment, 
and  where  passengers  were  in  the 
habit  of  getting  on  and  off.  The 
conductor  called  for  assistance;  a 
brakeman  and  baggageman  came 
and  began  the  removal.  Plaintiff 
resisted  and  continued  the  strug- 
gle without  cessation  until  he  was 
landed  on  the  track.  When  he 
reached  the  car  door,  and  again 
while  on  the  platform,  he  stated 
he  would  pay  the  fare.  The  court 
charged  that  if  the  train  had 
stopped  at  a  station  and  before  it 
started  again  plaintiff  offered  to 
pay  his  fare,  any  subsequent  ef- 
ifort  to  remove  him  was  unlawful 
and  rendered  defendant  liable  for 
damages.     Held  error.  Id, 
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13.  In  an  action  against  a  railroad 
compaoy  to  recover  for  injuries 
Bustaiued  at  a  crossing,  where  the 
negligence  alleged  was  the  failure 
to  ring  a  bell  or  blow  a  whittle  as 
the  train  approached  the  crossing, 
testimony  of  passengers  on  the 
train,  who  were  in  a  position  to 
have  heard,  that  they  did  not  hear 
either  of  these  signals,  is  compe- 
tent, although  it  does  not  affirm- 
atively appear  that  they  were 
looking,  watching  or  listening 
therefor.  Oreany  v.  L,  1.  R,  R. 
Co.  419 


14.  Where  in  such  an  action  there 
is  any  evidence,  direct  or  inferen- 
tial, of  care  or  caution  on  the  part 
of  the  person  injured,  the  ques- 
tion as  to  contributory  negligence 
is  for  the  jury.  Id. 

15.  While  a  person  approaching  a 
crossing  is  bound  to  make  all  rea- 
sonable efforts  to  see,  that  a  care- 
ful, prudent  man  would  make  in 
like  circumstances,  his  failure  to 
see  an  approaching  train  does  not 
of  itself  discharge  the  company 
from  liability  for  negligence  on  its 
part  in  omitting  the  statutory  sig- 
nal. Id. 

16.  In  such  an  action  plaintiff's  testi- 
mony  was  to  the  effect  that  she 
lived  north  of  defendant's  road  ; 
she  was  going  south  from  her 
home  npon  a  highway  which 
crossed  the  tracks  of  said  road  at 
a  station  located  south  of  the 
tracks.  As  she  approached  the 
crossing,  a  train  going  east  on  the 
south  track  stopped  at  the  station; 
its  cars  readied  across  the  high- 
way, leaving  no  room  to  pass.  She 
stopped  for  awhile,  and  then  pro- 
ceeded; she  stopped  again  as  she 
reached  the  nortii  track;  just  then 
the  train  started  up.  She  testified 
that  as  she  came  up  to  the  track, 
she  looked  both  ways  *'  along  the 
track,  and  saw  no  engine,'*  except 
that  of  the  train  at  the  station. 
She  took  a  step  or  two  to  cross, 
and  as  she  did  so,  saw  a  train  coin- 
ing from  the  east  on  the  north 
track,  but  so  close  that  she  could 
not  escape,  %nd  she  was  struck  by 
it  and  injured.     This  occurred  in 


what  seemed  to  the  witness  not 
more  than  a  few  seconds  after  nlie 
had  looked  up  and  down  the  track. 
The  trai:is  did  not  usually  meet  at 
the  station,  but  the  one  going  east 
was  behind  time.  On  cross-exam- 
ination the  plaintiff  testified  that 
if  she  had  looked  earlier,  she 
might  have  seen  the  train,  but  did 
not  think  there  was  any  need  of 
looking  more  than  once,  and  did 
not  think  there  was  any  other 
train  due  at  that  time;  that  she 
had  looked  a  few  seconds  before, 
and  then  went  on.  The  engine  at 
the  station  was  blowing  off  steam, 
and  she  did  not  hear  any  bell  or 
whistle  from  the  approaching 
train.  This  there  was  testimony 
tending  to  show  was  running  at  a 
dangerous  rate  of  speed.  Ileld^ 
that  the  question  of  contributory 
negligence  was  properly  submit- 
ted to  the  jury.  Id, 

Where   railroad    corporation 

make  application  to  acquire  title  to 
uplands  on  hank  of  river,  it  is  no  ob- 
jection on  appeal  from  order  confirm' 
ing  report  of  commissiojiers  awarding 
damages^  that  the  company  propose  to 
build  an  embankment  in  front  of 
owner's  premises,  cutting  his  pier  off 
from  river;  if  his  rights  hftve  been  un- 
lawfully interfered  with,  his  remedy  is 
by  action^  not  by  appral. 

In  re  li.  T.,  W.  S.  db  B.  R.  Co. 
{Mem.)  685 


REAL  PROPERTY. 

1.  The  "tunnels,  tracks,  substruc- 
tures, superstructure^,  stations, 
viaducts  and  masonry  "of  the  N. 
Y.  k  H.  R.  R.  Ck)..  situate  on  and 
under  Fourth  avenue  in  the  city 
of  New  York,  are  •*  land"  within 
the  meaning  of  that  word  as  used 
in  the  statute  in  reference  to  prop- 
erty liable  to  taxation  (1  R.  S.  387, 
g  2),  and  are  assessable  as  such. 
People,  ex  rel.  N,  T.  <fc  B  R.  R. 
Co.,  v.  Comers  of  Taxes.  323 

2.  A  person  cannot  acquire  title  to 
land,  which  is  uninclosed,  unoccu- 
pied and  unimproved,  by  taking:  a 
deed  thereof  from  one  not  tlie 
owner  and   then  going  upon  the 
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land  and  aesertlng  his  ownersbip. 
or  making  occasional  entries  upon 
the  land  for  grasa  or  sand.  Price 
V.  Biwrn.  669 


RECEIVERS. 

1.  A  receiver  of  an  insolvent  national 
ban  It  acquires  no  right  to  property 
in  the  custody  of  the  bank,  which 
it  does  not  own,  as  against  the 
owner,  and  the  provision  of  the 
United  States  Revised  Statutes 
(§  5242).  prohibiting  the  issuing  of 
an  attachment,  injunction  or  exe- 
cution against  such  a  corporation 
before  final  judgment,  was  not  in- 
tended to  protf'ct  the  receiver's 
cuHtody  as  against  such  owner. 
Cora  Ex,  Bk,  v.  Blye,  803 

2.  Accordingly  Tield^  that  said  provis- 
ion did  not  prohibit  the  issuing,  in 
an  action  against  the  receiver  of  a 
national  bank  to  recover  possession 
of  personal  property,  of  a  requisi- 
tion directing  the  sheriff  to  take 
into  his  possession  the  propertv  in 
question  ;  that  the  receiver,  if  he 
desired  to  retain  possession  of  the 
property  during  the  litigation, 
could  only  do  so  by  giving  the 
security  required,  the  same  as 
other  defendants  in  such  an  ac- 
tion. Id, 


3.  The  act  of  1883  (Chap.  378,  Laws 
of  1883^  in  relation  to  receivers  of 
corporations,  including  tlie  second 
section  thereof,  in  reference  to  re- 
ceiver's fees,  applies  only  to  re- 
ceivers of  corporations  appointed 
in  proceedings  in  bankruptcy,  and 
a  receiver  appointed  in  an  action 
to  foreclose  a  mortgage  executed 
by  a  corporation  is  not  entitled  to 
the  fees  specified  in  said  section. 
U,  8,  Trust  Go,  ▼.  -Y.,  T,  W.  S,  A 
B.  R.  Co.  478 

4.  The  allowance  of  commissions  to 
such  u  receiver  is  governed  by  the 
provision  of  the  Code  of  Civil 
Proceilure  (§  8320).  providing  for 
the  allowance  by  the  court  or  the 
judge  where  not  "otherwise  spe- 
cially prescribed  by  statute."     Id. 


RECOVERY  OF  POSSESSION  OP 
REAL  PROPERTY. 

Ses  Ejkcthent. 

REMEDIES. 

1.  It  seems  that  where  a  railroad  is 
unlawfully  constructed  in  a  street, 
the  adjacent  owner  has  these 
remedies  :  he  may  bring  succes- 
sive suits  to  recover  his  damages  ; 
he  may  bring  an  action  in  equity 
to  restrain  the  operation  of  the 
road  and  compel  tue  abatement  of 
the  nuisance,  or  when  the  high- 
way has  been  exclusively  appro- 
priated, he  may  maintain  an  action 
of  ejectment.  ITline  v.  JV.  T,  C. 
&  H.  R,  R.  R.  Co,  98 

2.  Plaintiff's  complaint  alleged  in 
substance  that  he  delivered  to  de- 
fendant, to  be  held  by  him  in  trust 
for  plaintiff,  an  assignment  of  cer- 
tain letters-patent,  etc.,  executed 
to  plaintiff  by  defendant  and 
others,  also  a  release  from  certain 
obligations  and  contracts,  which 
papers  defendant  refused  to  de- 
liver upon  demand.  *  Judgment 
was  praved  directin(!^  defendant  to 
return  the  papers  and  for  damages 
becanse  of  the  detention.  The  ac- 
tion was  put  by  the  plaintiff  upon 
the  Special  Term  calendar,  but 
was  stricken  therefrom  on  motion 
of  defendant  on  the  ground  that  it 
was  an  action  at  law.  It  was  then 
noticed  by  plaintiff  for  trial  and 
was  tried  at  a  j  ury  term.  The  j  u  ry 
rendered  a  verdict  finding  the  title 
of  the  property  in  the  plaintiff  and 
that  he  should  have  the  return 
thereof.  Plaintiff  thereafter,  on 
application  ex  parte  to  the  judge 
who  presided  at  the  trial,  obtained 
an  order  directing  judgment  order- 
ing defendant  forthwith  to  deliver 
to  plaintiff  the  instruments  so  de- 
taiuf'd,  and  thereupon  judgment 
was  entered  as  directed.  On  ma> 
tion  to  set  aside  the  order  and 
judgment,  ?neld,  that  considering 
the  action,  either  as  one  in  re- 
plevin or  as  an  equitable  one,  the 
order  and  judgment  were  irregular 
and  unauthonzed  ;  that  defendant 
did  not  have  a  remedy  by  appeal 
from  the  judgment,  his  only 
remedy  was  by  motion.  Hnm- 
mond  v.  Morgan.  179 
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8.  It  9e&ms  that  where  from  the 
nature  of  the  case  or  of  property 
unlawfully  detained,  an  action  in 
trover  or  replevin  will  not  give  a 
proper  or  sufficient  relief,  an  equit- 
able action  may  be  instituted  for 
the  specific  delivery  of  the  prop- 
ertji  judgment  in  which  may  bo 
enforced  by  punishment  for  con- 
tempt, but  in  such  case  the  facts 
conferring  equity  jurisdiction  must 
be  alleged  and  proved.  Id. 

4.  Errors  and  irregularities  in  as- 
sessments for  street  openings 
in  the  chy  of  New  York  must  be 
corrected  and  reviewed  in  the  pro- 
ceedings themselves ;  they  can- 
not be  reached  by  a  collateral  ac- 
tion in  equity.  An  order  confirming 
the  assessment  has  the  force  and 
conclusiveness  of  a  judgment. 
Mayer  v.  Mayor,  etc,  284 

6.  It  eeenu  the  remedy  of  a  purchaser 
of  real  estate,  if  the  vendor  refuses 
to  surrender  the  possession,  is  by 
action  of  ejcHstment  alone,  in  which 
he  may  recover  damages  by  way 
of  mesne  profits  for  the  unlaw- 
ful withholding  of  poesession. 
Preston  v.  Uawley,  686 

When  remedy  by  one  wUaw- 

fully  disposeeesed  of  an  office  ie  by 
action  in  nature  of  quo  warranto^  and 
when  by  action  to  recover  damages. 

See  ifichoU  v.  MacLean,  626 

When  eoneideration  of  qtcestion 

08  to  conetitutionaUty  of  law  author- 
iMng  a  local  improvement  properly 
refused  on  motion  to  vacate  appoint- 
ment of  commissioners  and  party  left 
to  his  remedy  by  action. 

See  In  re  Opening,  etc,,  of  FlMsh- 
ing  Ave,  {Mem.)  678 

Where    railroad    corporation 

make  application  to  acquire  title  to  up. 
lands  071  bank  of  river,  it  is  no  objec- 
tion on  appeal  from  order  confirming 
report  of  commissioners  awarding 
damages  tliat  the  company  propose  to 
build  an  embankment  in  front  of  own- 
er's premises  cutting  his  pier  off  from 
river  ;  if  his  rights  hnve  been  unlaw- 
fully interfered  with  his  remedy  is  by 
action  not  by  appeal. 
In  re  If.  Z.,  W.&dtB.  R.  Co.  {Mem.) 

685 


REPLEVIN. 

See  Claim  and  Delivery  of  Per- 
SONAL  Property. 


RESTITUTION. 

1.  Where,  on  reversal  of  a  Judgment, 
this  court  directed  immediate  res- 
titution of  certain  real  estate  of 
which  one  of  the  appellants  had 
been  dispossesflad  by  means  of  the 
erroneous  judgment,  and  that  the 
mesne  profits  up  to  the  time  of  the 
restitution  be  ascertained  and  paid 
to  him,  held,  the  intent  was  to 
provide  for  the  same  compensation 
for  withholding  the  real  estate  to 
which  the  appellant  would  have 
been  entitled  on  recovering  the 
same  in  an  action  of  ejectment; 
and  that  an  order  entered  upon  the 
decision  providing  that  *'  the  value 
of  the  rents  and  profits  "  be  ascer- 
tained was  substantially  in  accord 
with  the  decision.  WaUaee  v.  Ber- 
deU.  13 

2.  The  provisions  of  the  Code  of 
Civil  Procedure  (§§  1496,  1531), 
providing  for  recovery  in  an  action 
of  ejectment  as  damages  for  with- 
holding the  property,  "  the  rents 
and  profits,  or  the  value  of  the  use 
and  occupation  of  the  property,'* 
may  be  regarded  as  the  legislative 
definition  of  the  ancient  technical 
term  *'  mesne  profits."  Id. 

3.  The  owner  of  the  property  with- 
held is  not  confined  to  the  rents  ac- 
tually received  by  the  party  re- 
quired to  make  restitution.  The 
owner  should  have  either  these  or 
the  rental  value,  as  may  be  just 
under  the  circumstances.  Id. 

4.  The  mesne  profits  consist  of  the 
net  rents,  rental  value,  or  value  of 
the  use  and  occupation,  and  in  as- 
certaining either,  all  necessary 
payments  for  taxes  and  ordinary 
repairs  are  to  be  deducted.        Id. 

5.  The  order  of  restitution  contained 
a  provision  not  contained  in  the 
deciKion,  to  the  effect  that  the  res- 
titution and  payment  should  be 
without  prejudice  to  the  right  of 
the  owner  to  commence  and  main- 
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tain  any  suit  or  proceeding  for 
waste  or  injury  to  tlie  property. 
UtUi,  tliat  wiiile,  perhaps,  the  pro. 
vision  was  superfluous,  as  it  was 
not  the  intent  of  the  court  to  de- 
prive said  owner  of  any  such  rifirhl 
of  action,  if  he  had  any,  the  order 
as  entered  was  proper.  Id. 


RIPARIAN  OWNER. 
See  LiTTOKAL  Proprietor. 

RIPARIAN  PROPRIETOR. 

—  Where  railroad  corporation 
make  application  to  acquire  tUle 
to  uplands  on  tank  of  ricer,  it  is 
no  (/bjcction  on  appeal  from  order 
confirming  report  of  commissioners 
awarding  damages  t/iat  Vie  com 
pan  If  propose  to  build  an  embank- 
ment in  front  of  owner* s  premises 
cuttinr/  his  pier  off  from  river  ;  if  his 
rights  hare  been  unlaicfuUy  interfered 
with  his  remedy  is  by  action  not  by  ap- 
peal. 

In  re  N.  7.,  W.  S.  d  B.  R.  Co. 
(Mem.)  685 

RULES. 

1.  The  omission  to  indorse  upon  a 
paper  served  tiie  post-office  ad- 
dress or  place  of  business  of  the 
attorney,  as  required  by  the  Gen- 
eral Rule  of  Practice  (No.  2),  is  a 
mere  irregularity  and  does  not  nec- 
essarily vitiate  either  the  paper  or 
its  service.     Evans  v.  Backer.   289 

2.  Where  upon  a  copy  of  a  judg. 
ment  served  was  indorsed  the 
name  of  the  attorney  with  his 
post-offlce  and  business  address, 
and  below  was  indorsed  a  notice 
of  judgment  signed  by  the  attor- 
ney without  giving  any  address, 
held,  that  this  was  a  sufficient 
compliance  with  the  rule  of  prac- 
tice (Rule  2),  requiring  papers 
served  to  be  indorsed  or  subscribed 
bv  the  attorney,  with  his  address, 
etc.  People.  ezreL  W.  V,  R.  R. 
Co.,  V.  Keatar,  610 


SALES. 

1.  A  contract  for  the  sale  of  goods 
may  not  be  predicated  on  an  ofler 
which  was  modified  or  withdrawn 
before  an  unconditional  acceptance. 
Schenectady  State  Co,  v.   HoUbrook, 

45 

2.  Under  an  offer  of  immediate  sale, 
the  buyer  cannot  extend  the  times 
of  payment,  by  postponing  the 
time  of  delivery,  without  the 
vendor's  consent.  Id. 

8.  On  August  16,  1879,  plaintiff,  in 
answer  to  a  request  from  the  de- 
fendant's firm,  gave  by  letter  its 
prices  for  certain  goods,  with  thin 
statement,  *'  this  price  only  to 
hold  good  till  thirtieth  September." 
On  ^ptember  twenty-second  de- 
fendants sent  an  order,  with  di- 
rections to  have  the  goods  ordered 
put  up  and  n^iarked  in  a  specified 
way,  and  sent  in  five  or  six  ship- 
ments, at  intlfrvals  of  ten  days  or 
two  weeks.  In  September,  prior  to 
the  giving  of  the  order,  C,  an 
agent  of  the  plaintiff,  had  made 
to  defendants,  a  proposition,  mod- 
ifying slightly  the  written  offer ; 
plaintiff  on  September  twenty-fifth, 
wrote  defendants,  acknowledg- 
ing receipt  of  order,  giving  tiieir 
understanding  of  the  terms  pro- 
posed  by  C;  on  September  twenty- 
ninth,  defendants  sent  another 
order,  claiming,  however,  that  the 
prices  given  by  C.  were  less  than 
as  stated  by  plaintiff ;  plaintiff  re- 
turned the  order,  with  letter, 
stating  it  was  beyond  its  power 
to  accept.  In  an  action  to  recover 
for  the  goods  delivercHl  under  the 
first  order,  defendants  set  up  as  a 
counter-claim,  damages  for  fail- 
ure to  fill  the  second  order.  Ildd 
untenable;  that  no  contract  was 
made  for  the  sale  of  the  goods 
specified  in  such  order.  Id. 

4.  Plaintiff  purchased  of  defendant 
certain  personal  property  covered 
by  a  chattel  mortgage*;  the  latter 
gave  a  bill  of  sale  by  which  he 
covenanted  '  *  to  warrant  and  de- 
fend the  sale,"  and  a  writing  by 
which  h«  certified  that  the  chattel 
mnrtL'«go  would  thereafter  be  paid 
by  him  ;  not  having  been  paid    it 
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was  foreclofted  and  tlje  property 
was  purchased  hj  N.  for  $700, 
the  amount  due  on  the  mortfi^age. 
N.  claimed  theproperty.and  plain- 
tiff paid  him  |U000  therefor.  In 
an  action  to  recover  damages  for 
the  breach  of  defendant's  agree- 
ments plaintiff  recovered  the 
amount  due  on  the  mortgage. 
Seld  no  error ;  that  no  actual  evic- 
tion was  necessary  to  sustain  the 
action  ;  that  as  he  could  not  with- 
hold the  property  from  the  pur- 
chaser without  becoming  a  wrong- 
doer, his  submission,  althou^ 
peaceable,  was  not  voluntary. 
CahiU  Y.  Smith.  855 

5.  Defendant  contracted  to  sell  plain- 
tiff ten  car-loads  of  iron — *'(C) 
Blooms" — to  be  delivered  ''as 
fast  as  they  may  be  produced,  small 
enough  to  meet  tlie  usual  require- 
ments of  measure.'*  Five  car-loads 
were  delivered.  In  an  action  to 
recover  damages  for  non-delivery 
of  the  residue, ^Tteld,  the  conthict 
required,  not  simply  that  the 
blooms  should  be  delivered  as 
fast  as  they  were  actually  pro- 
duced,  but  that  they  should  be 
produced  in  the  ordinary  opera- 
tions  of  defendant's  forge,  with 
reasonable  diligence  and  by  reason- 
able and  proper  efforts,  and  de- 
fendant was  not  authorized  to 
stop  the  production  from  motives 
of  economy  or  convenience.  /Steto- 
art  ▼.  Marod,  857 

6.  Defendants  contracted  to  sell  and 
deliver  to  plaintiffs  one  hundred 
and  seventy- five  cases  Connecticut 
tobacco,  guaranteed  '*to  be  like 
samples."  On  receipt  of  bill  plain- 
tiffs paid  for  the  purchase,  by  giv- 
ing tlieir  promissory  note  for  tlie 
amount.  The  tobacco  delivered 
proved  to  be  Massachusetts  to- 
bacco,  which  was  of  lessyalue  than 
the  Connecticut ;  some  of  the  cases 
were  also  inferior  to  the  samples. 
Defendants  were  notified  of  the  de<- 
fects,  and  requested  to  return  the 
note  and  take  l>ack  the  tobacco,  bift 
refused  so  to  do  ,  it  was  then,  upon 
notice  to  defendants,  sold  at  auc- 
tion, in  one  lump.  In  an  action  to 
recover  damages  for  breach  qf 
the  contract,  htld,  that  plaintiffs' 
sale  of   the  tobacco  in  a  lump   did 
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not  defeat  tkeir  right  to  re<cover ; 
that  the  measure  of  damages  was 
the  difference  in  value  of  the  to- 
bacco as  warranted,  and  that  actu- 
ally delivered ;  and,  to  ascertain 
the  latter,  in  the  absence  of  other 
testimony,  the  amount  received  at 
the  auction  sale  was  properly  re- 
sorted to.  Also  lidd,  the  fact  that 
a  note  was  given  for  the  purchase- 
price,  which  it  did  not  appear  had 
been  paid,  did  not  defeat  a  recov- 
ery ;  that,  under  the  circumstances. 
Elaintiffis'  liability  on  the  note  must 
e  deemed  the  equivalent  for  cash. 
BachY  Levy.  511 

7.  A  payment,  to  take  an  oral  con- 
tract for  the  sale  of  goods,  for  the 
price  of  $50  or  more,  out  of  the 
statute  of  frauds,  must  be  made  at 
the  time  of  the  contract.  (2  R.  S. 
136,  §  8.)  A  payment  subse- 
quently  made,  altliough  conform- 
ing to  the  oral  agreement,  is  in- 
sufficient of  itself  to  make  the  prior 
agreement  valid ;  there  must  be 
additional  proof  sufficient  to  show 
that  at  the  time  of  the  payment, 
the  terms  of  the, prior  oral  contract 
were  in  the  minds  of  the  parties 
and,  were  reaffirmed  by  them.  In 
which  case  a  cause  of  action  arises 
not  on  the  prior  oral  contract,  but 
on  the  new  agreement.     Jackson 

'  V.  Tapper.  515 

8.  Such  a  prior  void  contract,  how- 
ever, may  be  validated  by  a  subse- 
quent receipt  and  acceptance,  pur- 
suant thereto,  by  the  buyer,  of  the 
goods  or  a  portion  of  them.        Id, 

9.  Where  an  executory  contract  for 
the  sale  of  goods  is  with  warranty, 
that  they  shall  be  good,  sound,  and 
all  right,  and  equal  to  a  sample 
shown,  an  acceptance  of  the  goods 
after  opportunity  to  examine  them 
does  not  preclude  the  purchaser 
from  claiming  and  recovering  dam- 
ages for  breach  of  the  warranty. 
Kent  V.  Friedman.  616 

SuMdency  of  writtfn  note  or 

memorandum  to  take  contract  for  eale 
ofgoode  for  the  price  0/$5O  or  over 
out  of  gtatute  offraude.  Doughty  v . 
M,  B,  C.     (Mem)  644 
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SAVINGS  BANKS. 

1.  PoBseBsion  bj  a  stranger  of  the 
pass-book  of  a  depositor  in  a  sav- 
ings  bank  constitates  no  evidence 
of  a  right  to  draw  money  thereon; 
to  make  payments  to  one  having 
no  other  evidence  of  authority 
than  possession  of  the  book  a  pro- 
tection to  the  bank,  it  is  necessary 
for  it  to  show  some  special  con- 
tract with  the  depositor  authoriz- 
ing such  a  mode  of  payment. 
8mW  V.  B'ldyn  8vg8.  Bk.  58 

2.  In  a  pass-book  issued  by  defend- 
ant to  a  depositor  was  a  printed 
by-law,  a  portion  of  which  is  as 
follows  :  *'  All  payments  made  by 
the  bank  upon  the  presentation  of 
the  pass-book,  and  duly  entered 
therein,  will  be  regarded  as  bind- 
ing  upon  the  depositor ;  money 
may  also  be  drawn  upon  the  writ- 
ten order  of  the  depositor  or 
his  attorney  when  accompanied 
by  the  pass-book.''  Ueld^  that  the 
by-law  contemplated  but  two 
modes  of  payment,  one  to  the  de- 
positor  personally,  the  other  upon 
his  written  order,  both  requiring 
the  presentation  of  the  pass-book 
as  the  condition  thereof;  and  that 
it  did  not  authorize  or  protect  the 
bank  in  a  payment  to  a  stranger 
whose  only  evidence  of  authority 
to  receive  it  was  the  possession  of 
the  pass-book.  Id. 

%.  Also  held,  that  it  was  error  for  the 
trial  court  to  exclude  evidence 
tending  to  show  want  of  care  and 
prudence  on  the  part  of  the  bank 
in  making  such  payments.         Id, 


SEA. 

When  soil  has  been  wrongfully 
deposited  by  human  hands  in  the 
ocean  or  other  public  waters,  in 
front  of  the  uplands,  so  that  the 
water-line  is  carried  further  out, 
the  same  rule  applies  as  when 
such  a  deposit  has  been  gradually 
made  by  natural  causes,  i.  e,,  the 
accretion  becomes  the  property  of 
the  owner  of  the  upland,  and  his 
title  still  extends  to  the  water-line. 
SUert  V.  CUy  of  B'ldyn.  51 


SERVICE  (AND  PROOF  OF). 

An  affidavit,  upon  which  an  order 
for  service  of  summons  by  publi- 
cation under  the  Code  of  Proced- 
ure (§  185)  was  granted,  stated 
that  the  defendants  "cannot  after  ' 
due  diligence  be  found  within  this 
State,"  that  they  were  residents 
of  other  States  named,  and  that 
the  summons  "was  duly  issued 
for  said  defendants,  but  cannot  be 
served  personally  upon  them  by 
reason  of  such  non-residence." 
HM,  that  the  affidavit  was  suffi- 
cient  to  sustain  the  order  and  to 
give  the  court  jurisdiction,  at  least 
where     collaterally    brouj^ht     in 

Question.     Kennedy  y*  N.    T,  L. 
n<.  diT.Co,  487 


SOCIETIES. 

See  CORFOBATIONS. 

STATUTES. 

Cliap,  17,  Lam  of  1885. 

CViop.  181.  Lam  of  1875. 

See   Boai^d  of  Water   Com're  v. 

BwiglU,  9. 

Ohap,  625,  Lam  <?/1857. 

Chap.  856,  Lam  of  1869. 

See  Jetereon  v.  People,  19. 

Chap.  40,  XatM  0/1848. 

See  ButUr  v.  timaUey,  71. 

Cliap.  812,  Lam  of  1859. 

Chap.  327,  Lam  of  1873. 

Chap  851,  Laws  of  1874. 

Chap.    49,  Lam  of  1876. 

Chav.    SO,  Lam  of  IS&O. 

See  People,  ex  rel.,  v.  City  of  King' 

8U>n,  82. 

Chap.  868.  Lam  oflS^B. 

See  PoiUon  v.  CUy  of  6.,  182. 

Cliap.  136,  Law$  of  1^1. 

Chap.  521,  Lam  wT  1857. 

See  Seifert  v.  CUy  ofB.,  186. 

Chap.  867,  Lam  of  1866. 

Chap.  697,  Lam  of  ldC7. 

Chap.  288,  Lam  of  1868. 

Cftap.  888,  Laws  of  1870. 

Chap.  872,  Lam  of  IS72. 

See  In  re  Knaust,  188. 

Chap.  448,  Lam  of  1868. 

Chap.  410,  Lam  of  1882. 

See  People,  ex  rel.,  ▼.  jY.  K  C.  Pro- 

ieetory,  195. 
Chap.  174,  Lam  of  1853. 
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See  Satierlp  r.  Winne,  2ia 

Chap.  1,  Laws  of  1816. 

See  Hildreth  v.  City  of  Troy,  334. 

Chap  410.  Lam  of  1882. 

See  Mayer  v.  Mayor,  etc.,  384. 

CAa;?.  237.  Lam  of  1877. 

CAap.  277.  Lam  of  1878. 

/8^  Tingue  v.  Pori  C7Ae«^«r,  394. 

3  H.  S.  151.  §  5. 

Chap.  400,  Laws  of  1837. 

3  R  S.  93,  §  61. 

See  Davis  v  CrandaU,  311. 

1  iJ. -S.  387.  i^  3. 

CAap.  703.  Laws  of  1872. 

/Sffe  People,  ex  rel.,  v.  Vomers,  833. 

Chap.  40,  Xaw«  0/1848. 

iSfetf  Cornell  v.  i?c>«cA,  873. 

Chap.  138,  Xaw«  <?/ 1835. 

Chap.    41 ,  Zauj«  <?/ 1839. 

SeeK.  C.  F.  Ins.  Co.  v.  Stevens,  411. 

Chap.  381,  Xa«j«  <?/1884. 

51e«  Linderman  v.  Far^wAarac^n.  434. 

1/?.  S.  768.  §§6,  8. 

See  O.  N,  Bank  v.  Taaks.  443. 

Chap.  378,  JSatM  o/ 1883. 

See  U,  S  T.  Co,  v.  N.  F.,  PT.  5. 

<fe  5.  i2.  Co.,  478. 

Chap.  907.  XatM  o/ 1869. 

Chap.  935.  LrtwJ«o/1871. 

^  C7Aap.  146,  Zaw*  0/I88O. 

Chap.    75.  iat(?«  of  1878. 

C%ap.  817.  Laws  of  1878. 

5^  5i/;«  V.  P.  S.  Bank,  489. 

Chap.  466.  Xawa  o/1877. 

1  R.  S.  678.  §55. 

See  R.  W.  Co.  v.  Fielding,  604. 

3i?.  S.  136,  §3. 

6i8tf  Jackson  v.  Tupper,  515. 

CAap.  899.  Xatw  <?f  1884. 

/8^«  P(9<?pte,  «c  rel.,  v.  Nolan,  589. 

C%ap.  269,  Zatr«  0/I88O. 

See  People^  ex  rel.,  v.  Jfcg^rfor,  610. 

CAap.  163.  Lam  of  1878. 

See  Lord  v.  F.  F.  G.  Co.,  614. 

Chap.  360,  ZatM  0/ 1882. 

See  People  v.  Donovan,  682. 

CAap.  269.  Zaww  0/I88O. 

See  People,  ex  rel.,  v.  UomWs,  651. 

3  iJ.  S.  135.  §2. 

*S<5«  Doughty  v.  Jf.  J5.  Co.  (Jfdm.), 

644. 

CAap.  326.  Lawsof\^9\. 

See  In  re  Opening  of  Flushing  Ave. 

(Jf«».).678. 

Chap.  140,  Lam  o/1850. 

See  In  re  JUT.  F..  W.  S.  dt  B.  R. 

Co.  (ifem.),  685. 

STATUTE  OP  FRAUDS. 
1.  A  pajment,  to  take  an  oral  con- 


tract for  the  sale  of  goods,  for  the 
price  of  $50  or  more,  out  0/  the 
statute  of  frauds,  must  be  made  at 
the  time  of  the  contract  (2  K.  S. 
136.  §8.)  A  payment  subsequently 
made,  although  conforming  to  the 
oral  agreement,  la  insufficient  of 
itself  to  make  the  prior  agreement 
valid ;  there  must  be  additional 
proof  sufficient  to  show  that  at  the 
time  of  the  payment,  the  terms  of 
the  prior  oral  contract  were  in  the 
minds  of  the  parties  a*"  '  were  re- 
affirmed by  them.  In  /hich  case 
a  cause  of  action  arises  not  on  the 
.  prior  oral  contract,  but  on  the  new 
agreement.     Jackson  v.    Tupper. 

515 

2.  Such  a  prior  void  contract,  how- 
ever, may  be  validated  by  a  sulise- 
quent  receipt  and  acceptance,  pur- 
suant thereto,  by  the  buyer,  of  the 
goods  or  a  portion  of  them.        Id, 

Sufficiency  of  written  note  or 

memorandum  to  take  contract  for  sale 
of  goods  for  the  price  of  $50  or  over 
out  of  statute  of  frauds. 

Doughty  v.  M,  B,  Co.  (Jfm.)    644 


STATUTE  OF  LIMITATIONS. 
See  Limitations  of  Actions. 

STREETS, 
Bee  Highways. 

SUMMONS. 

An  affidavit,  upon  which  an  order 
for  service  of  summons  by  publi- 
cation under  the  Code  of  Proced- 
ure (^  135)  was  granted,  stated 
that  the  defendants  "  cannot  after 
due  diligence  be  found  within  this 
State,"  that  they  were  residents  of 
other  States  named,  and  that  the 
summons  '*was  duly  issued  for 
said  defendants,  but  cannot  be 
served  personally  upon  them  by 

■  reason  of  such  non- residence." 
Hddy  that  the  affidavit  was  suffi- 
cient to  sustain  the  order  and  to 
give  the  court  jurisdiction,  at  least 
where     collaterally    brought    in 
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5ue»tion.     Kennedy  y.  Jf,   Y.  L. 
>w.  <fe  T.  Co.  487 


SUPERVISORS. 

1.  TTpder  the  statutes  regulating  ap- 
peals to  the  State  assessors  from 
equalizations  made  hv  boards  of 
supervisors,  of  the  valuation  of 
property  in  their  respective  coun- 
ties (Chap.  812,Law8  of  1859  ;  chap. 
327,  Laws  of  1873;  chap.  351,  Laws 
of  1874;  chap.  49,  Laws  of  1876; 
chap.  80.  Lawfl  of  1880),  where 
such  an  appeal  is  dismissed,  the 
costs  and  expenses  incurred  bj  the 
board  may  be  charged  against  the 
town,  city  or  ward  appealing.  Peo- 
ple, ex  rel  Sujtre  UUter  Go,,  v 
Common  Council  82 

2.  Under  said  acts  the  employment 
of  necessary  appraisers  and  search- 
ers by  the  board  at  a  reasonable 
per  diem  compensation,  and  the 
necessary  disbursements  in  pre- 
paring for  the  investigation  are 
legal  items  of  expenses  chargeable 
under  the  statute ;  and  the  decis- 
ion of  the  board  of  supervisors  — 
the  auditing  board  created  by  the 
acts  —  as  to  the  amount  and  rea. 
Bonableness  of  the  expenses  incur- 
red, in  the  absence  of  fraud  or  col- 
lusion, is  final  and  conclusive.    Id. 


8.  It  was  within  the  power  of  the 
legislature  to  constitute  the  board 
of  supervisors  a  board  to  audit  tlie 
expenses  chargeable  upon  the  party 
appealing.  In  making  the  audit 
the  members  of  the  board  simply 
discharge  a  duty  of  public  admin- 
istration, cast  upon  them  by  law, 
and  are  neither  within  the  letter 
nor  the  spirit  of  the  statute  pro- 
hibiting a  j'udge  from  sitting  in  a 
case  in  which  he  is  a  party  or  is  in- 
terested.  Id. 

4.  At  a  meeting  of  the  board  of  su- 
pervisors of  the  county  of  U.  bills 
of  expenses,  duly  verified,  incur- 
red by  it  in  equalization  proceed- 
ings, were  presented.  The  super- 
visors and  council  of  the  city  of 
K.,  the  party  appealing,  had  notice 
ks  early  as  November  thirteenth  of 
the  amount  of  expenses  claimed  to 
have  been  incurred  by  the  board. 


On  November  twenty-first,  the 
board,  then  in  session,  appointed  a 
committee  to  examine  the  bills  and 
report  thereon.  On  December  first, 
the  counsel  for  the  city  notified  the 
committee  that  the  city  desired  to 
be  lieard.  On  December  third,  the 
committee  made  a  report  to  the 
board,  and  upon  its  being  read,  the 
supervisors  of  the  city  requested 
that  consideration  thereof  be  post- 
poned  until  the  next  day  in  order  - 
to  give  them  time  to  examine  the 
bills  and  present  objections;  the 
board,  however,  proceeded  to  act 
upon  the  report  and  made  the  audit, 
no  specific  objections  being  madH 
by  the  city  supervisors  to  any  of 
the  items ;  it  was  the  practice  of 
the  board  to  adjourn  on  the  fifth. 
In  proceedings  by  mandamus  to 
compel  the  common  council  of  the 
city  to  levy  and  collect  the  sura  au- 
dited, lield^  that  under  the  circum- 
,  stances  disclosed,  no  legal  right  of 
the  city  was  invaded  by  the  denial 
of  the  application  for  delay.        Id. 

5.  Also  held,  that  the  board  of  super- 
visors had  such  an  interest.in  en- 
forcing the  collection  of  the  costs 
that  it  could  authorize  the  proceed- 
ings; that  the  expenses,  when  in- 
curred, were,  in  the  first  instance, 
on  its  credit,  and  so  were  county 
charges,  it  simply  having  a  remedy 
over  against  the  city  in  case  the  lat- 
ter failed  on  its  appeal.  Id. 

6.  The  board  passed  a  resolution  on 
December  fourth,  authorizing  the 
employment  of  counsel  named,  *'  in 
all  matters  in  litigation  "  growing 
out  of  the  equalization,  and  author- 
izing him  "to  take  all  necessary 
and  proper  proceedings  in  the  name 
of  the  board;"  subsequently  a 
committee  of  its  meml)ers  was  ap- 
pointed with  full  power  to  do  all 
things  necessary  in  the  litigation. 
Hddt  that  ample  authority  was 
thus  conferred  to  institute  the  pro- 
ceedings. Id» 

7.  The  charter  of  the  city  provides  a 
special  system  for  the  collection  of 
taxes  therein.  It  was  objected  that 
the  charge  against  the  city  could 
not  be  enforced.  HM  untenable ; 
that  the  direction  in  the  act  of  \%T6 
(Chap.  827,  Laws  of  1873),  requir- 
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ing  the  sam  audited  by  the  board 
of  auperviBors  to  be  *Mevied  upon 
the  taxable  property  in  said  *  * 
*  city,"  13  to  be  carried  out  by 
causing  the  same  to  be  levied  iu 
the  usual  way  provided  for  levying 
and  collecting  taxes  in  the  city.    Id. 


SUPREME  COURT. 

As  a  general  rule  it  is  the  office  of 
the  Supreme  Court  to  admiiilbter 
its  own  regulations,  and  in  its  dis- 
cretion to  impose  such  penalties  as 
may  have  Ix^cn  incurred  by  attor- 
neys through  neglect  to  comply 
with  those  regulations  or  to  relieve 
therefrom.    Evans  v.  Backer*  289 


SURGEON. 
See  Physiciaic  and  Suroeok. 

SURROGATE'S  COURT. 

^—  Jurisdiction  ofmrrogaie  to  ap- 
point guardiayi  for  infant  on  settle- 
ment of  executor* s  accounts  and  when 
decree  not  binding  upon  infant. 

See  Davis  v.  Crandall,  311 

TAXATION. 
See  Assessment  and  Taxation. 

TITLE. 

1.  When  soil  has  been  wrongfully 
deposited  by  human  hands  in  the 
ocean  or  other  public  waters,  in 
front  of  the  uplands,  bo  that  the 
water-line  is  carried  further  out. 
the  same  rule  applies  as  when  such 
a  deposit  has  been  gradually  made 
by  natural  causes,  i.  tf.,the  accretion 
becomes  the  property  of  the  owner 
of  the  upland,  and  his  title  still 
extends  to  the  water-line.  Steers 
V.  City  of  Brooklyn.  51 

2.  In  an  action  of  ejectment,  plaintiff 
claimed  title  under  a  deed  which 
she  alleged  had  been  executed  and 
delivered  to  her  by  her  mother, 
who  afterward  obtained  possession 
thereof  and  destroyed  it,  and  then 


deeded  the  land  to  defendant,  who 
had  full  knowledge  of  the  previous 
conveyance.  Plaintiff  proved  by 
several  witnesses  that  she  had  in 
her  possession  a  deed  purporting 
to  convey  the  premises;  to  be  exe- 
cuted under  seal  bv  her  mother, 
and  to  be  acknowledged  before  L., 
a  justice  of  the  peace;  also  that 
such  a  deed  was  delivered  to  her 
by  her  mother,  and  placed  by  her 
in  her  bureau  drawer,  from  which 
it  was  subsequently  taken  by  the 
mother  and  burned  on  account  of 
her  displeasure  at  her  daughter*s 
marriage.  Plaintiff  also  proved 
admissions  on  the  part  of  defend- 
ant  that  the  deed  in  question  had 
been  executed  at  his  suggestion,  as 
claimed  by  plaintiff;  that  it  was 
acknowledged  before  L.,  and  that 
he,  with  full  knowledge  thereof, 
subsequently  purchased  the  prop- 
erty, believing  the  deed  did  not 
amount  to  any  thing,  as  it  was  not 
recorded  and  had  been  destroyed. 
Held,  the  evidence  justified  a  find- 
ing  that  the  deed  to  plaintiff  was 
duly  executed,  acknowledged  and 
delivered.  Simmons  y.  Hatens.  427 

8.  A  person  cannot  acquire  title  to 
land,  which  is  uninclosed,  unoccu- 
pied and  unimproved,  by  taking  a 
deed  thereof  from  one  not  the  owner 
and  then  going  upon  the  land  and 
asserting  his  ownership,  or  making 
occasional  entries  upon  the  land 
for  grass  or  sand.  Price  v.  Brown. 


TOWN  BONDING. 

1.  In  an  action  by  a  tax  payer  of  the 
town  of  A.,  to  have  certain  bonds 
issued  by  said  town  adjudged  ille- 
gal and  void,  it  appeared  that  the 
town,  acting  in  supposed  accord" 
ance  with  statutory  provisions 
(Chap.  907,  Laws  of  1869,  as 
amended  by  chap.  92o,  Laws  of 
1871)  issued  its  bonds  to  pay  for 
stock  of  a  railroad  corporation, 
which  passed  into  the  hands  of  in 
nocent  holders.  The  bonds  were 
claimed  by  the  town  to  have  been 
illegally  issund,  and  so  invalid. 
While  suits  were  pending  to  en- 
force them,  said  town,  under  the 
act  of  1880  (Chap.  140,  Laws  of 
1880),  authorizing  it  "to  issue  new 
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bonds  pareuant  to  the  proviBions 
of  chapter  75,  Laws  of  1878,"  and 
its  amendments,  to  the  amount  and 
extent  of  its  bonded  indebtedness, 
issued  the  bonds  in  question  in 
exchange  for,  and  to  retire  tlie 
outstanding  bonds,  the  new  bonds 
drawing  a  lower  rate  of  interest 
than  the  old  ones.  Said  town  at 
the  time  had  no  other  "bonded 
indebtedness"  than  the  original 
bonds  issued  as  above  stated. 
Held,  that  the  action  was  not 
maintainable  ;  that  the  town  hav- 
ing elected  to  compromise  rather 
than  to  contest  the  validity  of  the 
old  bonds,  was  estopped  from 
thereafter  questioning  it.  Hills  \. 
PeekakiU  JSvgs.  Bk.  490 

2.  The  words  *' bonded  indebted- 
ness," as  usf'd  in  said  acts  of  1878 
and  1880,  are  not  limited  to  bonds 
in  all  respects  legal  and  valid,  but 
the  acts  authorize  the  refunding 
of  "  all  municipal  bonds  save 
such  as"  have  been  adjudged  in- 
valid by  the  final  determination  of 
a  competent  court  which  are  ex- 
cluded from  their  operation  by 
chapter  317,  Laws  of  1878.        Id, 

3.  The  act  of  1878  first  mentioned, 
as  thus  construed,  is  not  viola- 
tive of  the  constitutional  provision 
(State  Const.,  art.  8,  §  11).  prohibit- 
ing municipal  corporations  from 
incurring  indebtedness  for  other 
than  **  county,  city,  town  or  vil- 
lage purposes."  The  said  act  does 
not  authorize  the  incurring  of  an 
indebtedness,  but  the  payment  of 
an  acknowledged  debt,  and  the 
constitutional  provision  does  not 
deprive  such  corporations  of  the 
right  to  compromise  claims  which 
they  dispute.  Jd 

4.  The  defect  alleged  in  the  proceed- 
ings under  which  the  original 
bonds  were  issued  was  that  to  the 
averment  in  the  petition,  that 
**  the  signers  were  a  majority  of 
the  tax  payers  of  the  town,  was 
not  added  the  words  *  not  includ- 
ing those  taxed  for  dogs  or  high 
way  tax  only.'"  HM,  that  the 
defect  did  not  render  the  bonds  so 
absolutely  void  as  matter  of  law, 
but  that  there  might  be  reason- 
able question  pending  an  adjudi- 


cation :  enough  of  doubt  to  justify 
the  legislature  in  authorizing,  and 
the  town  in  effecting  an  amica- 
ble settlement,  Jd, 


TRESPASS. 

1.  To  authorize  the  construction  of 
a  railroad  upon  or  over  a  high- 
way,  where  individuals  own  pri- 
vate rights  or  interests  therein,  or 
in  the  soil  thereof,  not  only  must 
the  public  right  or  license 'be  ob- 
tained, but  the  individual  rights 
and  interests  must  be  lawfully 
acquired;  and  if  constructed  with- 
out such  acquisition,  the  builders 
are  trespassers  and  are  liable  for 
all  the  damages  sustained  by  the 
owners  of  such  rights  and  prop- 
erty, as  to  whom  the  railroad  is  a 
continuing  nuisance.  Uline  v.  iV. 
r.  a  &  H,  JR.  Ji,  22.  Co.  08 

2.  Where  a  railroad  is  unlawfully 
constructed  in  a  street,  in  an  action 
by  an  adjacent  owner  to  recover 
damages,  he  is  entitled  to  recover 
simply  the  damages  sustained  up 
to  the  commencement  of  the  ac- 
tion ;  and  it  seems  for  any  dam- 
ages thereafter  sustained,  other 
actions  may  be  brought  success- 
ively until  the  nuisance  shall  be 
abated.  The  structure  being  a 
nuisance  the  railroad  company  is 
under  legal  obligation  to  remove 
it,  and  it  is  not  to  be  presumed 
that  it  will  continue  it  perma- 
nently.  Damages,  therefore,  may 
not  be  awarded  upon  that  assump- 
tion, nor  will  the  judgment  ope- 
rate as  a  purchase  of  the  right  to 
have  the  structure  remain.        Id. 


8.  Accordingly  Iield^  that  proof  and 
an  allowance  as  damage  for  the 
permanent  diminution  in  the  mar- 
ket  value  of  plaintiffs  lots  was 
improper,  conceding  that  the  em- 
bankment was  unlawfully  con- 
structed. Id, 


4.  The  authorities  upon  the  subject 
of  the  damages  recoverable  in  ac- 
tions of  trespass  collated  and  dis- 
cussed. Jd, 
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TRIAL. 

1.  It  ieems  that  the  proper  mode  of 
trial  of  an  action  in  eqaity  is  be- 
fore the  coart  without  a  jary,  un- 
less  at  the  instance  of  the  court  or 
a  party,  some  one  or  all  of  the  is- 
saes  are  ordered  to  be  tried  before 
a  jury,  and  for  that  purpose  the 
questions  by  the  jury  should  be 
distinctly  framed.  Hammond  v. 
Morgan.  179 

2.  If  the  facts  so  determined  with 
those  admitted  by  the  pleadings 
cover  the  whole  case,  motion  may 
at  once  be  made  for  judgment, 
upon  which  both  parties  have  a 
rlgiit  to  be  heard.  The  court  may 
order  judgment  upon  the  case  as  so 
made,  or  it  may  set  aside  the  find- 
ings of  tlie  jury,  or  use  some  of 
them,  and  it  may  allow  either 
party  to    give   further    evidence. 

Id. 

8.  If  motion  for  judgment  be  not  at 
once  made,  it  must  be  brought  on 
upon  motion.  Id. 

4.  If  the  findings  and  admissions  do 
not  cover  the  whole  case,  the  ac- 
tion must  be  regularly  broutrht  to 
a  hearing  before  the  court,  which 
may  adopt  or  reject  the  findings  of 
the  jury,  and  receive  proof  of  other 
facts,  and  in  such  case  the  court 
must  make  findings  of  fact  and 
law.  (Code  of  Civ.  Pro.,  g§  968- 
972,  1225.)  Id. 

5.  Plaintiff's  complaint  alleged  in 
substance  that  he  delivered  to 
defendant,  to  be  held  by  him  in 
trust  for  plaintiff^,  an  assignment 
of  certain  letters-patent,  etc.,  exe- 
cuted to  plaintiff  by  defendant  and 
others,  also  a  release  from  certain 
obligations  and  contracts,  which 
papers  defendant  refused  to  de- 
liver upon  demand.  Judc^ment 
was  prayed  directing  defendant  to 
return  the  papers  and  for  damages 
because  of  the  detention.  The  ac- 
tion was  put  by  the  plaintiff  upon 
the  Special  Term  calendar,  but 
WHS  stricken  therefrom  on  motion 
of  defendant  on  the  gvound  that  it 
was  an  action  at  law.  It  was  then 
noticed  by  plaintiff  for  trial  and 
was   tried  at  a  jury  term.     The 


jury  rendered  a  Verdict  finding  the 
title  of  the  property  in  the  plain- 
tiff and  that  he  should  have  the  re- 
turn  thereof.  Plaintiff  thereafter 
on  application  ea;  par^^  to  the  judge 
who  presided  at  the  trial,  obtained 
an  order  directing  judgment  or- 
dering defendant  forthwith  to  de- 
liver to  plaintiff  the  instruments 
so  detained,  and  thereupon  judg- 
ment  was  entered  as  directed.  On 
motion  to  set  aside  the  order  and 
judgment,  ?ield,  that  consideriug 
the  action,  either  as  one  in  re- 
plevin or  as  an  equitable  one,  the 
order  and  judgment  were  irregular 
and  unauthorized;  that  defendant 
did  not  have  a  remedy  by  appeal 
from  the  judgment,  his  only  rem- 
edy was  by  motion.  Id. 

6.  The  rejection  of  a  competent  j  uror 
is  ground  of  error,  although  the 
jurors  who  actually  try  the  case 
are  competent,  it  is  the  right  of  a 
party  to  require  that  the  range  of 
selection  shall  not  be  limited  by 
excluding  without  cause  a  compe- 
tent juror  from  the  panel.  IIU- 
dreth  v.  City  of  Troy,  234 

7.  By  defendant's  charter  (§  16, 
chap.  1.  Laws  of  1816),  it  is  de- 
clared that  in  an  action  to  which 
the  city  is  a  party  '*  no  |)erson  shall 
be  deemed  an  incompetent  juror  by 
reason  of  his  being  an  inhabitant 

*  ♦  *  of  the  said  city."  In 
an  action  against  the  city,  upon 
impaneling  the  jury  the  plaintiff 
"excused"  eis^ht  jurors,  drawn 
from  the  regular  panel,  who  were 
inhabitants  of  the  city,  on  the 
ground  that  they  were  interested. 
Defendant's  attorney  objected.  The 
court  overruled  the  objection,  hold- 
ing that  all  such  jurors  were  dis- 
qualified, to  which  ruling  said  at- 
torney excepted.  Afterward  six 
other  jurors  were  rejected  on  the 
same  ground.  Held,  that  the  rul- 
ing was  error,  which  was  available 
to  defendant  on  appeal  (Code  of 
Civ.  Pro.,  §  1180).  that  the  pro- 
ceeding on  the  part  of  the  plain- 
tiff was  in  substance  a  challenge, 
and  that  the  ruling  in  substance 
gave  plaintiff  fourteen  peremptory 
challenges  instead  of  the  two  to 
which  he  was  entitled  Id, 


792 


INDEX, 


8.  Plaintiff  boarded  a  train  on  de- 
fendant's road  ;  when  the  con- 
ductor in  collecting  fares  reached 
him  lie  presented  an  invalid  ticket, 
which  the  conductor  refosed  to 
accept,  and  demanded  fare.  This 
plaintiff  refused  to  pay.  The  oon. 
ductor  informed  him  that  he 
would  be  obliged  to  put  him  off 
unless  he  paid.  He  replied  that 
he  would  sue  the  company  If  he 
was  put  off.  This  occurred  as  the 
train  reached  a  place  where  the 
track  was  crossed  by  another  rail- 
road at  grade,  and  where,  in  com- 
pliance with  the  statute,  trains  on 
defendant's  road  stopped  for  a 
moment,  and  where  passengers 
were  in  the  habit  of  getting  on  and 
off.  The  conductor  called  for  as> 
sistance,  a  brake  man  and  baggage- 
man came  and  began  the  removal 
Plaintiff  resisted  and  continued 
the  struggle  without  cessation  un- 
til he  was  landed  on  the  track. 
When  he  reached  the  car  door  and 
again  while  on  the  platform  he 
stated  be  would  pay  the  fare 
The  court  charged  that  if  the  train 
had  stopped  at  a  station,  and  before 
it  started  again  plaintiff  offered  to 
pay  his  fare,  any  subsequent  effort 
to  remove  him  was  unlawful  and 
rendered  defendant  liable  for  dam- 
ages. Held  error.  Pease  v.  2>.»  L. 
d:  W.RB.  Co,  367 

9.  In  an  action  of  ejectment,  plain- 
tiff claimed  title  under  a  deed 
which  she  alleged  had  been  exe- 
cuted and  delivered  to  her  by  her 
mother,  who  afterward  obtained 
possession  thereof  and  destroyed 
it,  and  then  deeded  the  land  to  de- 
fendant, who  had  full  knowledge 
of  the  previous  conveyance.  Plain- 
tiff proved  by  several  witnesses 
that  she  had  in  her  possession  a 
deed  purporting  to  convey  the 
premises,  to  be  executed  under 
seal  by  her  mother,  and  to  be  ac- 
knowledged before  L.,  a  justice  of 
the  peace  ;  also  that  such  a  deed 
was  delivered  to  her  by  her  mother, 
and  placed  by  her  in  her  bureau 
drawer,  from  which  it  was  subse- 
quently taken  by  the  mother  and 
bumea  on  account  of  her  dis- 
pleasure at  her  daughter's  mar- 
riage. Plaintiff  also  proved  ad- 
missions on  the  part  of  defendant 


that  the  deed  in  qaestton  had  been 
executed  at  his  suggestion,  as 
claimed  by  plaintiff  ;  that  it  was 
acknowledged  before  L.,  and  that 
Jie,  with  full  knowledge  thereof, 
subsequently  purchased  the  prop- 
erty, believing  the  deed  did  not 
amount  to  any  thing,  as  it  was  not 
recorded  and  had  been  destroyed. 
Heldf  the  evidence  was  sufficient 
to  justify  a  finding  by  the  jury  that 
the  deed  to  plaintiff  was  duly  exe- 
cuted, acknowledged  and  delivered. 
Simmons  v.  Havens.  427 

10.  The  rights  of  parties  in  a  legal 
action  are  to  l>e  determined  as  they 
were  at  its  commencement,  unless 
some  event  happening  subse- 
quently and  affecting  those  already 
in  issue  is  presented  by  supple- 
mental pleading.     Styles  y ,  Fiuler. 


11.  Where,  therefore,  the  answer  in 
an  action  was  a  general  denial,  and 
defendant  on  the  trial  offered  to 
prove  that  after  the  commence- 
ment of  the  action  plaintiff  was 
adjudged  a  bankrupt  and  the  cause 
of  action  passed  to  his  assignee, 
Tyhich  offer  was  rejected.  Held 
no  error.  Id. 

la.  Where  items  of  an  account  or 
claim  are  numerous,  and  therefore 
difficult  to  be  retained  in  the 
memory,  the  court,  in  its  discretion, 
may  permit  a  witness  to  refer  to 
memoranda,  proved  to  be  correct 
both  as  to  items  and  value.  Wise 
V.  P/tcsnix  Ins,  Co.  637 

13.  In  a  civil  action  the  fact  of  adul- 
tery may  be  established  by  proof 
of  such  facts  and  circumstances, 
as,  under  the  rules  of  evidence, 
are  competent  to  be  proved,  and 
which  satisfy  the  mind  of  the  tri- 
bunal required  to  pass  upon  the 
question  of  the  truth  of  the  charge. 
It  is  not  necessary  to  satisfy  the 
mind  beyond  a  doubt,  or  to  lead 
the  judgment  as  a  neces^a^y  oon- 
clnsionto  the  determination  that 
adultery  has  been  actually  com- 
mitted.    Allen  V.  AUen,  658 

14.  No  different  standard  of  judg- 
ment applies  to  such  a  case  from 
that  which  in  ordinary  transactions 
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guides  the  conclusions  of  in  tell  i- 
.    gent  and  conscientious  men.       Id, 

15.  It  seems  that  where,  in  an  action 
to  recover  damages  for  injuries  aK 
leged  to  have  been  caused  by  de- 
fendant's  negligence,  it  appears 
that  the  injuries  were  occasioned 
by  one  of  two  causes,  for  one  of 
which  defendant  is  responsible, 
but  not  for  the  other,  plaintiff 
must  fail  if  the  evidence  does  not 
show  that  the  injury  was  the  re- 
sult of  the  former  cause;  if  under 
the  testimony  it  is  iuat  as  probable 
that  it  was  caused  by  the  one  as 
the  other,  he  cannot  recover. 
Searles  v.  Manhattan  R,  Co.     661 

■^—'In  action  for  false  imprison' 
ment,  wJun  no  malice  was  shown,  the 
court  eliarge.d  that  plaintiff  was  oi- 
titled  to  a  fair  compensation  which 
was  made  up  of  the  loss  of  time  and 
the  insult  and  humiliation  put  upon 
plaintiff  by  the  arrest.  On  exception  to 
tJie  latter  part  of  charge^  h>eld,  it  was 
erroneous  ;  that  it  was  the  province  of 
tliejury  to  determine  wJietfier  plaintiff 
had  suffered  insult  or  humiliation;  but 
tlie  charge  assumed  these  elements  of 
(tainage  did  exist  and  required  the 
jury  to  assess  the  damages  with  that 
assumption. 

ike  Catlin  v.  Pond  {Afem.)        649 

TROY  (CITr  OF). 

1.  By  defendant's  charter  (§  16,  chap. 
1,  Laws  of  1816),  it  is  declared  that 
in  an  action  to  which  the  city  is  a 
party  **  no  person  shall  be  deemed 
an  incompetent  juror  by  reason  of 
his  being  an  inhabitant  ♦  *  ♦ 
of  the  said  city."  In  an  action 
against  the  city,  upon  impaneling 
the  jury,  the  plaintiff  **  excused  " 
eight  jurors,  drawn  from  the  regu- 
lar panel,  who  were  inhabitants  of 
the  city,  on  the  ground  that  they 
were  interested.  Defendant's  at- 
torney objected.  The  court  over- 
ruled the  objection,  holding  that 
all  such  jurors  were  disqualified, 
to  which  ruling  said  attorney  ex- 
cepted. Afterward  six  other 
jurors  were  rejected  on  the  same 
ground.  Held,  that  the  ruling 
was  error  which  was  available  to 
defendant  on  appeal  (Code  of  Civ. 
Pro.,  §  1180)  ;  that  the  proceeding 
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on  the  part  of  the  plaintiff  was  in 
substance  a  challenge,  and  that 
the  ruling  in  substance  gave  plain- 
tiff fourteen  peremptory  chal- 
lenges instead  of  the  two  to  which 
he  was  entitled.  Mildreth  v.  City 
of  Troy,  234 


TRUSTS  AND  TRUSTEES. 

1.  In  an  action  to  compel  a  trustee 
to  account  and  pay  over  the  sum 
found  due,  and  to  convey  to  plain- 
tiffs  the  trust  estate,  an  attach- 
ment will  not  lie.  (Code  of  Civ. 
Pro  ,  §  635.)  Thorington  v.  Mer^ 
rick,  5 

2.  The  penalty  Imposed  by  the  Gen- 
eral Manufacturing  Act  (§  15, 
chap.  40,  Laws  of  1848)  upon  the 
trustees  of  a  corporation  organized 
under  it  for  signing  an  annual  re- 
port "false  In  any  material  repre- 
sentation "  with  knowledge  of  its 
falsity,  is  not  incurred  simply  be- 
cause of  an  omission  from  the 
aggregate  of  indebtedness  of  cer- 
tain liabilities  of  the  company, 
although  this  was  known  to  the 
defendants  at  the  time  the  report 
was  made.    Butler  v.  Smalley.    71 

8.  Where  it  appears  that  the  report 
was  made  within  the  twenty  davs 
but  not  filed  until  thereafter,  the 
inquiry  is  as  to  whether  the  com- 
pany is  in  default;  while  the  law 
requires  the  filing  to  be  within  a 
reasonable  time  after  the  twenty 
days,  and  this  exacts  prompt  per- 
formance and  diligent  action,  if 
the  company  avails  Itself  of  the 
usual  method  of  performing  its 
duty,  and  the  performance  is 
within  a  reasonable  time,  having 
regard  to  the  nature  and  circum- 
stances thereof,  in  the  absence  of 
any  thing  showing  want  of  good 
faith  and  active  diligence,  the 
trustees  are  not  liable.  Id. 

4.  Where  a  trustee  who  has  an  in- 
terest to  protect,  by  bidding  at  a 
sale  of  the  trust  property,  makes 
special  application  to  the  court  for 
permission  to  bid,  which,  upon  a 
hearing  of  all  the  parties  inter- 
ested, IS  granted,  he  can  make  a 
purchase  which  is  valid  and  bind  - 

100 


792 


INDEX. 


8.  Plaintiff  boarded  a  train  on  de- 
fendant's  road  ;  when  tlie  con- 
ductor in  collecting  fares  reached 
him  he  presented  an  invalid  ticket, 
which  the  conductor  refused  to 
accept,  and  demanded  fare.  This 
plaintiff  refused  to  pay.  The  con- 
ductor informed  him  that  he 
would  be  obliged  to  put  hira  off 
unless  he  paid.  He  replied  that 
he  would  sue  the  company  If  he 
was  put  off.  This  occurred  as  the 
train  reached  a  place  where  the 
track  was  crossed  by  another  rail- 
road at  grade,  and  where,  in  com- 
pliance with  the  statute,  trains  on 
defendant's  road  stopped  for  a 
moment,  and  where  passengers 
were  in  the  habit  of  getting  on  and 
off.  The  conductor  called  for  as- 
sistance, a  brake  man  and  baggage- 
man came  and  began  the  removal 
Plaintiff  resisted  and  continued 
the  struggle  without  cessation  un- 
til he  was  landed  on  the  track. 
When  he  reached  the  car  door  and 
again  while  on  the  platform  he 
stated  he  would  pay  the  fare 
The  court  charged  that  if  the  tram 
had  stopped  at  a  station,  and  before 
it  started  again  plaintiff  offered  to 
pay  his  fare,  any  subsequent  effort 
to  remove  him  was  unlawful  and 
rendered  defendant  liable  for  dam- 
ages. Held  error-  Petue  v.  2>..  L. 
&  W.  R  H,  Co,  867 

9.  In  an  action  of  ejectment,  plain- 
tiff claimed  title  under  a  deed 
which  she  alleged  had  been  exe- 
cuted and  delivered  to  her  by  her 
mother,  who  afterward  obtained 
possession  thereof  and  destroyed 
it,  and  then  deeded  the  land  to  de- 
fendant, who  had  full  knowledge 
of  the  previous  conveyance.  Plain- 
tiff proved  by  several  witnesses 
that  she  had  in  her  possession  a 
deed  purporting  to  convey  the 
premises,  to  be  executed  under 
seal  by  her  mother,  and  to  be  ac- 
knowledged before  L.,  a  justice  of 
the  peace  ;  also  that  such  a  deed 
was  delivered  to  her  by  her  mother, 
and  placed  by  her  in  her  bureau 
drawer,  from  which  it  was  subse- 
quently  taken  by  the  mother  and 
burned  on  account  of  her  dis- 
pleasure at  her  daughter's  mar- 
riage. Plaintiff  also  proved  ad- 
missions on  the  part  of  defendant 


that  the  deed  in  qaestion  had  been 
executed  at  his  suggestion,  as 
claimed  by  plaintiff  ;  that  it  was 
acknowledged  before  L.,  and  that 
he,  with  full  knowledge  thereof, 
subsequently  purchased  the  prop- 
erty, believing  the  deed  did  not 
amount  to  any  thing,  as  it  was  not 
recorded  and  had  been  destroyed. 
Heldy  the  evidence  was  sufficient 
to  justify  a  finding  by  the  jury  that 
the  deed  to  plaintiff  was  duly  exe- 
cuted, acknowledged  and  delivered. 
dimmons  v.  Havens,  427 

10.  The  rights  of  parties  in  a  legal 
action  are  to  be  determined  as  they 
were  at  its  commencement,  unless 
some  event  happening  subse- 
quently and  affecting  those  already 
in  issue  is  presented  by  supple- 
mental pleading.     Styles  v,  FuUer. 


11.  Where,  therefore,  the  answer  in 
an  action  was  a  general  denial,  and 
defendant  on  the  trial  offered  to 
prove  that  after  the  commence- 
ment of  the  action  plaintiff  was 
adjudged  a  bankrupt  and  the  cause 
of  action  passed  to  his  assignee, 
which  offer  was  rejected.  Held 
no  error.  Id, 

1&.  Where  items  of  an  account  or 
claim  are  numerous,  and  therefore 
difficult  to  be  retained  in  the 
memory,  the  court,  in  its  discretion, 
may  permit  a  witness  to  refer  to 
memoranda,  proved  to  be  correct 
both  as  to  items  and  value.  Wise 
V.  PJuBnix  Ins.  Co.  637 

13.  In  a  civil  action  the  fact  of  adul- 
tery may  be  established  by  proof 
bf  such  facts  and  circumstances, 
as,  under  the  rules  of  evidence, 
are  competent  to  bcr  proved,  and 
which  satisfy  the  mind  of  the  tri- 
bunal required  to  pass  upon  the 
question  of  the  truth  of  the  charge. 
It  is  not  necessary  to  satisfy  the 
mind  beyond  a  doubt,  or  to  lead 
the  judgment  as  a  necee^ary  con- 
clusion to  the  determination  that 
adultery  has  been  actually  com- 
mitted.    Allen  V.  Alien.  658 

14.  No  different  standard  of  judg- 
ment applies  to  such  a  case  from 
that  which  in  ordinary  transactions 
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guides  the  codcIubIoqb  of  iDtelli- 
.    gent  and  conscientious  men.       Id, 

15.  It  aeems  that  where,  in  an  action 
to  recover  damages  for  injuries  ah 
leged  to  have  been  caused  by  de- 
fendant's negligence,  it  appears 
that  the  injuries  were  occasioned 
by  one  of  two  causes,  for  one  of 
which  defendant  is  responsible, 
but  not  for  the  other,  plaintiff 
must  fail  if  tlie  evidence  does  not 
show  that  the  injury  was  the  re- 
sult of  the  former  cause;  if  under 
the  testimony  it  is  just  as  probable 
that  it  was  caused  by  the  one  as 
the  other,  he  cannot  recover. 
Searles  v.  Manhattan  R.  Co.     661 

—~^In  action  for  false  imprison- 
ment, Wtien  no  m^ice  was  shown,  the 
court  charged  that  plaintiff  was  en- 
titled to  a  fair  compensation  which 
was  made  up  of  the  loss  of  time  and 
the  insult  and  humiliation  put  upon 
plaintiff  by  the  arrest.  On  exception  to 
the  latter  part  of  charge^  held,  it  was 
erroneous  ;  that  it  loas  the  province  of 
tliejury  to  determine  wlifther  plaintiff 
had  suffered  insult  or  humiliation;  but 
tJie  clutrge  assumed  these  elements  of 
damage  did  exist  and  required  the 
jury  to  assess  the  damages  toith  that 
assumption. 

See  Catlin  v.  Pond  {Mem.)        649 

TROY  {CITY  OF). 

1.  By  defendant's  charter  (j^  16,  chap. 
1,  Laws  of  1816),  it  is  declared  that 
in  an  action  to  which  the  city  is  a 
party  **  no  person  shall  be  deemed 
an  incompetent  juror  by  reason  of 
his  being  an  inhabitant  ♦  *  ♦ 
of  the  said  city."  In  an  action 
against  the  city,  upon  impaneling 
the  jury,  the  plaintiff  "  excused  " 
eight  jurors,  drawn  from  the  regu- 
lar panel,  who  were  inhabitants  of 
the  city,  on  the  ground  that  they 
were  interested.  Defendant's  at- 
torney objected.  The  court  over- 
ruled the  objection,  holding  that 
all  such  Jurors  were  disqualified, 
to  which  ruling  said  attorney  ex- 
cepted. Afterward  six  other 
jurors  were  rejected  on  the  same 
ground.  Held,  that  the  ruling 
was  error  which  was  available  to 
defendant  on  appeal  (Code  of  Civ. 
Pro.,  §  1180) ;  that  the  proceeding 
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on  the  part  of  the  plaintiff  was  in 
substance  a  challenge,  and  that 
the  ruling  in  substance  gave  plain- 
tiff fourteen  peremptory  chal- 
lenges instead  of  the  two  to  which 
he  was  entitled.  EUdreth  v.  City 
of  Troy,  234 


TRUSTS  AND  TRUSTEES. 

1.  In  an  action  to  compel  a  trustee 
to  account  and  pay  over  the  sum 
found  due,  and  to  convey  to  plain- 
tiffs the  trust  estate,  an  attach- 
ment will  not  lie.  (Code  of  Civ. 
Pro,  g  635.)  Thorington  v.  Jftfr- 
rick,  5 

2.  The  penalty  imposed  by  the  Gen- 
eral Manufacturing  Act  (§  15, 
chap.  40,  Laws  of  1848)  upon  the 
trustees  of  a  corporation  organized 
under  it  for  signing  an  annual  re- 
port "false  in  any  material  repre- 
sentation '*  with  knowledge  of  its 
falsity,  is  not  incurred  simply  be- 
cause of  an  omission  from  the 
AgfS^^gr^^o  ^'  indebtedness  of  cer- 
tain liabilities  of  the  company, 
although  this  was  known  to  the 
defendants  at  the  time  the  report 
was  made.    Butler  v.  Smalley,    71 

3.  Where  it  appears  that  the  report 
was  made  within  the  twenty  days 
but  not  filed  until  thereafter,  the 
inquiry  is  as  to  whether  the  com- 
pany is  in  default;  while  the  law 
requires  the  filing  to  be  within  a 
reasonable  time  after  the  twenty 
days,  and  this  exacts  prompt  per- 
formance and  diligent  action,  if 
the  company  avails  itself  of  the 
usual  method  of  performing  its 
duty,  and  the  performance  is 
within  a  reasonable  time,  having 
regard  to  the  nature  and  circum- 
stances thereof,  in  the  absence  of 
any  thing  showing  want  of  good 
faith  and  active  diligence,  the 
trustees  are  not  liable.  Id, 

4.  Where  a  trustee  who  has  an  in- 
terest to  protect,  by  bidding  at  a 
sale  of  the  trust  property,  makes 
special  application  to  the  court  for 

Eermission  to  bid,  which,  upon  a 
earing  of  all  the  parties  inter- 
ested, IS  granted,  he  can  make  a 
purchase  which  is  valid  and  bind  - 
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ing  upon  all  the  parties,  and  under 
which  he  can  obtain  a  perfect  title. 
JSchoUe  V.  SchoUe,  167 

6.  It  aeems  the  rule  that  a  trustee 
may  not  purchase  or  deal  in  the 
trust  property  in  his  own  behalfi 
does  not  render  such  a  purchase 
void  ab  origiae,  but  voidable  only, 
and  at  the  instance  of  the  cestui 
que  trust  or  of  a  party  who  has 
acquired  the  rights  which  belong 
to  one  in  that  relation.  The  title, 
even  while  in  the  hands  of  the 
trustee,  may  be  confirmed  as  well 
by  acquiescence  and  lapse  of  time 
as  by  the  express  act  of  the  cestui 
que  trust.  Harrington  v.  Erie  Go. 
Sags.  Bk.  257 

6.  The  title  of  a  subsequent  bona 
fide  purch^er  for  value  and  with- 
out notice,  when  there  is  nothing 
on  the  record  to  show  that  his 
grantors  had  not  a  perfect  right  to 
convey,  cannot  be  impeached, 
even  in  equity;  he  takes  the  land 
freed  from  the  trust.  Id. 

7.  In  an  action  against  trustees  of  a 
manufacturing  corppration  to  re- 
cover a  debt  of  the  corporation  be- 
cause of  a  failure  to  make  and  file 
a  report  for  the  year  1877,  four  of 
the  defendants  joined  in  an  answer, 
one  count  of  which  averred  that 
said  defendants  failed  to  make  a 
report  for  the  year  1873,  and  for 
each  year  thereafter,  and  that 
more  than  three  years  bad  elapsed 
since  any  penalty  or  claim  arose 
against  them  in  favor  of  plaintiff. 
The  number  of  trustees  of  the  cor- 
poration was  not  alleged.  On  de- 
murrer to  this  count,  held,  that  it 
was  defective,  in  that  it  did  not 
aver  that  defendants  were  trustees 
in  1873,  or  thereafter,  previous  to 
1877 ;  nor  did  it  allege  any  default 
by  the  corporation  prior  to  1877, 
as  if  it  was  to  be  assumed  that  de- 
fendants were  trustees,  still  it  did 
not  appear  and  could  not  be  as- 

'  sumed  that  they  constituted  a  ma- 
jority of  the  board,  and  the  corpo- 
rate duty  might  have  been  per- 
formed without  their  joining  in 
the  report.    Cornell  v.  Roach.    373 

8.  Where  a  debt  against  such  a  corpo- 
ration, owned  by  a  trustee  thereof, 


is  assigned  by  him  absolutely  for 
value,  the  assignee,  on  a  default 
in  making  and  filing  a  report  sub-' 
sequently  occurring,  may  proceed 
against  trustees  to  recover  the 
debt,  although  the  assignor  con- 
tinues to  be  a  trustee  up  to  the 
time  of  the  default.  Id. 

9.  The  will  of  W.,  after  directing  the 
payment  of  debts  and  expenses, 
named  six  persons  as ''executors 
of  and  trustees  under  '*  it.  A  series 
of  separate  trust  estates  were  con- 
stituted,  running  for  the  Jives  of 
the  specified  beneficiaries.  Some 
of  these  required  specific  sums  to 
be  set  apart,  others  provided  for 
the  severance  of  the  trust  estates 
from  the  general  assets,  and  their 
management  by  five  of  the  six  per- 
sons  so  named,  holding  as  trustees. 
A  large  portion  of  the  trust  estate 
consisted  of  real  estate,  and  pro- 
vision was  made  for  partition.  Au- 
thority  was  conferred  upon  the 
trustees  to  lease  and  to  sell  certain 
portions,  and  general  authority  for 
the  management  of  the  land.  The 
trustees  were  also  empowered,  in 
their  discretion,  to  commit,  by 
revocable  power  of  attorney,  the 
management  of  certain  of  the  trust 
estates  to  the  beneficiary.  The  ac- 
counts of  the  executors  as  such 
were  settled,  leaving  in  their  hands 
only  the  trust  estates,  which  were 
severed  from  the  general  assets, 
and  thereafter  separate  accounts 
were  kept  with  each  beneficiary. 
ndd^  that  by  the  will  the  testator 
contemplated  and  provided  for  two 
separate  duties  to  be  performed  by 
his  representatives,  first  as  execu- 
tors, and  thereafter  as  trustees,  and 
that  they  were  entitled  to  commis- 
sions in  both  capacities,  but  that 
they  were  not  entitled  to  commis- 
sions on  tlie  value  of  the  real  estate 
unsold  at  the  termination  of  the 
trusts.  PfuBnix  y,  Livingston.    451 

10.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  678,  g  55),  pro- 
viding for  express  trusts  to  sell 
lands  for  the  benefit  of  creditors, 
does  not  prohibit  the  grantee  of  an 
insolvent  debtor  from  executing  a 
mortgage  to  secure  the  payment  of 
specific  debts  of  the  grantor  in 
pursuance  of  a  prior  oral  under- 
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standing  entered  into  at  the  time 
of  tlie  execution  of  the  convey- 
ance. Boyer  Wheel  Co,  v.  Field- 
ing.  604 

Wlien   executor  by  retaining 

property  bequeathed  to  an  irtfant  be- 
comes liable  ae  truetee. 

See  Davie  v.  OrandaU.  811 


USE  AND  OCCUPATION. 

1.  To  maintain  an  action  for  nee  and 
occupation  of  real  property,  it  is 
not  only  necessary  for  plaintiff  to 
prove  title,  but  that  the  conven- 
tional relation  of  landlord  and  ten- 
ant existed  between  the  parties. 
Preston  v.  Matoley.  586 

2.  While  it  is  not  essential  to  show 
that  this  relation  was  created  by 
written  instrument  or  express 
agreement,  there  must  be  proof  of 
some  circumstances  authorizing  an 
inference  that  the  parties  intended 
to  assume  that  relationship  toward 
each  other.  Id. 

3.  A  vendor  of  real  estate  who  re- 
mains \fi  possession  of  part  of  the 
property  after  the  conveyance  does 
not  thereby  become  tenant  to  the 
purchaser,  and  is  not  liable  for  use 
and  occupation.  Id. 

4.  It  seems  the  remedy  of  the  pur- 
chaser, if  the  vendor  refuses  to  sur- 
render the  possession,  is  by  action 
of  ejectment  alone,  in  which  he 
may  recover  damages  by  way  of 
mesne  profits  for  the  unlawful 
withholding  of  possession.  Id, 

5.  In  an  action  for  use  and  occupa- 
tion it  appeared  that  plaintiff  pur- 
chased of  defendant  the  premises 
in  question,  consisting  of  a  hat 
factory  and  machinery  tlierein.  Af- 
ter the  conveyance  defendant  al- 
lowed certain  stock  used  in  the 
business,  which  was  on  the  prem- 
ises at  the  time  of  the  sale,  to  re- 
main there  for  about  two  months 
ufter  the  conveyance.  Plaintiffde- 
manded  rent,  but  this  defendant 
refused  to  pay,  offering  to  pay  for 
storage;  this  was  about  a  month 
before  he  removed  the  stock.  Held, 
that  the  evidence  failed  to  show 


the  existence  of  the  relation  of 
landlord  and  tenant;  and  that  the 
action  was  not  maintainable.      Id. 


VILLAGES. 

See  Clinton  (Villaqk  of). 
Port  Chester  (Village  op). 


WAIVER. 

In  an  action  upon  an  undertaking 
given  upon  appeal,  the  defense  ' 
was  that  no  written  notice  of  the 
entry  of  the  order  or  judgment  af- 
firming the  judgment  appealed 
from  was  served  ten  days  prior  to 
the  commencement  of  the  action,  as 
required  by  the  Code  of  Civil  Pro- 
cedure (§^  1809);  a  .  notice  was 
served,  subscribed,  and  indorsed 
by  the  attorney,  but  the  indorse- 
ment did  not  state  his  post-office 
address  or  place  of  business.  The 
appellant's  attorney  received  and 
retained  the  notice  and  admitted 
service  thereof.  Hdd,  that  a  de- 
cision of  the  General  Term  to  the 
effect  that  the  acceptance  and  re- 
tention of  the  notice  was  a  waiver 
of  the  irregularity  was  justified 
and  was  not  reviewable  here. 
Evans  v.  Backer,  289 


WARRANTY. 

Where  an  executory  contract  for  the 
sale  of  goods  is  with  warranty 
that  they  shall  be  good,  sound, 
and  all  right,  and  equal  to  a  sam- 
ple shown,  an  acceptance  of  the 
goods  after  opportunity  to  exam- 
ine them  does  not  preclude  the 
purchaser  from  claiming  and  re- 
covering damages  for  breach  of 
the  warranty.  Kent  v.  Friedman. 

616 

WHARVES. 

Where  the  city  of  Brooklyn 
placed  a  public  bath  at  plaintiffs* 
pier  without  their  authority  or 
consent,  held,  that  the  city  was 
liable  to  pay  the  value  of  the  use 
of  the  pier ;  and  that  the  provis- 
ions  of  said  charter  requiring  con- 
tracts for  work,  materials  and  im- 
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provements  to  be  made  wUli  the 
lowest  bidder,  etc.,  and  detlaring 
that  *  no  debt  or  obligation  of  any 
kind  shall  be  created  by  the  com: 
mon  council  against  the  city  ex- 
cept by  ordinance  or  resolution," 
had  no  application.  Poillon  v.  City 
of  Brooklyn,  132 


WILLS. 

1.  The  will  of  E.,  after  a  bequest  to 
C.  of  a  bond  and  mortgage  exe- 
cuted by  James  Davis,  contained  a 
bequest  to  J.  as  follows:  "  the  sum 
of  $243.92.  a  portion  of  the  debt 
due  me  from  the  said  James  Davis, 
secured  by  his  notes;  '*  then  fol- 
lowed a  similar  gift  to  the  plaintiff; 
the  legatees  were  infant  sons  of 
Davis.  At  the  time  of  the  making 
of  the  will  and  at  the  time  of  his 
death,  the  testator  held  a  note 
against  said  Davis  for  the  amount 
of  the  two  sums  thus  bequeathed. 
Held,  that  the  gift  to  plaintiff  was 
a  specific  legacy  of  one-half  the 
note.     Davis  y.  Crandall,  811 

2.  The  will  of  W..  after  directing  the 
payment  of  debts  and  expenses, 
named  six  persons  as  "executors 
of  and  truBtees  under"  it.  A 
series  of  separate  trust  estates 
were  constituted,  running  for  the 


lives  of  the  specified  beneficiaries. 
Some  of  these  required  specific 
sums  to  be  set  apart,  others  pro. 
vided  for  the  severance  of  the  trust 
estates  from  the  general  assets,  and 
their  management  by  five  of  the 
six  persons  so  named,  holding  as 
trustees,  A  large  portion  of  the 
trust  estate  consisted  of  real 
estate,  and  provision  was  made  for 
partition.  Authority  was  conferred 
upon  the  trustees  to  lease  and  to 
sell  certain  portions,  and  general 
authority  for  the  management  of 
the  land.  The  trustees  were  also 
empowered,  in  their  discretion  to 
commit,  by  revocable  power  of  at- 
torney, the  management  of  certain 
of  the  trust  estates  to  the  bene- 
ficiary. The  accounts  of  the  exec- 
utors as  such  were  settled,  leaving 
in  their  hands  only  the  trust  estatt^s, 
which  were  severed  from  the  gen- 
eral assets,  and  thereafter  separate 
accounts  were  kept  with  each  bene- 
ficiary. Held,  that  by  the  will  the 
testator  contemplated  and  provided 
for  two  separate  duties  to  be  per- 
formed by  his  representatives,  first 
as  executors,  and  thereafter  as 
trustees,  and  that  they  were  en- 
titled  to  commlsaious  in  both 
capacities,  but  that  they  were  not 
entitled  to  commissions  on  the  real 
estate  unsold  at  the  termination  of 
the  trusts.  Fhcenix  v.  Livingston.  451 
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